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SUPERIOR COURT. 


In pursuance of the provisions of an Act to organize the Judiciary 
Department, 2d volume Laws of 1846. p. 29, the Superior Court was 
organized by the appointment, January 15th, 1848, of Hon. William 
L. Lee as Chief Justice, and Hons. Lorrin Andrews and John Ii as 
Associates, 


SUPREME COURT. 


The Constitution of 1852 abolished the Superior Court and estab- 
lished the Supreme Court, and the same Justices were appointed as 
Judges of this Court. 

January 10th, 1855, Hon. George M. Robertson was appointed First 
Associate Justice in place of Judge Andrews, resigned. 

On the death of Chief Justice Lee, Hon. Elisha H. Allen was 
appointed Chief Justice, June 4th, 1857. 

February 16th, 1864, Hon. Robert G. Davis was appointed Second 
Associate Justice, vice Judge Ii, resigned. 

Hon. G. M. Robertson, First Associate Justice, died March 12th, 
1867, and Hon. Alfred S. Hartwell was appointed as his successor 
September 30th, 1868. 

Hon. R. G. Davis, Second Associate Justice, resigned July 8th, 
1868, and Hon. James W. Austin was appointed in his place 10th 
July, 1868. Judge Austin resigned 10th July, 1869, and Hon. H. A. 
Widemann was on that date appointed to the position. The Court 
was then composed of Hon. E. H. Allen, Chief Justice; Hon. A. S. 
Hartwell, First Associate Justice; and Hon. H. A. Widemann, 
Second Associate Justice, which organization of the Bench continued 
till February 18th, 1874, when Associate Justices Hartwell and Wide- 
mann resigned to go into the Cabinet of His Majesty Kalakaua, and 
Hon. Chas. C. Harris was appointed First Associate Justice and 
Hon. A. Francis Judd Second Associate Justice. 

On the Ist February, 1877, Chief Justice Allen resigned, and Hon. 
Chas. C. Harris was appointed Chief Justice, Hon. A. Francis Judd 
First Associate, and Hon. Lawrence McCully Second Associate 
Justice. 7 


ATTORNEYS GENERAL. 


Under the Constitution of 1864, reconstituting the office of Attorney 
General, Hon. Chas. C. Harris was appointed to the position; Hon. 
Stephen H. Phillips succeeded him September 12th, 1866. 

On the accession of H. M. Lunalilo, Hon. A. Francis Judd was 
appointed Attorney General, January 13th, 1873. 

On the accession of H. M. Kalakaua, Hon. A. S. Hartwell took the 
office, February 18th, 1874. He resigned May 28th, 1874, and was 
succeeded by Hon. R. H. Stanley, who held office until his death, 
which occurred November 5th, 1875. Hon. William R. Castle was 
commissioned February 15th, 1876, and was succeeded by Hon. A. S. 
Hartwell, December 5th, 1876. 
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SUPREME COURT. 


IN BANCO. 


JANUARY TERM—1866. 
Allen, Ch. J., Robertson and Davis, J. J. 


IN THE MATTER OF THE PETITION OF KAMAKEE AND W. P. Ka- 
MAKAU HER HUSBAND, FOR SETTLEMENT OF THE BOUNDARIES 
OF THE ILI or KEWALO. - 


A CERTIFICATE of award issued by the Land Commission of an Ili of 
land, by name, is only prima facie evidence of the nature of the 
award made and may be contradicted by the original record. It 
appearing that by the record of the Land Commission, the Ili of 
“Kewalo” had been awarded by surveys attached to the award 
it was held that a certificate of boundaries by the Commission of 
Land Boundaries for the Island of Oahu, covering more than the 
said surveys is void. 

The judgment was rendered by Justice ROBERTSON. 

This matter comes before the Court on appeal from the 
decision of the Commissioners of Land Boundaries for the 
Island of Oahu. 

On the 22d of November, 1864, Madame Kamakee, and 
her husband W. P. Kamakau, Esq., filed a petition with the 
Commissioners of Land Boundaries, asking them to define, 
certify, and award the boundaries of that part of the Ili of 
Kewalo, situated on the southeast side of the city of Hono- 
lulu, claimed as belonging to Kamakee, but not awarded to 
her by survey, by the late Board of Land Commissioners. 

Opposition was made to the petition before the Boundary 
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Commissioners by the Attorney General, on behalf of the 
Government. 

After the presentation by the petitioners of a certificate 
showing that, in the Great Division of Lands in 1848, Kama- 
kee received the Ili of Kewalo from His Majesty Kameha- 
meha III; together with a certificate of award by the Land 
Commission, to Kamakee, of the Ili of Kewalo, by name, 
dated the 28th of September, 1852, purporting to be issued 
under the Konohikis Act of 19th June, 1852; and after hear- 
ing such testimony as was offered touching the ancient 
boundaries of the Ili of Kewalo, and the arguments of counsel 
on both sides, the Commissioners, on the 4th of December, 
1865, granted to the petitioners a certificate of confirmation 
of boundaries as claimed by them, awarding to Kamakee all 
the lands claimed by the petitioners as forming part of the 
Ili of Kewalo. From this decision, Mr. Harris, as Attorney 
General, took an appeal to the Supreme Court, on behalf of 
the Government. 

When the cause came on to be heard before this Court, 
counsel for the petitioners moved to dismiss the appeal filed 
by Mr. Harris, as Attorney General, on the ground that at 
the date of the filing of the said appeal, Mr. Harris had 
ceased to be Attorney General by having been transferred to 
the office of Minister of Finance. After considerable discus- 
sion Mr. Harris, at the suggestion of the Court, in order to 
save the trouble of an adjudication on this question, with- 
drew the appeal filed by him as Attorney General, saving 
the right of the Minister of the Interior to lodge an appeal 
on behalf of the Government, which was accordingly done. 
An appeal was also lodged, in due form, by the Commis- 
sioners of Crown Lands. 

Upon a question being raised as to the admission of fresh 
testimony, the Court decided to affirm and adopt the rule 
first laid down by the Circuit Court of the Island of Kauai, 
at the May term, 1865, that, in order to meet the ends of 
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justice, in all cases of appeal from the Commissioners of 
Land Boundaries, either party is at liberty to introduce fresh 
evidence, although not newly discovered, provided such 
evidence is not merely cumulative. 

It appears that after Madame Kamakee had obtained the 
Ili of Kewalo, in the Mahele of 1848, her claim for the same 
was presented to the Board of Land Commissioners, by her 
former husband, Mr. Jona Piikoi, to be awarded upon 
according to law. On the 28th of September, 1852, a certi- 
ficate of award was issued, signed by Mr. J. L. Nailiili, one 
of the clerks of the Land Commission, certifying that the 
Board had awarded the Ili of Kewalo to Kamakee, by name, 
under the provisions of the Act passed on the 19th of June, 
1852, which empowered the Land Commission, in certain 
specified cases, to dispense with the presentation of surveys, 
which was required in all other cases, and to issue awards 
for whole lands claimed by Konohikis, by their names only. 

Upon the documentary evidence thus presented by the 
petitioners, the foundation of their petition to the Boundary 
Commissioners, is prima facie sufficiently clear, and the Com- 
missioners appeal to have been almost wholly controlled by 
this evidence in their adjudication of the matter. But as 
has been before ruled in this Court, (see Kalama vs. M. Ke- 
kuanaoa and John Ii, Hawaiian Rep., vol. 2, page 202), a 
certificate of award by the Land Commission, is only prima 
facie evidence of the nature of the award made, and may be 
contradicted by the original records of the Commission, if 
produced. 

In accordance with this rule, counsel for the appellants 
have laid before us the original award of the Land Commis- 
sion, for the Ili of Kewalo, which is recorded at pages 60, 61 
and 62, Award Book, Volume 10. The heading of the 
award is in the ordinary brief form, stating that Kamakee 
had claimed her several pieces of land (or places), in the Tli 
of Kewalo, Ahupuaa of Honolulu, the same having been 
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granted to her by King Kamehameha III, at the Division of 
1848, and that she held the same without dispute; that the 
Board had therefore awarded her a freehold title less than 
allodial, which might be converted into an allodial title, by 
payment of the Government commutation, and making the 
usual reservation of kuleana rights. Then follows a clause 
stating that the award was made in accordance with the pro- 
visions of the Act of the 19th June, 1852, relating to Kono- 
hikis. But after the usual statement of the bill of costs, 
occurs the phrase which was never used except when an 
award was made by survey, viz.: Eia na Palena, which 
means in English, Here follow the Boundaries. To this 
award are attached, accordingly, the surveys of four separate 
pieces of land, the three first made by the Rev. A. Bishop, 
and the last by Mr. S. P. Kalama. The first survey is that 
of a piece of land situated in Nuuanu, but belonging to 
Kewalo, containing 8 acres and 9 39-100 square chains; the 
second survey is that of the portion of Kewalo, situated in 
Pauoa, comprising 50 1-10 acres; the third survey is that of 
a disputed piece, also situated in Pauoa, measuring 1 acre 
and 4 2-100 square chains; and the fourth survey is styled 
the survey of Kewalo, an Ili of Honolulu, containing an area 
of 270 84-100 acres. This last, which is the principal survey, 
is marked on the plan, “Ili of Kewalo,” the others appear- 
ing to be surveys of leles belonging to the Ili. 

Thus stands the record of the Land Commission, and it is 
contended, on the part of the appellants, that this is not a 
case of an extraordinary award, by name, under the Act of 
1852, but the ordinary case of an award by survey, final and 
complete as regards the boundaries as well as the title. 

The appellants have also introduced evidence for the pur- 
pose of proving that, at the time the award was made, it was 
received and accepted by Kamakee and her former husband, 
Mr. Piikoi, as final and complete in every respect. 

Dr. G. P. Judd has testified that he was intimately ac- 
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quainted with Piikoi for many years; that Piikoi, as is well 
known to every member of the Court, was a shrewd man of 
business, who looked well to his own interests and those of 
his wife, for whom he acted in all business matters; that 
Piikoi was a Luna or Land Agent for the King, and was also 
in the employment of the Government under him, (Dr. 
Judd); that he advised Piikoi, as an example to some other 
chiefs who were dilatory in having their, lands surveyed, to 
have all of his surveyed before they were awarded, and that 
Piikoi repeatedly told him he had done so, and that he had 
not accepted an award from the Nand Commission for any 
land by name. Dr. Judd also testified that after Kamakee 
had obtained Kewalo in the Division, Piikoi wished to move 
the fence up to the public road, and he (Dr. Judd) on behalf 
of the Government, permitted him to do so. He further tes- 
tified that the late Kuhina Nui, John Young, Piikoi and 
himself, were in the habit of consulting together in regard to 
lands; that he enquired of them to*whom the plain of Kula- 
okahua belonged, (which petitioners now claim as part of 
Kewalo) and they said it belonged to the Government; that 
he advised that Kulaokahua should be surveyed and sold for 
house-lots, which was resolved upon by the Privy Council, of 
which Piikoi was a member, and that when the lots were 
sold Piikoi made no objection; also that on one occasion, 
Piikoi came to advise with him respecting a piece of land in 
Kulaokahua, occupied by a foreigner, which lot with a house 
upon it was purchased by Piikoi. 

Mr. John Montgomery has testified that he purchased, 
from the administrators of the estate of F. R. Vida, lots Nos. 
95 and 96, in Kulaokahua, and re-sold them to Jona Piikoi; 
that these lots are situated nearly opposite Kamakee’s gate; 
that there was a two-story wooden house on the lots, which 
Piikoi removed within the wall of Kamakee’s place. It 
appears by the certificate of the Registrar of Conveyances 
that this sale to Piikoi was made on the 29th of April, 1852. 

2 
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Mr. S. P. Kalama testified that he was sent for by Piikoi 
to go and see him and Kamakee in relation to the survey of 
the Ili of Kewalo; that he went and met them both at Ka- 
makee’s house; that Piikoi and Kamakee consulted to- 
gether, in his presence, in regard to the survey, and that 
Kamakee told Piikoi to go with Kalama and have the land 
surveyed as he (Piikoi) thought was right; that Piikoi 
pointed out the boundaries to him, and he made the survey 
accordingly; that when the plan and survey were completed 
he delivered the same to Piikoi, and the same are correctly 
copied on the Land Commission books. 

The appellants have also presented in evidence a certi- 
ficate from the Interior Department, showing that between 
the 5th of September, 1846, and the 16th of January, 1851, 
the Government sold and patented sixty-two pieces or parcels 
of land, in Kulaokahua, to nearly as many different pur- 
chasers. And lastly, it appears that Jona Piikoi, by his will, 
devised to Madame Kamakee the lots purchased by him 
from Mr. Montgomery, and that she has accepted the devise. 

Upon this evidence we regard it as conclusively proven, 
that Madame Kamakee was well aware, at the time she ob- 
tained the Ili of Kewalo from the King, that the Government 
held possession of Kulaokahua, and had caused the same to 
be surveyed and publicly offered for sale in building lots, to 
which she offered” no opposition; that Mr. Jona Piikoi, 
acting for Kamakee, by her authority and consent, required 
the Land Commission to award her land in the Ili of Kewalo 
by survey; that he laid before the Board, for that purpose, 
the four surveys which are recorded in the Award Book; 
that all the land claimed by Kamakee, under her grant of 
the Ili of Kewalo from the King, was awarded to her by the 
Land Commission, according to the surveys presented on her 
behalf, without abatement; and that the award was accepted 
by her as final. 

In our opinion, therefore, the clause in the formal part of 
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the award, to the effect that the same was made in accord- 
ance with the Act of 19th June, 1852, must, on the ground 
of manifest inconsistency, be treated as void; and the claim 
now set up by the petitioners, must be regarded as resting 
solely upon a clerical error committed by Mr. J. L. Nailiili, 
the occurrence of which error may be accounted for in either 
of two ways. The Court is familiar with the modus operandi 
pursued in the Land Commission office, and we are aware 
that it was usual for the clerks to have the headings of 
awards prepared, sometimes for months before the awards 
were finally settled and signed. When Mr. Nailiili wrote 
the heading of this award, he may not have been aware that 
the land was to be awarded by survey. It appears by a note 
attached to the award, that the dispute touching the smaller 
piece of land in Pauoa, was heard and decided only on the 
same day that the award is dated, which leads us to conclude 
that the surveys had been but recently presented. But 
another, and more probable hypothesis is this: that Mr. 
Nailiili understood the Act of the 19th June, 1852, in the 
same sense in which it appears to be understood by the coun- 
sel for the petitioners, who contends that after the passage of 
said Act, the Land Commission was required to grant 
awards, by name only, for all whole Konohiki lands, and was 
not then at liberty to award any ahupuaa or ili of land, by 
survey. But this is clearly a misapprehension of the mean- 
ing of the Act, the effect of which was merely to relax the 
previous law on the subject, so far as to permit the Land 
Commission to grant awards for whole ahupuaas and ilis, by 
their proper names, in those cases where surveys were not 
presented. That Mr. Nailiili misconstrued the Act is by no 
means improbable, as it had been but recently promulgated, 
and this supposition is strengthened by the fact, that all the 
seven awards, of which this is the last, under claim No. 
10,605, comprising lands belonging to both Kamakee and 
Piikoi, and which are recorded in close proximity, and all 
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worded alike, although they are all accompanied by their 
appropriate surveys, showing that Mr. Nailiili supposed at 
that time, that notwithstanding the accompanying surveys, 
the awards were issued under the Konohikis Act; and the 
error he made in the formal part of the awards being in the 
Hawaiian language, the more easily escaped detection at the 
time the awards were signed. 

It appears that the Boundary Commissioners have likewise 
fallen into error, and misunderstood this point, although not 
in exactly the same way as counsel. They seem to have re- 
garded the award for Kewalo, as an award made partly by 
survey and partly by name. That this also is a mistaken 
view is perfectly clear, for the Land Commission was only 
authorized to issue awards, either with surveys attached to 
and made a part of the award, which was the ordinary way; 
or, by name only, without any survey whatever, which could 
only be done in the comparatively few cases coming within 
the Konohikis Act. Any award made by the Land Com- 
mission in contrariety to this, must have been made in a 
manner at variance with the laws governing its proceedings; 
and so far as we are advised no such award was ever made. 

Our decision is that the award of the Boundary Commis- 
sioners should be set aside, and the petition dismissed; and 
that each party pay their own costs. Let judgment be en- 
tered accordingly, as of the last day of the January Term. 

Mr. Stanley, for the Petitioners. 

Messrs. Harris, Montgomery and Thompson, for the Gov- 
ernment and Crown Land Commissioners. 

Honolulu, 14th March, 1866. 
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SUPREME COURT—IN BANCO. 


Allen, Ch. J., Davis, J. 


In rE S. H. Cooper—Haseas Corpus. 


It 1s error to impose a sentence for imprisonment only when the 
penalty by statute is imprisonment at hard labor. The prisoner 
had been discharged on Habeas Corpus; the Attorney General was 
allowed to bring up the order of discharge by petition for review. 


Opinion by ALLEN, Ch. J. 

This is a petition for review, in the nature of a writ of 
error, of a decision made by Mr. Justice Davis on a writ of 
habeas corpus, which was issued for the release from prison 
of the respondent. 

It appears that the respondent had been arrested on a 
charge of drunkenness, and convicted in the Police Court of 
Honolulu, and sentenced to imprisonment for two months, 
and to pay costs, which he alleges to be without authority or 
justification in law, because the Police Justice did not award 
the sentence in conformity to the statute in such cases made 
and provided. 

For the offense alleged the statute authorizes the sentence 
of a fine or imprisonment at hard labor for a term of not more 
than three months. 

Mr. Justice Davis was of opinion that the sentence being 
unauthorized by the statute, inasmuch as it imposed im- 
prisonment only, omitting at hard labor, was void, and or- 
dered the prisoner’s discharge. 

The Attorney General alleges this construction of the 
statute as error, and prays that the decision may be re- 
versed. - 


It would have been more in accordance with our practice 
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to have taken an appeal, but without giving a final opinion 
upon the point raised by the counsel for respondent, that a 
writ of error will not lie in a criminal case, in behalf of the 
Crown, I will proceed to examine the material point at issue,’ 
namely, whether the sentence imposed by the Police Magis- 
trate was valid. 

The respondent, for the offence charged, and of which he 
was found guilty, was liable to a fine or imprisonment at 
hard labor, and the Magistrate sentenced him to imprison- 
ment only. 

The learned counsel for the Crown contends that as the 
sentence was less severe than that imposed by the law, the 
respondent has no right to complain, and, therefore, the 
judgment discharging him from imprisonment was illegal, 
and should be reversed. 

In the case of Stevens v. The Commonwealth, 4 Met., 360, 
where the sentence was to confinement at hard labor in the 
state prison for one year, without sentence to solitary im- 
prisonment, the judgment was reversed on writ of error. 

The statute required that in every case, in which the 
punishment in the state prison is awarded, the sentence shall 
be to solitary imprisonment, not exceeding twenty days at a 
time, and the residue at hard labor. 

The Court regard the solitary imprisonment as an essential 
ingredient in the sentence to be awarded, and they say “that 
a sentence directing the whole to be at hard labor, though 
regarded as milder and less penal, is not the judgment which 
the law affixes to the crime, but other and different.” They 
say further “that when two things are required, both essen- 
tial to the judgment prescribed by law, and together making 
one judgment, a sentence to one is not the legal judgment. 
Such judgment, therefore, is erroneous, and though more 
favorable to the prisoner may be avoided, and reversed at 
his suit. 

In the case of the King v. Read, 16 East., 404, which was 


HAWAIIAN REPORTS, 1866. 19 


In re S. H. Cooper—Habeas Corpus. 


an information filed for persuading soldiers to desert, the 
statute imposed fine and imprisonment, and to stand in the 
pillory for the space of one hour. 

The counsel for the defendant submitted to the Court the 
question, that if they should be disposed to inflict a punish- 
ment beyond the forfeiture, the act left it in their discretion 
to do so by awarding imprisonment without the pillory. 

That the Court, of which Lord Ellenborough was Chief 
Justice, said that if they felt it necessary to award further 
punishment than for the forfeiture, they were bound to pass 
sentence for the pillory, as well as imprisonment. 

In referring to the authorities on this subject, we find that 
the general doctrine is this, that when there is a mistake in 
a criminal sentence, it vitiates the whole, and the criminal 
is not liable to further procedure. And it makes no differ- 
ence whether the sentence is more or less severe than the 
statute requisition. 

It may be regarded as a fixed principle that a defective 
judgment omitting an essential part of the punishment re- 
quired by law is bad. Shepherd v. The Commonwealth, 2 
Met., 419; Christian v. the same, 5 Met., 530; People v. 
Taylor, 3 Denio, 97; Wilde v. The Commonwealth, 2 
Met., 408. 

In the case of the People v. Taylor, 3 Denio, 97, the Court 
say that when a judgment is reversed for error in the record, 
the Court of Review, as a general rule, renders such judg- 
ment as should have been given by the Court below, but if a 
wrong judgment be given against a defendant, which is re- 
versed on error, the Court of Review can neither give a new 
judgment against him, nor send the case back to the Court 
below for a proper judgment. Close v. Stuart, 4 Wendell, 
75; Gildart v. Gladstone, 12 East, Jr., 668. 

In this case there is no error in the record, but there is a 
judgment not in conformity to the statute. 

The Court asks, as Chief Justice Shaw did, in the case of 
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Christian v. The Commonwealth, 5 Met., 530, what further 
can this Court do? That case was tried in the Court of 
Common Pleas, and a longer sentence was imposed than the 
law would warrant. The Court ruled that it was not com- 
petent for them to call the party in and pronounce a new 
sentence, nor to remit the case to the Court of Common 
Pleas. We regard this as sound doctrine. We could not 
sentence the defendant, for we are not conversant with the 
peculiar facts in the case, not having heard it, neither can we 
remand him to prison, for he is not restrained by a legal 
sentence of a Court. 

The principles of the foregoing cases apply directly to the 
one before us. 

For this limited sentence, there were precedents in the 
Police Court, and it was very natural that in some of this 
class of cases, as a matter of humanity, that hard labor 
should not be added to the sentence of imprisonment. 

But Courts cannot make or modify laws. If amendments 
are required, as in this, the Legislature only can apply the 
remedy. , 

The statute affixed the punishment of imprisonment at 
hard labor, and the Magistrate in the sentence that he im- 
posed, did not conform to it, and, therefore, it was illegal. 
He has as much legal right to impose hard labor, when by 
statute it is not imposed, as he has to omit it, when it is. 

It is a liberality of construction which he had no legal 
right to make. 

Judgment of Justice Davis affirmed. 

Mr. Harris for the Crown. 

Mr. Stanley for the Defendant. 
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SUPREME COURT—IN BANCO. 


Allen, Ch. J., Robertson and Davis, J. J. 


In RE CHRISTOPHER H. LEwers, PakaLo CHow, AND CHAS. 
C. Harris, MINISTER OF FINANCE. 


“PERSONS coming here from China under contracts for labor made 
. there,” personally subject to the taxes of this Kingdom. 


Opinion by ALLEN, Ch. J. 

This case is a submission to the Court in accordance with . 
the Civil Code. 

It appears by an agreed statement of facts that Pakalo 
Chow, on the 10th of August, 1865, at Hongkong, China, 
entered into a contract of labor with Wm. Hillebrand, M. 
D., Royal Commissioner of Immigration, and in behalf of 
the Hawaiian Government, for the term of five years, for 
certain stipulated wages, and for other considerations set 
forth in the contract. 

At the time the contract was made, nothing was said to 
him relative to the payment of any taxes. 

It further appears that the contract was duly assigned to 
Christopher H. Lewers on the arrival of Pakalo Chow in 
this kingdom. 

It further appears that L. Aholo, tax-collector for Wailuku 
District, Island of Maui, has demanded of Pakalo Chow the 
sum of five dollars for taxes lawfully assessed against him. 
Pakalo Chow avers that he is not liable, and if the taxes of 
right should be paid, the same should be paid by the said 
Christopher H. Lewers, for the reason that at the time of 
entering into the contract he was entirely ignorant of the 
laws of this kingdom. 

The said Lewers avers that he is not liable for the taxes 
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assessed against Pakalo Chow, because no stipulation for the 
payment is made in the contract or in the assignment of the 
same, and that nothing was said about it at the time of the 
assignment; and he further avers that inasmuch as the 
contract was made by Pakalo Chow with one branch of His 
Majesty’s Government and assigned to him by the same 
without any agreement or understanding touching taxes, 
they cannot be lawfully demanded either from himself or 
Pakalo Chow. 

The first question which is suggested by this agreed state- 
ment of facts is this: Is this contract to be interpreted 
according to the laws of the country where it was made, or 
by the laws of the country where it is to be executed? In 
Prentiss vs. Savage, 13 Mass., 23, Mr. Chief Justice Parker 
said: “It seems to be an undisputed doctrine with respect 
to personal contracts, that the law of the place where they 
are made shall govern in their construction, except when 
made with a view to performance in some other country, and 
then the law of such country is to prevail. This is nothing 
more than common sense and sound justice, adopting the 
probable intent of the parties as to the rule of construction.” 

In the case of Chapman vs. Robinson, [6 Paige, pp. 627- 
630] Chancellor Walworth said: “It is an established prin- 
ciple that the construction and validity of personal contracts 
which are purely personal, depend upon the laws oi the 
place where the contract is made, unless it was made with 
reference to the laws of the place or country where such 
contract, in the contemplation of the parties thereto, was to 
be carried into effect and performed.” 

Mr. Justice Story, in his valuable Commentaries on the 
conflict of laws, says that “the contract, as to its validity, 
nature, obligation and interpretation, is to be governed by 
the law of the place of performance. This would seem to 
be a result of natural justice, and the Roman law has 
adopted it as a maxim.” 
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In the case of* Andrews vs. Pond, [13 Peters’ Rep. 15] this 
rule was fully recognized. The Court says that “the general 
principle in regard to contracts made in one place to be 
executed in another, was well settled, that they are to be 
governed by the laws of the place of performance.” 

“This rule,’ Mr. Justice Story says, “has the general 
consent of foreign jurists.” The same rule has been adopted 
in the United States, as appears by the authorities referred 
to. Lord Mansfield says that “the law of the place can 
never be the rule when the transaction was entered into with 
an express view to the law of another country as the rule by 
which it is to be governed.” [2 Burr, 1077, 1078]. 

This therefore may be regarded as the governing rule in 
all cases of personal contracts, except as to the formalities, 
and solemnities, and modes of execution. In these partic- 
ulars the law of the place where the contract was made must 
be regarded. 

In the contract which is the basis of this submission there 
is no express stipulation of exemption from taxes, and if 
there was, it would be invalid. By the Civil Code every 
male inhabitant of the Kingdom, whether a Hawaiian 
subject or an alien, is liable to certain personal taxes, unless 
specially exempted by law. 

In making the contract in China, to be executed here, the 
agent of the Board of Immigration had no more authority 
to stipulate for the exemption of taxes than he would have 
for making contracts with laborers here. And it will not be 
contended that any Government agent has any authority 
under the law to make exemption of taxes a part of the 
consideration for a contract of labor or anything else. It is 
against the whole theory and laws of taxation, as has been 
ably illustrated by the Attorney General. It is sufficient to 
say, that the law of the kingdom recognizes no such prin- 
ciple or authority. It will not be contended that the 
Minister of Interior in making contracts for labor for the 
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public works could make an exemption of takes as a part of 
the consideration. Suppose Government sends abroad for an 
Attorney General, or an Engineer, Military Instructor, or 
School Teacher, and makes the contract for service here, will 
it be seriously contended that they are exempted from taxes 
and other duties which the law imposes upon Hawaiian 
subjects and aliens. No illustration can add to the force of a 
simple statement of the case. 

The counsel for Pakalo Chow wishes us to regard this as 
an exceptional case, and that there should be a distinction 
in the adjudication of contracts made by the Government 
and individuals. The law, very wisely, does not recognize 
any such distinction. It would be oppressive to give by 
law advantages to the Government over individuals in con- 
tracts made by them, and it would not be in accordance with 
a sound common sense for courts to vary the law to apply to 
particular cases in defiance of its general principles. There 
is as much equity that a promisor of a note should pay it the 
day after the Statute of limitations is a bar to its collection, 
as the day before; but still courts would not deem it a sound 
administration of the law to exercise equity powers to give 
to a party rights which the law had declared forfeited by 
laches. The only distinction between Government and indi- 
viduals in contracts is simply this: They are usually more 
able to protect persons with whom they contract, from loss, 
than individuals. But when the parties appear in court, 
they are on the same platform. It is the law and the testi- 
mony which must govern, and not the power and influence, 
or weakness of a party to the suit. 

But it is contended by the counsel for Pakalo Chow that as 
the agent who contracted with him did not make known to 
him that he would be subject to the laws of taxation in this 
kingdom, he therefore should be exonerated. The China- 
man was either capable or incapable of being a party to this 
contract. If capable, and it is not contended that he is in- 
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capable, the same law must be applied to this contract as to 
commercial and all other personal contracts. Suppose, for 
example, a promissory note is made in China, payable with 
interest in six months at this place. Our laws fix the rate of 
interest to be paid, and it would not be regarded as a defence 
that the laws on that subject operative here were not made 
known to the maker of the note, or that he was ignorant of 
the general rule that interest is due according to the law of 
the place where the contract is to be performed. Thus a 
note made in Canada, where the rate is six per cent., payable 
with interest in England, where it is five per cent., bears the 
English interest. [Scofield vs. Day, 20 Johnson R. 120]. 
So of the days of grace, which differ in different countries, 
extending from three to eleven days. [Bayley on Bills, 
234, 235. Chitty on Bills, 193, 407]. The usage of the place 
at which a bill is drawn and where payment of a note or bill 
is to be made, governs as to the number of the days of grace. 
By the force of international law these general rules must be 
observed. 

How far there are equities in this case it is not for the 
Court to judge. Our province is limited to the legal inter- 
pretation of the contract, as there is no pretense that the 
agent of the Board of Immigration was guilty of misrepre- 
sentation in making it. 

The counsel refers to the Civil Code, and urges the Court 
to exercise its equity powers in this case; but we are of 
opinion that this provision does not apply to cases of con- 
tracts of this character, more especially as the contract was 
made by a co-ordinate branch of the Government, the appeal 
may properly be made to it. The counsel can safely rely 
upon the accuracy of the statements which the agent of the 
Board of Immigration may make, for he is an upright and 
intelligent man, as well as on the liberal justice with which 
the case of his client would be regarded. This is not a case 
for the interposition of chancery powers by the Court. 
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The next question which arises in this case is, as to the 
liability of the assignee of the contract to pay the taxes of 
Pakalo Chow. By the assignment of the contract he has all 
the rights of the assignor, and he has incurred all his liabili- 
ties and obligations, and no more and no less; and as the 
assignor had incurred no liability to remit the taxes, the as- 
signee has incurred none to pay them. The assignor by a 
single assignment does not impose any greater or different 
obligations on the assignee than he himself had incurred. 
He might have made modifications which, if assented to by 
the assignee, would have given additional rights to the other 
party of the contract, such for example as a promise to pay 
the amount of taxes against him; but as he did not, his ob- 
ligations are the same as the assignor’s. 

The counsel for the assignee very properly says that if his 
client must pay Pakalo Chow his wages during the time he 
is working out the Government tax, the same rule must ap- 
ply to contracts made with Hawaiians or any other em- 
ployees. It may be well to refer to the general mode under 
the law in which the taxes against the laborers on the planta- 
tions are collected. The owner or agent of the plantation 
pays the tax, and it is made a charge against the person 
taxed, in payment, to that extent, of his wages; and’ hence it 
is very illogical for the counsel to say it was a subterfuge for 
the Government, after assigning these contracts, to take 
twenty days of labor per annum for this purpose. The 
planter does not pay it in this case any more than in the case 
of the Hawaiian, or any other employees. All of them pay 
their own taxes ultimately, although the planters may make 
the advance. The counsel might with as much legal pro- 
priety ask the Court to equalize generally the school and 
road tax, which the law has fixed, as to ask them to remit 
this tax. It is undoubtedly true that our system of taxation 
does in these particulars operate unequally; but it is for the 
Legislature and not the Court to apply the proper remedy. 
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The counsel assume another somewhat singular position— 
that if the laborer is compelled to pay his taxes by labor, he 
thereby breaks his contract. All contracts are made with 
reference to the laws of the kingdom, and are subservient to 
them. The counsel would have the law yield to the contract 
instead of controlling it, which is, fortunately, against the 
universal rule. 

The decision of the Court is, that Pakalo Chow is legally 
liable to the tax, and therefore award against him the sum of 
five dollars, for which judgment will be entered; and that 
the assignee of the contract, Lewers, is not liable. 

In view of all the circumstances of the case, the Court 
order that no costs be imposed upon either party. 


Attorney General Phillips for H. M. Minister of Finance. 
Mr. Montgomery for Pakalo Chow. 

Mr. Judd for C. H. Lewers. 

Honolulu, March 6th, 1867. 


SUPREME COURT—IN BANCO. 


Allen, Ch. J., Davis, J. 


Davin KALAKAUA AND OTHERS, PLAINTIFFS IN ERROR, vs. C. 
C. Harris, ADMINISTRATOR OF THE ESTATE OF THE Hon. 
Levi HAALELEA, WITH THE WILL ANNEXED, DEFENDANT IN 
ERROR. 


WRIT oF ERROR does not lie in causes for which Aprears lie. 
PETITION FOR REVIEW might be granted if failure to perfect 
APPEAL were due to no laches and not from misapprehension of 
parties or the lower Court. 
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Chief Justice ALLEN gave the following decision: 

The writ of error was issued in this case to reverse the 
judgment of First Associate Justice RoBerTson, sitting as a 
Judge of Probate. 

The judgment was rendered on an application to vacate 
the probate of a Will made in 1855, on the ground of 
forgery. 

By the provisions of the Civil Code, the petitioners had 
the right of appeal to the Supreme Court, and the first 
question which arises in this case is, will a writ of error lie 
when the party had a right of appeal? It is the policy of 
the law to give prompt and ample remedy in all cases; 
hence it provides that in cases of this character an appeal 
must be perfected within ten days, and then on application 
of either party, a day will be immediately assigned for 
hearing, unless it is a case for a jury, when it may be 
entered the ensuing term. 

The whole case upon the law and evidence is open for a 
re-hearing before another tribunal. 

Whereas a writ of error may be applied for at any time 
within six months from the date of the judgment, unless the 
same has in the meantime been satisfied. This delay is a 
source of great inconvenience to parties, and more especially 
in cases of this character. The will was proved in 1855, and 
after this lapse of time a hearing has been had on applica- 
tion to vacate the probate of the will, and instead of per- 
fecting an appeal, a writ of error is applied for, which makes 
an additional delay in the settlement of the estate. The 
inference is palpable. It causes the additional delay and ex- 
pense to parties, for were the writ sustained, the case is not 
settled, but remanded for a new trial before the same court, 
and then an appeal is open to this Court. 

This is not a reasonable construction of the statute, and in 
this opinion we are sustained by ample authorities. 

Chief Justice Parsons says, in the case of Savage & Gullein, 
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in error, 4 Mass. 177, that “the statute in giving appeal, has 
in our opinion taken away, by a reasonable implication, the 
remedy by error, unless in cases where the aggrieved party 
without any laches on his part could not avail himself of an 
appeal. But if it appears on record that the plaintiffs in 
error might have appealed, the court will ex-officio quash 
the writ.” 

We are of opinion that the Code in providing a remedy 
makes it imperative that it should be followed. 

After final judgment, remedy by error may be resorted to, 
if sufficient cause existed, so that in all cases when the party 
aggrieved had opportunity and might have appealed, he can 
have no remedy by writ of error. 

This construction has been sustained uniformly whenever 
the remedy by appeal has been provided by statute. 

There may be cases when the Court would grant an appli- 
cation for review if it should appear that a party had not had 
justice done him, and his not perfecting an appeal had arisen 
not from his own laches, but from the misapprehension of 
the parties, and of the lower courts. The other points made 
in the case by counsel, it is unnecessary to consider. 

The Court are of opinion that this writ of error is not 
maintainable, and that the plaintiff in error take nothing by 
his writ. They adjudge costs to the defendant. 

W. C. Jones for plaintiffs in error. 

C. C. Harris for defendant in error. 

Honolulu, March 12th, 1867. 
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SUPREME COURT—IN BANCO. 


Allen, Ch. J., Davis, J. 


Tue KING vs. PAAKAULA AND KAHAULIKO. 


A MAJORITY of the Court may CONSTITUTIONALLY hear causes in 
Banco. Excreprions in criminal causes lie from the Currcuit 
Courts. ADMISSION OF THE EVIDENCE of a boy who said he “did 
not know the result if he testified falsely” is correct, if the Court 
were satisfied of his belief in God and in his accountability. It is 
not error to admit improper evidence if it is afterwards RULED OUT, 
The coMPETENCY of CONFESSIONS is for the Court to decide. The 
BURDEN OF PROOF is on the defence to show inducements. Prison- 
ers may be INDICTED JOINTLY for crime. CONFESSION before a 
Magistrate will be excluded “if made in consequence of a previous 
threat or promise by a person who may be supposed to have some 
authority or influence.” 


By the Court. 

A motion was made a few days ago for an assignment of a 
time to hear an argument on the exceptions and a motion for 
a new trial in this case, and a day was assigned. In the 
meantime* occurred the lamented death of our highly es- 
teemed First Associate Justice, and now the counsel who 
filed the exceptions, and made the motion for a new trial, 
moves the Court for a “stay of execution of the sentence 
until such time as a full bench can be procured for the hear- 
ing and argument of the exceptions and motion for a new 
trial.” And the first question which arises is: Is it compe- 
tent for the Court, constituted as it now is, to make judicial 
decisions? 

The Constitution expressly declares that decisions of the 
Supreme Court, when made by a majority of the Justices 


* Judge Ropertson died suddenly at Waianae, Oahu, while on a 
trip for health and recreation, March 12th, 1867. 
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thereof, shall be final and conclusive between the parties. A 
majority of the Court are now sitting, and if they concur, the 
decision is final and conclusive. It is exceedingly desirable 
for the Court to be full, for the benefit of advice and coun- 
sel; but it is an inevitable law that vacancies will occasion- 
ally occur. And has the opinion ever been adopted by any 
Court that their duties ceased, and the judicial business of 
the Court was suspended for this cause? It is very often the 
case that a lawyer in full practice, and who has been counsel 
in many important cases pending, is appointed a Justice of 
the Supreme Court. In these cases he can not sit, but it is a 
new doctrine that a decision can not be had because the 
bench is not full. In case of the illness or unavoidable ab- 
sence of a Justice of the Court, the same consequences would 
follow. No such power is vested in a single Justice to defeat 
all legal proceedings by his absence. The only question is: 
Is there a majority of the Court present? 

But the counsel contend that if a majority of the Court are 
sufficient as a general principle, in this case, as one of the 
Court presided at the trial, his incompetency renders the 
Court incomplete, and constitutionally disqualified for busi- 
ness. By the 820th section of the Civil Code it is provided 
that no judge shall sit alone on an appeal or new trial in any 
case in which he may have given a previous judgment. 
This is certainly a very proper provision of the law, and it 
does not conflict with the position taken by the Court. It 
only provides that he shall not sit alone. It is as much his 
duty to be present and give to the Court his counsel and ad- 
vice, as if he had not given a previous judgment or opinion. 
It is the duty of all judges to revise carefully their opinions; 
and one fitted for his duties will be happy to have his own 
views and opinions corrected, if in error. As the Constitu- 
tion provides that a majority of the Court may give decisions 
final and conclusive upon all parties, and as the laws make 
no provision against the sitting of a judge on a case on ap- 
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peal, or new trial, who has given a previous judgment in the 
same case, except that he shall not sit alone, we are of 
opinion that as a majority are now present, the Court are 
constitutionally qualified for judicial duties, and therefore the 
motion of the counsel for the prisoners is denied. 

The Attorney General contends that this Court has no 
power to consider exceptions in criminal cases which have 
been tried in a Circuit Court, and we are of opinion that this 
question should be considered in this connection, for if the 
position taken is sound it is an end of the present investiga- 
tion. 

By the Constitution the judicial power of the Kingdom is 
vested in a Supreme Court and such inferior courts as the 
Legislature may from time to time establish. The Supreme 
Court has jurisdiction in all cases in law and equity, civil or 
criminal, and in all admiralty and maritime cases, whether 
brought before it by original writ, by appeal or otherwise. 
The Court has the power to prevent and correct errors and 
abuses of all courts of inferior jurisdiction, when no other 
remedy is expressly provided. The Court has power to 
make rules for conducting its business. The jurisdiction is 
vested in the Supreme Court over all cases, whether civil or 
criminal, no matter whether brought before it by appeal or 
otherwise. The case is submitted to us by exceptions, and 
the Court are of the opinion that it comes within the express 
powers of the Court given by the Civil Code, to consider 
them, and that they would be violating a great public duty 
to refuse to do so. These exceptions are legitimately before 
this Court by the express terms of the Civil Code, which 
makes it the duty of this Court to correct the errors of all 
courts of inferior jurisdiction. This case was tried by the 
Circuit Court of Hawaii, which is a court of inferior jurisdic- 
tion, and the counsel for the prisoners alleges error in the 
ruling of that court, and brings it before this Court, by ex- 
ceptions, for correction, Is it not the express duty of the 
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Court to consider them? In examining the chapter of the 
Civil Code which defines the powers of the Supreme Court, 
it will be seen that they can entertain any case in the admin- 
istration of the laws where parties have been before a court 
of inferior jurisdiction, and desire the opinion of the highest 
tribunal, unless otherwise especially provided for. This is 
the express right of the party. These general powers were 
given to prevent the necessity of making special provisions, 
which would, necessarily, have been numerous. This is a 
construction which has always been given to the Constitution 
and laws establishing the courts; and we regard it as sound, 
not only in spirit, but that it is in accordance with the ex- 
press terms of the law. The power of this Court to correct 
the errors of inferior courts is ample by the terms of the 
Code, and it has been the practice which the Court has al- 
ways recognized, and which they were authorized so to do 
by a general provision of law, to consider exceptions to the 
opinions and decisions made by a circuit court. We are of 
opinion, therefore, that the Court is legally constituted and 
qualified for the duties imposed upon it, and these exceptions 
were properly allowed by the presiding Judge of the Circuit 
Court, and that it is our duty to consider and adjudicate upon 
them. [Civil Code, Sections 817, 820, 829, 830, 833, 836]. 

The first exception made by the counsel for the prisoners 
is, that the testimony of the boy Kaholowaa should not have 
been admitted because he said, “I do not know what the 
result would be if I should testify falsely.” If this was the 
entire statement of the examination, the Court would fully 
accord with the views which the counsel have given. But 
it appears that he was carefully examined as to his knowl- 
edge and belief in the Deity, and of his youthful convictions 
of his accountability to that Supreme Being, and of His 
certain displeasure should he be guilty of falsehood, His 
answers to these important questions being satisfactory to the 
Court, his evidence was allowed. The Court charged the 
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jury that they should examine especially his testimony and 
compare it with the other evidence given at the trial, and 
that they should give only such weight to it as it merited 
from its general concurrence with other testimony. 

A certain discretion in the admission or exclusion of testi- 
mony must be exercised by the presiding Justice in any 
case, whether capital or not, but it is not a reckless or 
arbitrary discretion; it is one to be controlled by sound legal 
principles, and if exercised beyond this, it is in our opinion, 
a proper subject for review and correction by the superior 
tribunal. 

It is contended further by the counsel for the prisoners that 
as testimony was admitted on the trial which was subse- 
quently ruled out, the presumption is that it left an impres- 
sion on the minds of the jury adverse to the prisoners, and 
therefore a new trial should be granted. It occasionally 
happens that testimony is admitted and subsequently ruled 
out; but in such cases the Court should expressly declare to 
the jury, as was done in this case, that the testimony is to be 
entirely disregarded, and it is the solemn duty of the jury to 
regard the charge. This is not unfrequently done in the 
course of a trial, but it is a new doctrine that it should defeat 
the whole proceedings. 

The counsel contends further that in introducing testimony 
of confessions, the burden of proof is on the Crown to show 
that there was no inducement held out to the prisoners to 
confess, for the reason that where the testimony has been 
given to the jury its influence will be felt, although the 
judge may charge the jury that they must give it no con- 
sideration. The Court regard the rule to be, that while the 
burden of proof is on the prisoners to show that inducement 
had been held out to them to confess, it was the right of the 
counsel to object to the introduction of the testimony until 
he had the opportunity to prove inducements. The Court 
would then decide upon the competency of the evidence. 
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But instead of taking this course, the counsel wait till the 
testimony is given, and then by cross-examination elicit facts 
which in the judgment of the Court renders the testimony 
incompetent, and then comes in and files exceptions on the 
ground that the testimony had an influence against the pris- 
oners, in consequence of which he contends that a new trial 
should be granted. The Court are of opinion that this 
exception is not well taken. 

It is further contended that as the counsel for the prisoners 
moved the court for a separate trial, which was overruled, 
that this is a legitimate ground of exception. Every judge 
at mist prius has certain discretionary powers, and this is 
regarded as one of them. By the indictment it is charged 
that the acts were done in concert, and when it is so charged 
there seems to be a peculiar propriety that there should not 
be separate trial. We are of opinion that the court 
exercised a sound discretion in the order for a joint trial; 
and were the same motion made before us in a similar case, 
we should so adjudge. We do not therefore consider it a 
proper ground of exception. 

In the case of Marchand vs. Colson, [12 Wheaton, 481,] 
Mr. Justice Story gives the opinion of the court, which is 
very able and elaborate. The decision is, “That when two 
or more prisoners are jointly charged in the same indictment 
with a capital offence, they have not a right by law to be 
tried separately, without the consent of the prosecution; but 
such separate trial is a matter to be allowed in the discretion 
of the court.” [Commonwealth vs. Robinson and others. 
1 Gray, 555.] 

The further objection, based upon the admission of the 
testimony of the magistrate Hoapili, as to the plea of guilty 
made before him by the prisoners, is one upon which their 
counsel has placed great weight, and it has also received 
the serious attention of this Court. It was allowed to go 
to the jury, as it appeared to the presiding Justice to be in 
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accordance with the ordinary practice of this Court; we 
would not be understood to say, because it has been often 
admitted in the Supreme Court at nisi prius, that the prac- 
tice is so invariable as to admit of no exception, for such is 
not our opinion. A good cause may be shown to exclude it. 
It is argued that such a cause exists in this case. In the first 
place, the rule in the Police Courts and District Courts is for 
the magistrate, when a prisoner is arraigned on complaint, 
to make him acquainted with the charge, and ask him to 
plead to it, which being done, it becomes the duty of the 
magistrate to record it; but it is argued that a previous 
influence, induced by the officer Neville, was still continuing 
on the minds of the prisoners, in such a manner that their 
plea was affected by it. If it were clear to us upon the 
record that such was the fact, we are of opinion that the plea 
ought not to have been admitted. 

It is not contended that any inducements were held out by 
the magistrate, and there is no evidence of any. Now as to 
what Neville and his assistants did and said previously, we 
find at page 17 of the testimony that Neville swears that he 
had a conversation with Paakaula, and says, “I did not in- 
timidate him or make any inducements”; and again at page 
19 he testifies—“I asked Paakaula if he had sent for me to 
make a confession, and he said he had. I then swore Paa- 
kaula and told him to tell the truth, and cautioned him not 
to commit himself or any other persons, but to tell the truth; 
and that if he did it would be better for all parties, and not 
to wrongfully implicate any one. He said he would do so.” 
As to Kahauliko’s confession, Barrett, the interpreter, and 
whom we regard for that reason better qualified to give a 
correct history of what was said in the native language to the 
prisoners, as he himself said it, swears positively at page 21 
of the testimony:—‘“There were no threats or inducements 
made before Kahauliko’s confession; he made it freely and 
voluntarily, of his own desire.” It will be observed that 
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both these men sent for the Sheriff to come and receive their 
confessions. The interviews were had with them at their 
own request, and the only question for us is, did anything 
that Neville said to either of them, operate to bias their plea 
before the magistrate ? 

The most that we see is the remark to Paakaula, “that it 
would be better for all parties; but this was coupled with a 
strong caution, and after having been sent for to hear a 
voluntary confession. There are authorities which sustain 
the position that although a remark of this nature is made, 
if joined with a caution, the confession may be received, 
(and we would remark here that upon the whole subject the 
authorities are most singularly conflicting). They were also 
put on oath. The presiding judge excluded the testimony of 
the officer Neville, and also of others when the confessions 
were made in his presence. The correctness of this ruling is 
not, of course, directly in question. 

But after all, so far as the plea of guilty is concerned, was 
it freely and voluntarily made? were there threats, intimida- 
tion, hopes of favor used by Neville, or his constables, of 
such a character as necessarily to have operated upon the 
minds of these prisoners, in the presence of one of their own 
race, sitting as a magistrate, when they were called upon to 
plead? We fail to see in the conduct of Neville sufficient to 
justify a conclusion of this nature. But, added to this, the 
evidence of the plea of guilty was only permitted to be con- 
sidered by the jury under a very careful instruction from the 
Court, as appears from the statement of the presiding judge, 
to the effect that they could found no presumption of guilt 
upon that alone, but that it ought to be sufficiently corrob- 
orated by extraneous testimony, or in other words, that with- 
out enough testimony outside of it, it was their duty to dis- 
regard it altogether. We are to presume that an instruction 
like this, given (not through an interpreter, but by the Jus- 
tice himself,) had its legitimate influence. In the case of 
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Hunt vs. People, [3d volume Parker’s Criminal Reports, | 
the decision was: “Where, on the trial of an indictment, 
evidence has been improperly received, and excepted to, and 
it appears that the jury were subsequently instructed by the 
Court, in its charge, to disregard such evidence, it was held 
that the erroneous decision in receiving the evidence was no 
ground for reversing the judgment.” Under these consider- 
ations, we feel that the rights of the prisoners were properly 
guarded by the Court, not only in the introduction of evi- 
dence, but in the comments made upon it in the charge. 
Paakaula was effectually cautioned by the Sheriff, and the 
evidence of Barrett is, that although Kahauliko was not 
cautioned, his confession was entirely voluntary. 

It is said to be improper to dissuade a prisoner from 
making a confession if he really wishes to do so, as shutting 
out one of the best avenues of arriving at the truth; equally 
improper would it be to persuade him to make one. We 
cannot perceive from the record any evidence of such per- 
suasion calculated to influence the plea made before the 
magistrate Hoapili. As has been demonstrated, the admis- 
sion of such pleas, unprompted by improper influence, has 
been allowed in trials before the jury by this Court, when 
holden by one or more Justices. 

We understand the rule has been to admit them whenever 
it appears that the plea has been made voluntarily, with a 
full knowledge of the solemnity of the act. 

In the case of Rex vs. Courts, [7th Carrington & Payne, 
487,| the magistrate before whom the examination was made 
said “that he held out no inducement to the accused — he 
told him to tell the truth.” Littledale, Justice, says: “It 
can hardly be said that telling a man to tell the truth is ad- 
vising him confess what he is really not guilty of. The 
object of the rule excluding confessions is to exclude all con- 
fessions that may have been procured by the prisoner being 
led to suppose that it will be better for him to admit himself 
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to be guilty of an offence which he really never committed.” 
In the language of the Deputy Sheriff there was certainly no 
inducement held out which was calculated to make the con- 
fession an untrue one, and more especially against himself. 
He cautioned him against saying anything that would impli- 
cate himself or any one else unjustly. The Court are of 
opinion that the plea of guilty, before the magistrate, was 
not a legitimate consequence of any conversation had with 
the Sheriff, or confession made to him, but it was rather the 
continuation of a purpose, which he had when he sent for the 
Sheriff, to make a confession. This seems to have been the 
voluntary operation of his own mind. Murder is a frightful 
secret to keep, and by the laws of the.human organization, 
the perpetrator will often seek relief by communication with 
others. But if freely and voluntarily made, it is legitimate 
evidence. The Court will rigidly exclude all testimony of 
confession if made in consequence of a previous threat or 
promise, by a person who may be supposed to have some 
authority or influence. 

In forming this opinion the Court has had the aid of the 
presiding Judge of the Circuit where this case was tried, in 
furnishing a sketch of the proceedings at the trial, aided by 
the record. 

Exceptions overruled. 

Honolulu, March 26th, 1867. 
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Tue Kine vs. Otto HEINRICHS. 


ARREST OF JUDGMENT will not be ordered because an INDICTMENT 
for RAPE fails to aver the age of the prosecutrix to be over ten 
years; nor will a NEW TRIAL be ordered because there was NO EVI- 
DENCE that she was over that age, or because the VERDICT was 
AGAINST EVIDENCE, “unless it is manifest that the jury erred 
through some misapprehension or mistake, or had abused their 
trust.” 


Opinion by ALLEN, Ch. J. 

The defendant was tried and convicted at the present term 
of the Supreme Court, held by Mr. Justice Davis, on an 
indictment which alleged that said defendant “On the 28th 
day of March, in the year 1867, in and upon one Kekoa, 
did make an assault, the said Kekoa being then and there a 
female, and did then and there ravish and have carnal inter- 
course with said Kekoa, by force and against the will of 
said Kekoa.” 

The defendant now comes and moves in arrest of judg- 
ment, because the indictment is defective and uncertain, in 
not setting forth the age of the prosecutrix as over ten years. 

The defendant moves also for a new trial for the following 
reasons: 

“Ist. Because there was no evidence that the prosecutrix 
Kekoa was ten years of age. 

“2d. Because the Court erred in refusing to charge the 
jury that they must find the prosecutrix over ten years of 
age, or find the defendant not guilty. 
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“3d. Because the verdict of the jury was against the 
instructions of the Court. 

“4th. Because the verdict of the jury was contrary to the 
law and evidence;” which, for convenience and by mutual 
accord of counsel, were argued with the motion in arrest. 

The provisions of the Code, on which the present indict- 
ment was framed, are similar to the statutes of England 
from the time of Elizabeth, and of the United States in their 
earliest history as colonies. In the colony of Massachusetts, 
as early as 1649, a statute was passed, making the distinction 
that the act must be done by force, if the female was above 
the age of ten years; but if under ten years of age the act 
should still be punished with death, though the act was done 
with her consent. The form of the statutes has varied in 
the last two centuries, but the same principle pervades them 
all. Our statute is in these words, viz. : 

“Ist. Whoever commits a rape, that is, ravishes or has 
carnal intercourse with any female, by force and against her 
will, shall be punished by a fine not exceeding one thousand 
dollars, and imprisonment at hard labor for life or any 
number of years. 

“2d. Whoever ravishes or carnally abuses and knows any 
female child under the age of ten years, shall suffer the pun- 
ishment of death, or imprisonment for life at hard labor, in 
the discretion of the Court.” 


It is not contended, in the argument, that the indictment 
is not sufficient, but that the Crown should prove that the 
prosecutrix was more than ten years of age. 

The section of the statute requires only proof that the 
crime was committed by force and against the will of the 
party. No reference is made to age. A rape may be com- 
mitted upon a female of any age, but if the indictment is 
founded on the first section, as above, the Crown is limited 
to its provisions, and must conform in the proof to the allega- 
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tions of force and carnal intercourse, and the punishment, in 
case of conviction, must be in accordance with it. 

The provisions of the two sections are entirely different. 
The one makes it necessary to allege that the act was com- 
mitted by force against the will of the female, and the pun- 
ishment is fine and imprisonment; while by the second 
section it is necessary to allege that the act was committed 
upon a female child under ten years of age, and to prove it; 
and the punishment is death, or imprisonment for life. The 
charges are distinct, and the punishment is different. This 
indictment is the form which has been used for a long 
period, and always sustained by the courts as in conformity 
to the rules of criminal pleadings. In the case of the Com- 
monwealth of Massachusetts vs. Sugland, [4, Gray 7,] the 
court decided that under the statute of 1852, which provides 
that every person who shall ravish and carnally know any 
female of the age of ten years or more by force, and against 
her will, or shall unlawfully and carnally know and abuse 
any woman child under the age of ten years, shall be 
punished by imprisonment in the State prison for life; an 
indictment which duly charges a rape is sufficient without 
stating the age of the female. 

From the form of the statute, the Court are of opinion 
that there is much less reason for the allegation of the age 
under our Code than under that of Massachusetts, but in 
neither do they regard the reason. for it as sound. When 
the indictment does not allege that the act was done against 
the will of the female, then of course it is necessary to 
allege the age as being under ten years, and to prove it. 

The authorities fully sustain the construction which is 
here given of the Code, which is analogous to that of many 
other statutes, and in the form of charging the offence they 
indicate no change. 

The Court regard it unnecessary to consider further the 
objections that have been urged to the verdict on the ground 
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of want of evidence that the prosecutrix was over ten years 
of age, and are of opinion that the Court did not err in 
refusing to charge the jury that they must find her over ten 
years of age, or find the defendant not guilty. The Court 
do not regard the verdict of the jury as against their 
instructions. 

The remaining reason for a new trial is that the verdict of 
the jury was contrary to law and evidence. 

The law requires that the testimony of the prosecutrix 
should be corroborated by other evidence direct or circum- 
stantial, and that the proof should satisfy the jury beyond a 
reasonable doubt that the defendant had carnal intercourse 
with her by force and against her will. Prosecutrix testifies 
to the force used by prisoner upon her, and of the carnal 
intercourse with her; she complained of it to Mrs. Strehz, 
the wife of Mr. Strehz, with whom both she and the 
defendant were living, when they returned from Honolulu, 
where they had been on the same day of the act. Her 
testimony is fully corroborated by another witness, who 
happened to be passing when the prisoner was using force 
upon the prosecutrix, who was resisting and struggling. Mrs. 
Strehz also testifies that the prosecutrix communicated to 
her immediately on her return from Honolulu, on the same 
day that defendant had been molesting her person. 

Dr. Hillebrand testifies that he examined the person of 
the prosecutrix on the day after the act was perpetrated, and 
he gave a detail of the injuries, which were doubtless suffi- 
cient to satisfy the jury, that if inflicted by force and against 
her will, the crime of rape had been committed. 

It would be in conflict with the authorities to set aside a 
verdict as against evidence, unless it is manifest that the 
jury erred through some misapprehension or mistake, or had 
abused their trust. In this case it is not pretended that they 
abused their trust, and on examination of the testimony the 
Court are unable to see error in the verdict. The indictment 
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is sustained by the evidence more conclusively than in most 
cases of a crime of this character, where the party usually 
seeks to perpetrate the act in secret, for the reason that one 
of the witnesses happened to be passing when the prisoner 
was in the act of coercing the prosecutrix. 

The Court are of opinion that no sufficient ground is 
shown for arresting the judgment, or for a new trial. 

Mr. Attorney General Phillips for the Crown. 


Mr. Thompson for the prisoner. 
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A. S. CLEGHORN vs. J. W. Austin anD T. C. Heuck, As- 
SIGNEES OF JOHN Ross, BANKRUPT. 
oe 


A MORTGAGE made by an INSOLVENT, under Civit Cope, SECTIONS 
962 AND 968, to a creditor aware of the insolvency, is vorp. 


Per Davis, J. 

This is an action of trover to recover the sum of $5,139 
19-100 and interest from the defendants, assignees of one 
John Ross, lately a trader at Wailuku, Maui, said amount 
being for divers goods, wares, and merchandise, lately owned 
by Ross, and which it is alleged were duly assigned and 
made over to said plaintiff by Ross before his bankruptcy, 
for the purpose of securing to plaintiff a certain debt of the 


* The office of First Associate Justice was vacant from March 12th, 
1867, to September 30th, 1868. 
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above amount by a deed of mortgage, made on the 23d of 
October, 1866, and to which is annexed a schedule of all the 
property so assigned. The complaint avers, that the defend- 
ants have taken and converted all the property, made over to 
plaintiff by the said mortgage. ; 

By their answer, the defendants after admitting that they 
are the assignees of Ross, traverse the plaintiff’s allegation of 
having taken and converted any property, which was for- 
merly of John Ross, but aver that the legal title to all the 
property described is, and since the bankruptcy of said Ross, 
has been, in themselves as assignees in bankruptcy, although 
the form of a mortgage may have been gone through with 
which the defendants do not admit, but require the complain- 
ant to prove. 

The issue of the case, as the Court understands it, turns 
upon the validity of the mortgage; if it be held good, the 
plaintiff prevails, otherwise, the property mortgaged falls 
into the general fund for distribution among all the creditors 
of the bankrupt, and as we understand it, has been sold by 
the assignees; its avails ($5,112.39) are now held by them, 
awaiting the decision in this action. 

It was contended by the learned counsel for the defendants, 
that at the date of the execution of the mortgage, Ross was 
insolvent, his debts being greater than a fair valuation of all 
his property could amount to. 

Such mortgage could give neither legal or equitable rights 
to creditors. It was technically fraudulent—void, because 
upon a trust, a trust which was not observed. 

It was contended by the learned counsel for plaintiff, that 
if any act committed by Ross was relied on, to invalidate the 
conveyance, it should be shown to be such an act as upon which 
a petition of bankruptcy could have been sustained. It was 
argued that no such act had been proved, and that plaintiff 
was entitled to the benefit of his diligence. 


To decide the validity of the mortgage, it becomes neces- 
4 
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sary to ascertain upon the facts presented, whether any act 
amounting to bankruptcy within the statute, had been com- 
mitted by Ross at the time of the execution of the mortgage, 
the 23d of October, 1866. He was not admitted to bank- 
ruptcy till the 8th of December following. 

It appears from the testimony that at the time of the 
execution of the mortgage to plaintiff, Ross was owing ten or 
$11,000, most of which was overdue. According to Mr. D. 
C. Bates, he had never owed Walker, Allen & Co. less than 
$3,000, while that firm continued in business; that there had 
been one steady pressure to reduce it to that amount, A very 
large sum had been standing for five years due first to Al- 
drich, Walker & Co., and subsequently to the successors of 
that concern. Besides the amount due plaintiff, he owed 
several other merchants in Honolulu, various amounts. The 
mortgage to plaintiff, with a comparatively minor exception 
covered his whole estate, and according to the schedule 
made out by plaintiff's agent, is much less than the gross 
sum of his indebtedness. 

Ross was reluctant to executing this mortgage at first, but 
signed it on being assured that it would relieve him from 
future embarrassment, and would be the means of his going 
on with his business, and that he would be enabled to make 
payments on account among his different creditors, as had 
been his usual custom, and it was only then that he con- 
sented; the plaintiff’s agent and Ross not knowing at the 
time the legal effect of the instrument. 

He was evidently pressed to give the security demanded, 
as Mr. Smithies says (p. 22 Testimony) that he showed him, 
that if he did not do it, he, Smithies, should do something 
worse. Without recapitulating the testimony, the impres- 
sion left upon our mind is, that Ross had been doing business 
for a length of time, burdened with heavy debts, and which 
his creditors had suffered to lie over, so long as he could 
make them partial payments on account, and so long as no 
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extraordinary pressure was exerted upon him by any single 
creditor. 

But it is manifest that plaintiff's agent at the time of 
obtaining the security, was intimately acquainted with the 
state of his affairs, and endeavored to obtain all the security 
he could for his employer. 

Under all the circumstances, then, is the transaction 
such, as by our statute, the Court can pronounce to be valid. 

By the English authorities, under their system of bank- 
ruptcy, which have been cited by plaintiff’s counsel, it is 
held that, in order to invalidate the security, it must be 
done in contemplation of bankruptcy, and voluntarily. He 
may be insolvent, and yet not contemplate bankruptcy. In 
the case of Morgan et al., assignees, vs. Brundrett, [5 
Barnewall & Adolphus, p. 294,] the bankrupt expected -to 
pay his creditors in full. See also Yeates vs. Groves, [1 
Vesey Jr., p. 281.] In Dixon et al., assignees of Battier vs. 
Baldwen, et al, [5 East. Rep., p. 175,] it was held that 
until an act of bankruptcy the Jus disponendi remains with 
the trader, unless he exercise it by way of preference. The 
creditor must not have received notice, actual or con- 
structive, of any act of bankruptcy previously committed by 
such bankrupt. 

Now, what is an act of bankruptcy? The rule which has 
been applied, as derived from the Hawaiian statute then in 
force, and not differing from the present law, (Code of 
1859), was held by this Court, in Fallon vs. Robinson and 
Walker, assignees, [2 Haw. Rep., p. 227,] to be: “When- 
ever any person, owing debts to the amount of two thousand 
dollars, shall refuse or fail to make payment of his just 
demands, for ten days after the same shall have matured and 
been presented for payment to him or his agent, he has 
failed, within the meaning of the law,” etc. 

By Section 962 of the Civil Code, there are four requisites 
for a case like the present, by which a person may be 
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declared bankrupt: first, he must be owing debts to the 
amount of two thousand dollars; secondly, he must have 
refused or failed to pay some just demand for ten days after 
maturity; thirdly, it must have been presented for pay- 
ment; fourthly, it must have been a demand amounting to 
four hundred dollars by any one creditor, or if by any two 
or more, the sum of all the debts must be one thousand 
dollars. It may be true, as observed in his argument by the 
learned plaintiff’s counsel, that the law is stringent. But if 
the case at bar falls within its provisions, the Court has no 
discretion. We are of opinion that it does. 

By Section 978, Civil Code, every assignment, conveyance 
or transfer of property made by the bankrupt, after he shall 
have become insolvent, or committed an act of bankruptcy, 
except upon a good consideration to a bona fide purchaser 
having no notice of such insolvency or bankruptcy, shall be 
void. Plaintiff’s whole assets, real and personal, including 
$2,000 debts due him, the full amount of which, it is hardly 
to be supposed could be realized, did not cover, by con- 
siderable, the amount of his liabilities. He could scarcely 
approximate to a satisfaction of his debts with the most 
judicious disposition of his affairs, though Ross, as often 
happens with parties in failing circumstances, thought he 
would be able to pay all, if he had time. He had failed to 
meet a large debt owed to Walker, Allen & Co., which had 
been overdue, and pressed for payment, for a long time 
previous to the execution of the mortgage, and which 
Smithies appeared to know well, as it was the main cause 
for the vigilance in obtaining the security. 

And such being the case, the failure to meet this single 
debt, pressed for payment as it had been, is an act upon 
which a petition of bankruptcy would have been sustained, 
because there were other large debts besides it. But it is 
argued by defendants’ counsel to be a fraud. We are not of 
opinion, that fraud in the common meaning of the word, 
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was intended by plaintiff or his agent. But Ross, who 
appears to be an illiterate Portuguese, evidently executed 
the instrument under a different idea of its effect upon his 
subsequent business status, than it turns out to be; Smithies 
himself misunderstood it, for at page 36 of the record, he 
says: “After return, learned that the legal effect of the 
instrument was different from what we supposed in 
Wailuku, both parties.” 

If so, Ross was prevailed upon to do what neither his 
adviser or himself intended. A Court of Equity might 
perhaps vacate the mortgage for such reasons. But we 
think the case sufficiently within the statute and the inter- 
pretation of it, as made by the Court in the case cited from 
the 2d Haw. Reports, to believe, as is there said, that the 
scienter which invalidates such a conveyance has been 
brought home to the mortgagee, and that, therefore, in 
justice to other creditors, the mortgage must be declared 
void. Costs to be paid by plaintiff. 

John Montgomery and R. H. Stanley, Esquires, for plaintiff. 

Hon. S. H. Phillips, for defendants. 

Honolulu, May 13th, 1867. 
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SUPREME COURT—TRIAL IN BANCO—JURY 
WAIVED. 


Allen, Ch. J., Davis, J.* 


Luka PEHU AND OTHERS vs. J. KAUAI AND OTHERS, 


THE CHARTER OF A CHURCH providing that its TRUSTEES should be 
elected by MEMBERS IN REGULAR STANDING, and the pastor having 
omitted to keep records of persons admitted to the church, or to 
examine those admitted, or to celebrate the rites of the Communion 
and Baptism, HELD, that trustees elected by such a church were 
not shown to be duly elected by members in regular standing 
according to the charter. 


Chief Justice ALLEN delivered the opinion of the Court. 


This case is an action of trespass, which the plaintiffs insti- 
tuted against the defendants before the Circuit Judge of the 
4th Judicial Circuit, who rendered judgment for defendants, 
from which the plaintiffs appealed. 


The plaintiffs claim that they are the legally elected trus- 
tees of the church of Waimea, Island of Kauai, and that they 
were in peaceable possession of the church edifice on the 2d 
of September, 1865, and had been prior to that time, under a 
charter granted in accordance with the provisions of law, and 
that the defendants entered and took possession of the same 
in disregard of the express prohibition of the plaintiffs; to 
all of which the defendants pleaded not guilty. 


It appears in evidence, that on the 16th day of March, 
1859, Luka, J. Kaehu, T. Ekaula, and Haluikoo, J. Kauai, 
J. Mauahinelau, and J. Nahinalua, were constituted an asso- 


* Judge Ropertson also sat at the trial, but died shortly before 
this decision was given. It is understood he concurred in its prin- 
ciples. 
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ciation under the name of the trustees of the church of Wai- 
mea, Kauai, and by that name may sue and be sued, and also 
have the usual rights in the Courts given to such corpora- 
tions. They may hold real and personal property to an 
amount, the yearly income of which shall not exceed $5,000. 

The Charter provides further, that if a vacancy should 
arise in the board of trustees,. or if the church members 
should wish to depose from office any of them, then public 
notice shall be given of a meeting of the male members of 
the church in regular standing, and of those who pay two 
dollars per annum for the support of the pastor of the church, 
and the majority of the meeting may depose from office and 
fill vacancies as they shall please, but the seven trustees shall 
all be chosen from the church members in regular standing, 
and from those who contribute to the support of the pastor as 
before mentioned, but a majority must be church members. 
The trustees may adopt regulations for their guidance, if 
they do not conflict with this charter and the laws of the 
kingdom. 

The Rev. Mr. Rowell testifies, that he has been connected 
with this church over 19 years, and that difficulties had 
arisen in the church in February and March, 1865. At this 
time there were vacancies in the board of trustees. A meet- 
ing was called for the election of trustees on the 27th of 
April following, and at this meeting five new trustees were 
elected. Two of the trustees named in the charter were re- 
moved, and two elected to fill the vacancy; two elected to 
supply the places of those absent, and one in place of a mem- 
ber deceased. Kauai and Kaehu were the trustees removed, 
and they are defendants in this suit. 

This election was made by a resolution. A demand was 
then made of Kauai, one of the defendants, and a trustee 
named in the charter for the keys of the church, which he 
refused to deliver. Soon after, notice was issued by the said 
Kauai for a meeting of the male members of the church in 
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regular standing, for the purpose of electing five trustees. 
At this meeting there was a very large attendance, and a 
moderator nominated by Kauai was negatived by a large 
majority, whereupon Dr. Smith, the gentleman named as 
moderator, called upon the church members in regular stand- 
ing to withdraw and elect trustees. Mr. Rowell called on 
the church members to remain, who organized a meeting 
and passed a resolution ratifying the election of trustees of 
the 27th of April; fearing lest these meetings were not 
regular and the election of the trustees by them illegal, 
another election was held on the 6th of July ensuing. A 
committee of the church was appointed to make a list from 
the records of the church of the male members in regular 
standing, and those who contributed the sum of two dollars 
for the support of the pastor. According to the usage of this 
church, those whose names stand on the record without cen- 
sure are the members in regular standing. In pursuance of 
this rule, a list was made from the records of the church, be- 
ginning with its establishment in 1826. 

The meeting assembled on the 6th of July, in pursuance of 
the notice, and passed a resolution ratifying the election of 
trustees made on the 27th of April. There were 71 persons 
present, and the vote was taken by yeas and nays, and passed 
unanimously. 

Mr. Rowell has had the custody of the church records 
since he took charge of the church and society as a mission- 
ary of the American Board. He says “it has been the prac- 
tice to admit members by a committee of the church, 
consisting of the pastor and lunas, or deacons.” He further 
says, “that the pastor acts with such trustworthy members 
as he chooses in connection with the deacons.” Members 
were examined and admitted by a vote of the committee and 
entered as members on the church records. 

It appears further in evidence, by the testimony of Mr. 
Rowell, that he had resigned as pastor of the church of 
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“Waimea in consequence of certain charges made against him 
by the Ecclesiastical Association of Kauai, of which he had 
formerly been a member, although not at this time, as he 
had received resolutions excluding him. He says: “There 
are a few on our roll of members who have not been bap- 
tized; have not heard of such a practice elsewhere.” It 
appears further, that on the 21st of May, the pastor of the 
Waimea church, and his lunas or deacons, received some 80 
or 90 persons into the church. Mr. Rowell says: “We did 
not examine them, did not question them, as to their faith 
and practice; we do not always question; sometimes give 
advice instead. None of these 80 or 90 were on the list who 
voted on the 6th of July, I think; no persons were admitted 
to the church from July, 1862; to April, 1865, when five 
were received from other churches and admitted by letter 
prior to 1862; had admitted members without baptism; had 
not disciplined any during this period, but had restored 
some, Had not admitted members during that time because 
the admission had become a formal ceremony, and too much 
relied upon, and I thought it advisable to suspend the usual 
ordinance. I suspended, also, keeping the records of the 
church, celebrating the Lord’s Supper; did not perform bap- 
tism, but should not have refused if persons had been pre- 
sented,” 

It appears that charges ‘had been made against Mr. Rowell, 
and notice was sent to him by a committee that the associa- 
tion would sit at Waimea on his case. He declined to 
appear. The action of the association was taken on his con- 
fession, and a copy of the resolutions of the Ecclesiastical 
Association deposing him, were delivered to him. He then 
resigned for a period, and ceased to act as a pastor, but sub- 
sequently he resumed the duties of pastor at the request, as 
he says, of the church. 

By the charter the trustees are elected and removed by 
members of the church in regular standing, and those who 
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pay two dollars per annum for the support of the pastor, and 
the question is whether it is proved satisfactorily, that those 
who attended the meeting on the 6th of July, and voted 
were such. In the case of Parker vs. Mays and others, 5 
Cushing, Chief Justice Shaw says, “That the church is a 
voluntary association, consisting of the whole or some part of 
the members of the society, united together by covenant or 
agreement, according to usages well known and generally 
recognized, for the purpose mainly of celebrating the Chris- 
tian ordinance of the Lord’s Supper, and for mutual discipline 
in regular church order.” A church is defined also “to be 
a company of faithful, holy people, called by the word of 
God into a public covenant with Christ, and among them- 
selves for mutual fellowship” and this voluntary covenant 
has always been regarded as essential to a regular church 
organization by the churches, with which the church of 
Waimea was in association. 

We have no statute which declares what constitutes a 
church, or members in regular standing in the church, but as 
Chief Justice Shaw says in the case referred to, “all these 
inquiries are necessarily left to usage, to the well known 
established and recognized customs of the country, which 
renders these terms intelligible and significant.” By the 
principle of usage, the protestant churches, not episcopal, are 
to be governed. " 

In the case of Farnworth and wife vs. Storrs, 5 Cush., 512, 
the Chief Justice says: “Among the powers and privileges 
established by long and immemorial usage, churches have 
authority to deal with their members for immoral and scan- 
dalous conduct, and for that purpose to hear complaints, to 
take evidence and to decide, and upon conviction, to admin- 
ister proper punishment by way of rebuke, censure, suspen- 
sion, and excommunication. To this jurisdiction any member 
entering into church covenant submits, and is bound by his 
consent. Upon the same principle is it that those who have 
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become members of an ecclesiastical association are bound 
by its obligations; and it may be considered the duty of the 
association to exercise watchfulness over the conduct and 
actions of its members, to whose counsel and discipline they 
have submitted themselves by entering into the association.” 
[Remington vs. Congdon, 2 Pick., 310.] As the pastor is 
the influential man in deciding upon admissions to the 
church, it is essential that he should have not only the quali- 
ties that fit him for this high trust, but he should not be 
guilty of willful neglect of duty. 

In reviewing Mr. Rowells ministerial duties from July, 
1862, to April, 1865, as given by himself, we find that he 
had not admitted any members; “for admission,’ as he 
says, “had been a formal ceremony, too much relied upon,” 
and he thought it advisable to suspend the usual ordinance; 
had omitted to keep the records of the church, and above 
all, had neglected to celebrate the Lord’s Supper, and to 
perform baptism, which are great ordinances of the Church 
by immemorial usage; but he says that he did not refuse 
baptism, if subjects were presented. 

A church record, properly kept, is a regular statement of 
the admission of members, the choice of officers, and the 
transaction of the ordinary business of the church. Chief 
Justice Shaw says, in the case of Sawyer vs. Baldwin, [11 
Pick., 493,] “that we must take notice of a usage so general 
as that of a church to keep a record. It is also to be con- 
sidered that the law recognizes the existence and organiza- 
tion of a church as an aggregate body; takes notice of its 
acts and doings, and annexes thereto various civil rights and 
powers. It is in virtue of this organization, and these pro- 
ceedings, that deacons are elected; and being thus elected, 
they are empowered and qualified by the law to sue as a 
corporation.” The law, therefore, by necessary implication, 
authorizes and requires a church, by a proper officer, to keep 
some record of its acts. 
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The principles here announced by the Chief Justice, are 
applicable to the church at Waimea. The charter recog- 
nizes the existence of the church by placing the power to 
remove trustees, and to supply their places, in the hands of 
the church members in regular standing. It is in virtue of 
this organization, and these proceedings, that the trustees 
are elected. A record may be considered a legal necessity, 
to enable the church members to exercise their civil rights 
and powers. 

Mr. Rowell does not show a proper appreciation of the 
importance of keeping a church record, and has neglected to 
keep one for some few years. After this long neglect of his 
ministerial duties, 80 or 90 members were admitted into the 
church prior to the election of trustees in July, 1865, by 
himself and committee. These persons were not examined 
nor questioned as to their faith and practice. It would 
appear that they were admitted without ceremony, and that 
any ore would doubtless have been admitted who requested 
it, without covenant, obligation, or any realizing sense of 
the high responsibility assumed. All these are regarded as 
essential by the Protestant Churches. By the charter, the 
property was placed in the hands of trustees chosen from 
members of the church in regular standing. This was 
regarded as a safe trusteeship. But it would seem that the 
church has been practically ignored, and its influence lost; 
and its members had abandoned their watchfulness over each 
other, as well as over themselves. How strikingly in con- 
trast is this church with those the members of which enter 
into a solemn covenant with God and each other “to 
renounce all fellowship with the unfruitful works of dark- 
ness, and to walk as the children of light, and to adorn the 
doctrine of God our Savior in all things, and also to 
maintain mutual watchfulness over each other in the spirit 
of brotherly love and Christian charity,” and who make an 
earnest effort to fulfill its requirements. 
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In the case of Sheldon vs. Congregational Parish in 
Easton, 24 Pick., 286, Mr. Justice Morton says, “that every 
congregational minister may forfeit his -office by certain 
misfeasances and non-feasances. What these are, seems to 
be well settled in the numerous cases which the Court unfor- 
tunately have from time to time been called upon to decide. 
There are three established causes of forfeiture. 

1. An essential change of doctrine. 

2. A willful neglect of duty. 

3. Immoral or criminal conduct.” 

The law declares that “morality and virtue are indispen- 
sable to the clerical character.” Admit that this is an 
independent church, as is contended; the trustees holding 
the property under the charter, must be bound by its provi- 
sions and the laws of the Kingdom, and they cannot be 
removed except by a vote of a majority of the members of 
the church in regular standing. If the pastor who is at the 
head of the board of admission, so utterly disregards his 
duty as required by the usages of all the churches of this 
character, and which are sufficient to justify a council in dis- 
missing him, how can there be any certainty that the persons 
who are reputed members are worthy to be such, or in other 
words, are members in regular standing. A pastor who 
neglects all the ordinances known to the church, would not 
censure members with this neglect, and if guilty of immor- 
ality would not censure members guilty of the same. 
Hence the rule is worthless, that all members are in regular 
standing who have not been censured, more especially as no 
discipline was-exercised in the church from 1862 to 1865. 

The charter means, when it imposes this responsibility 
upon church members of electing trustees, that they shall 
have qualifications according to the standard recognized and 
known amongst Christian churches. This church, according 
to the theory of its founders, had the highest requirements. 
It demanded the highest spiritual appreciation of the 
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authority of the Deity, of his holy works and teachings, as 
given in the Bible. 

While by the Constitution it is provided that all men are 
free to worship God according to the dictates of their con- 
sciences, it is further provided, that this sacred privilege 
hereby secured shall not be so construed as to justify acts of 
licentiousness, or practices inconsistent with the peace and 
safety of the kingdom. The plaintiffs’ counsel contend that 
“the fact that Mr. Rowell might commit an immorality 
would not disfranchise a majority of the church, and com- 
mitting an immorality, even if proved, which it is not, is 
not teaching immorality.” 

In Chaddock vs. Briggs, 13 Mass., 248, the Court say: 
“A Minister of the Gospel, separated from the world by his 
public ordination, carries with him constantly, whether in or 
out of the pulpit, superior obligations to exhibit in his whole 
deportment the purity of that religion which he professes 
to teach. His example is always before his people and 
influences them far more than his preaching, if it is immoral, 
his preaching is worse than in vain. It is positively 
injurious; it is a mockery upon his sacred calling.” In the 
case referred to above, the Court further say: “So essential 
is an unspotted character to the salutary administration of 
the Ministerial office, that even a reputation for immorality, 
although not supported by full proof, might in some cases be 
a sufficient ground for removal.” 

In the case of Avery, vs. Inhabitants of Tysingham, 3 
Mass., 181, the Court say: “It is the duty of a Minister to 
teach by precept and example, if his example is vicious, he 
is worse than useless; immoral conduct is then such a mis- 
feasance as amounts to forfeiture of his office. I do not 
mean to include mere infirmities incident to human nature, 
and to which an habitually good man is sometimes liable. 
Negligence also, and a willful and faulty neglect of public 
preaching, and of administering the ordinances, or of per- 


HAWAIIAN REPORTS, 1867. 59 


Luka Pehu and others v. J. Kauai and others. 


forming other useful parochial duties, is such a misfeasance 
as will cause a forfeiture of office.” 

It is very true that it does not necessarily follow that 
because the pastor commits an immorality, that the church 
members are immoral. But when the pastor appoints the 
deacons, and they as a committee perpetuate that body, and 
when the church members are selected by that body, it 
becomes very essential for the pastor to have the highest 
qualities of the Christian character. 

He has extraordinary power and influence in the formation 
of the church, and if he neglects any duty recognized as 
essential by the same church formerly, and his sister 
churches at all times, how can there be any assurance that 
this body of men are worthy of this high calling. 

It appears they have neglected to celebrate the Holy 
Communion, a most touching and useful observance, and 
which is calculated by its frequent recurrence, to impress 
upon the mind the noble traits in the character of our 
Saviour. They regard baptism as unnecessary, and cov- 
enants as useless, and for aught that appears, even a declara- 
tion of belief in the Holy Scriptures. Can a church subsist 
under such a regime? Can it be perpetuated? Can it 
furnish members in regular standing such as the charter con- 
templated? The Court is of opinion that the church has 
failed entirely in its duties, and that as a body its members 
are not qualified for the trust imposed by the charter. It 
has become utterly and entirely demoralized, and it must 
have a new spiritual life before its members can safely elect 
trustees for the management of the property which is dedi- 
cated to its use and the use of the society from which it is 
formed. 

There are many individual members in the church, 
undoubtedly who are good men and true to the covenant 
which they have assumed, but it is evident that the majority 
who elected the trustees have abandoned the service and 
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neglected the duties, calculated to promote their spiritual 
welfare, and which are recognized as necessary, by im- 
memorial usage. A majority of the church have no right to 
break down every barrier and neglect every duty, and 
thereby force a minority to abandon their legitimate rights 
in the church edifice and other property. If they change 
their religious opinions and abandon the usual ordinances, so 
that the minority cannot enjoy the religious privileges which 
they had been accustomed to in the church, they should 
have the grace to leave the temple dedicated to the service 
of God, that those who remain may worship in peace as well 
as in spirit and in truth. 

The majority claim that they are an independent church, 
and that there is no power above them except divine au- 
thority, and that they have full powers to manage their own 
affairs, and that each church is authorized to make its own 
laws. This is very sound doctrine if they do not encroach 
on the rights of others or violate the great principles of 
religious liberty, so that their practices shall not be incon- 
sistent with the peace and good morals of this Kingdom and 
promotive of licentiousness. But they cannot in this mode 
obtain possession of property in derogation of the rights of 
others, and against what may be termed the common laws 
of the Kingdom. 

The protestant churches which were originally formed by 
the missionaries are in some respects peculiar, especially in 
the admission of members by the pastor and deacons. In 
this respect they differ from the congregational churches 
where the admission is by a vote of the whole church. The 
counsel on both sides have elaborated the subject of church 
government as applicable to the church in question, beyond 
the requirement of the case. The church edifice is held by 
trustees under the charter, and these trustees may be re- 
moved and others elected in their places by members of the 
church in regular standing. 
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Can the law then sustain a body of men in the possession 
of property, which is for the benefit and use of the whole 
society, there being no satisfactory evidence that they are 
members of the church in regular standing, and that they 
were elected by those in regular standing? 

Churches have been established here long enough to make 
a custom; and when the charter provides that the trustees 
shall be chosen by the church members in regular standing, 
the Court are bound to regard only the choice which is made 
in conformity to the admitted usage of the churches of the 
same denomination. And when the church of Waimea 
ceased to admit members by covenant, and neglected accord- 
ing to usage to celebrate the Christian ordinances, and to 
perform the usual ecclesiastical purposes, then there was a 
willful neglect of duty. It is in evidence that they ceased 
for some three years prior to the election of trustees, as 
alleged, to be associated for the celebration of the Christian 
ordinances, in the usual church form and order. 

The Ecclesiastical Association of Kauai had the right to 
inquire into the character of its members, and according to 
the doctrine sustained by the Congregational churches, if 
certain charges are proved, such as an essential change of 
doctrine, willful neglect of duty, an immoral or criminal 
conduct, it would result in dismissal in office. Mr. Rowell 
had subscribed to its rules and regulations, and as long as he 
continued a member, was amenable to them. I do not 
regard, however, their decision as conclusive: it is subject to 
be defeated in the courts. In the case of Stebbins vs. Jen- 
nings, [10 Pick., 172,] the Court say: “It may be admitted 
that individuals may bind themselves by express engage- 
ment with each other for spiritual aid and mutual edification, 
and some obligations, binding in conscience, may arise there- 
from.” In this case there were obligations, and it was 
clearly Mr. Rowells duty to have followed out his first 
purpose of retiring from the exercise of his pastoral relations 
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to the church and society of Waimea. The Court can not 
sustain this relationship so far as it affects the right of posses- 
sion or property in the church edifice. His ministerial life, 
from 1862 to 1865, as given by himself, has wrought a for- 
feiture of this relationship by the total neglect of the 
Christian ordinances, as recognized by the churches of the 
same denomination. This willful neglect on the part of the 
pastor was participated in by the members of the church 
who sustained him, and while he forfeited his office, they 
ceased to be members of the church in regular standing. 
They neglected the duties which, from time immemorial, 
had been regarded as obligatory. When the charter gave 
the power to the members of the church to elect trustees 
from their body, what was its true intent and meaning? It 
was to secure men to manage its property, who illustrated in 
this relationship, as well as in their lives, the religious prin- 
ciples which they professed. By the custom and usages of 
the churches, it is well known what is intended by the 
expression, “a member of a church in regular standing.” 
The charter means when it imposes this responsibility upon 
church members of electing trustees from their number, 
that they have qualifications according to the received 
opinion of Christian churches of the same denomination. 

The Court would not be understood as’ expressing an 
opinion that they would examine particular cases, but when 
the church, by a majority, have abandoned the obligations 
incurred by them, they have forfeited the rights of control 
over the church edifice which the charter gave them. The 
trustees hold the property for the religious society, and the 
charter recognizes no such irregularities and continued 
neglect of duty as have been proved in this case. It has 
been truly said that the Christian church is founded on the 
living corner stone, and is the most venerable monument of 
time and history. This holy and significant form, the Lord’s 
Supper and Baptism, should be honored and sustained. 
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They are the rites which, as some writer has said, “are to 
the Gospel, what marriage and legitimacy are to society, 
true sacraments, to maintain which every Christian should 
lend his enlightened and grateful support, and there cannot 
be a doubt that when any body of men, calling themselves a 
Church of Christ, cease to have faith in these sacred rites it 
cannot long be sustained. They were regarded as impor- 
tant, if not as essential, by the great founder of our religion, 
who said in reference to baptism ‘“‘for thus it becometh us to 
fulfill all righteousness.” And it is not wise, nor in accord- 
ance with those principles of the common law, which have 
reference to what constitutes a church, to disregard them. 

It appears in evidence that defendants also were elected 
trustees by certain persons, who declared that they were 
members of the church in regular standing, but the Court 
are not satisfied that the election was in conformity to law. 
There is no reliable evidence either that the persons voting, 
or those voted for, were members of the church in regular 
standing. It would be unsafe as well as illegal to intrust 
property to persons so irregularly chosen. 

The Court is of opinion that the choice of the trustees as 
alleged by the plaintiffs was not legal, and that the property 
remains under the legal control of the original trustees as 
named in the charter. 

Judgment for defendants. 

Mr. Stanley for plaintiffs. 

Messrs. Judd and Jones for defendants. 

Honolulu, August 7th, 1867. 
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SUPREME COURT—IN BANCO. 


Allen, Ch. J., Davis, J. 


In RE WILE oF KALAUHALA. 


PROBATE OF A WILL is not set aside except by very clear evidence 
of FRAUD. 


LACK OF PROVISION FOR A DAUGHTER is no reason for refusing pro- 
bate of the will. 


ADDITIONAL EVIDENCE on appeal is to be closely scrutinized. 


ADDITIONAL EVIDENCE being admitted on appeal, according to Sec. 
3 of the Act passed 31st December, 1864, entitled “An Act to author- 
ize the trying of issues of fact in matters of Probate and Adminis- 
tration by a Jury,” the Court was of opinion that all such additional 
testimony (tending to throw discredit upon the authenticity of the 
instrument purporting to be a will), based upon the loose and un- 
guarded conversation of the witnesses to the will, and of outside 
parties, should be cautiously watched, and ought not to prevail 
against direct and positive proof that the handwriting of the entire 
instrument and signature was that of the testator, and his compe- 
tency, also, being unquestioned. 


By the Appellate Court, “In the matter of the proof of 
the will of the late Kalauhala, deceased,” delivered by the 
Hon. Justice Davis, on appeal from the decision of Hon. 
Justice Ropertson, at Chambers, sitting as a Court of 
Probate. 

The Court is asked to set aside the writing purporting to 
be the will, on various grounds which may be regarded as 
circumstantial: for example, one, that the party was in such 
feeble health at the time of the alleged execution of the will, 
that it is hardly probable that he could have made the effort 
to have written so long a document, especially at one sitting; 
again, that the attendance of his near relatives, Kaale and 
Kahilahilanui, was so constant, either of one or the other, 
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during the period of his illness, from before, or about the 
time, and for long after the averred making of the instru- 
ment, without any knowledge on their part, or observation 
of the decedent having, at any time, been occupied in the 
preparation of such a writing, that another ingredient is 
added to induce the belief that it was never made; and 
again, that the conversations and declarations to outside par- 
ties of Kaha and Uhane, said to be witnesses of the will, 
{more particularly of Kaha, in one instance before, and in 
others after, the death of Kalauhala), are positive negations 
of the fact of such making by Kalauhala; added to these, the 
attention of the Court is directed to the signature of deceased 
to a certain subscription list, (the only comparative writing 
produced in evidence), to show a dissimilarity with the writ- 
ing and signature offered by the petitioner for probate. 

Let us review, briefly, the character of some of the testi- 
mony. The decedent, himself, has spent his whole life, since 
arriving at manhood, as a native lawyer, in the well-known 
acceptation of that term. He well knew the difference be- 
tween dying intestate and leaving a will; as to how the 
former or latter course would operate in the disposition of 
his property after his death. As regarded his general in- 
telligence, he stood as fairly in his profession as the majority 
of his countrymen who are admitted to practice before the 
courts. Kaha, the witness frequently called, and closely 
cross-examined, as to the leading facts of the execution and 
attestation of the will, is quite an old man, whose only pre- 
tension to any legal lore is that parents are not received as 
witnesses for matters like the present before the courts. 
Kaunamano, one of the principal witnesses relied on to dis- 
credit the testimony of Kaha, in the court below, speaks of 
meeting Kaha, but there said nothing of conversing with 
him about a will or “hooilinas.” It is only in the Appellate 
Court that he testifies to the conversations, and that he had 
them with Kaha on two occasions. The Sunday after the 
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burial of Kalauhala, he was told by Kaha that no will was 
made, confirming as it were what Kaha had told him in the 
third week in December, previous to Kalauhala’s death; yet 
as he was not perhaps examined as to these facts, not a word 
of these conversations passes his lips at the first hearing of 
this case. 

Kaiawahanui, the other witness alleged to have conversed 
with Kaha, in the court below, only speaks to meeting 
Uhane, the other witness to the will, and her reply that Ka- 
lauhala had no heirs. This conversation with Uhane was on 
the day Kalauhala died, but he says nothing of meeting 
Kaha. In this Court, he speaks only of his interview with 
Kaha on the evening of the funeral, and that Kaha said there 
were no heirs, (aole hooilina), and then the conversation 
dropped. 

Kaupaa, wife of Kaunamano, is also relied on as having 
been present when Kaha denied the existence of a will. 
Kapena, called to throw discredit on the testimony of Kaha, 
says that Kaha did admit the making of a will, but that he, 
Kaha, had declined signing as a witness. Kapena was 
requested to attend, as a witness, by Mr. Ii, counsel for the 
widow, to prove a certain conversation had with Kalauhala, 
a long time ago, in regard to the misconduct of the daughter, 
Kawahawela. Kaale, one of the sisters, or cousin of the de- 
ceased, a witness only introduced in this Court, testifies that 
she saw this paper shortly after her brother’s death, but at 
the time, besides the name of Kalauhala that of Uhane’s, 
only, appeared at the bottom of the writing; that Kaha and 
his son-in-law had quarreled, and that Kaha had not visited 
Kalauhala’s house for a long time previous to his death, but 
that Uhane, the wife, was there all the time. 

Kupaa, husband of Kaale, a witness called only in the 
lower court, is supposed to corroborate his wife. Kahele 
showed him the will; he saw Uhane’s name to it, but that 
she, Kahele, snatched the paper away, and he had no oppor- 
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tunity to see whether any other signature was there or not. 

Such is the gist of the testimony placed before us to dis- 
credit the writing in question, as to its authenticity as a will 
of the late Kalauhala, and from which the inference is to be 
drawn that the instrument is surreptitious, and a fraud upon 
the rights of the present appellant in her late father’s estate. 
The position is broadly taken that the paper never was, 
neither could it have been, written by Kalauhala; or if 
written, and his own signature appended, as well as the name 
of Uhane written by him, then, according to the evidence 
that of Kaha’s was placed there some days at least after 
Kalauhala’s death. 

So then the wicked fabrication of the writing, if Kalau- 
hala never wrote the paper at all, left his or her work incom- 
plete in the first instance, and Kahele was sufficiently indis- 
creet as to show the pretended will before it had the requi- 
site number of attestants to make it valid at law; and, on 
the other hand, should we believe the rest of the writing 
genuine, a close imitation in adding the name of Kaha, was 
made by another and a future hand. 

The testimony in favor of the genuineness of this writing 
lies in a narrow compass. Two very respectable witnesses, 
old acquaintances of the deceased, long familiar with his 
handwriting, have most implicitly sworn their belief to this 
writing being that of Kalauhala. It may be that the fraud 
has been so skillfully perpetrated that they are egregiously 
deceived. No other writing, letter, or paper, of any kind, 
save the signatures, seen written by Kanihina, is before us, 
by which we might institute a comparison; and the signa- 
ture in the subscription is not, or would not, perhaps, be 
regarded by adepts as altogether like the writing before us. 
It stands, however, for us, only a single instance, and is con- 
sidered by us of the same style of character, though in a 
smaller hand, as the signature to the alleged will. 

True it is that the Legislature, in their wisdom, have 
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thrown wide the door for an admission of additional testi- 
mony in the Appellate Court, but they have not sought, in 
any way, to trammel the sound legal discretion it becomes 
our duty to exercise, in judging or weighing the value of 
that testimony. In the present case, an important portion of 
the additional testimony comes from witnesses already 
examined in the Court below, who must have known then, 
as well as now, the things they state. True, they may not 
have been led properly to disclose them, but one witness did 
there speak to certain conversations with one of the attesting 
witnesses of the will, upon which he is here silent, and goes 
on to divulge an entirely new portion of evidence, but of the 
same nature; and the other witnesses, who have testified in 
this Court for the first time, especially the two sisters, were 
certainly no strangers to the contestant, and one would 
suppose that such evidence as they have given would have 
been freely offered, or, at least, could have been easily 
attained by this contestant in the lower Court. 

We feel that all such additional testimony should be 
cautiously watched, or else the direst suspicion, from loose 
and unguarded conversations, could be often thrown upon 
the most important acts of closing life. It would be an 
unsafe precedent to set aside such solemn instruments, upon 
the mere replies of an old man like Kaha, to inquiries 
prompted by the simple curiosity of this or that person, 
whom he might happen to meet, unless they were supported 
by proofs of a more substantial character. 

The lack of any provision for the remaining daughter of 
the deceased, (the present contestant), is only another 
instance, perhaps, added to those where natural affection has 
been overborne by the recollection, too unwisely cherished 
by the parent, of an early waywardness on the part of a 
child, which has, perhaps, been long since repented of, and 
followed by a life of contrition. 

But under the view we have taken of this case we are 
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powerless to afford her relief, however much our sense of 
paternal justice or duty might be wounded. 

We are, therefore, of opinion that the paper submitted is 
in the handwriting of Kalauhala, and was made, and 
intended by him, as, and for, his last will and testament, and 
that it has been rightfully admitted to probate in the Court 
below, and that, therefore, the judgment of that Court, in 
so admitting it, should stand affirmed. 


Honolulu, December 26th, 1867. 


SUPREME COURT—IN BANCO. 


Allen, Ch. J., Davis, J. 


F. W. Hutcnison, MINISTER OF THE INTERIOR, vs. JAMES 
Dawson AND JOHN Ritson. 


IN A STATUTE BOND conditioned to sell liquor according to the law, 
and otherwise to forfeit the penalty “upon proof being made to the 
satisfaction of a common magistrate without the intervention of a 
jury,” the judgment of forfeiture must be made by such magistrate 
having ORIGINAL JURISDICTION of all complaints for violation of 
LICENSE LIQUOR LAWS. 

Chief Justice ALLEN delivered the opinion of the Court. 

The Minister of the Interior claims of Jas. Dawson and 
John Ritson, defendants, one thousand dollars, it being the 
penalty forfeited, as he alleges, on a bond executed by them 
to the said Minister, the condition of which is as follows: 
“That whereas the above bounden principal has this day 
applied for a license to vend spirituous liquors in accordance 
with Section 4 of the law enacted on the 23d day of August, 
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1862, and has complied with all the requisitions of said law, 
and has consequently become entitled to a license to vend 
spirituous liquors, in accordance with the statute in such case 
made and provided, for the term of one year from date. 
Now, therefore, if during the continuance of this license the 
said James Dawson shall not contribute to the violation of 
any of the laws of this Kingdom, nor violate any of the con- 
ditions of this license, copy of which is hereto annexed, then 
this obligation shall be void. Otherwise, upon proof being 
made to the satisfaction of a common magistrate, without the 
intervention of a jury, the penalty mentioned in this bond 
shall be forfeited, and the license of the said James Dawson 
this day granted shall be void. 

“Given under our hands and seals the day and year ahove 
written. 


(Signed ) James Dawson, 
Joun Ritson. 
“Signed in the presence of H. A. WIDEMANN.” 


The plaintiff further alleges that on the 8th day of Novem- 
ber last past, proof was made to the satisfaction of John 
Montgomery, Esq., Police Magistrate of Honolulu, that the 
said Dawson, the principal in said bond, had contributed to 
the violation of a law of this Kingdom during the continu- 
ance of his said license, whereby the penalty on said bond 
becomes due and owing. 

The defendants plead to the jurisdiction of the Court, and 
allege for cause that “under the statutes of this Kingdom, 
summary jurisdiction is given to a common magistrate with- 
out the intervention of a jury, and further, that under the 
conditions of the bond the defendants agree to abide by the 
decision of a common magistrate without the intervention of 
a jury.” 

It is contended by the counsel for defendants, that the 
statute has fixed the tribunal before whom this case in the 
first instance must be brought, first on the ground that this 
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is the purport of its terms, and second, that it is in accord- 
ance with the practice which has obtained, since the statute 
of 1846, which contained the same provision in similar lan- 
guage. Third, that when a judicial tribunal assumes juris- 
diction, it is its duty to proceed to judgment, and that its 
action cannot be limited, or its jurisdiction divided. 

The Attorney General joins issue on the points made, and 
contends that if the practice has been as alleged, that it is 
not in accordance with the law, and should be reformed. 
The practice under the law of 1846 was the same as it has 
been under the law of 1862, and all cases for the violation of 
the license law, and for a forfeiture of the bond were brought 
before a magistrate. Had not this been the true intent and 
meaning of the law of 1846, it would doubtless have been 
reformed, since the subject matter has been repeatedly be- 
fore the Legislature, and especially when there was a revision 
of the law in 1862. We have then not only the repeated 
recognition of this practice by the courts, but a virtual ap- 
proval of this construction of the law by the Legislature itself. 

In the case of Rex vs. Gillingham, [2 Haw. Rep., 781,] 
which was a complaint for the sale of spirituous liquors 
without a license, the counsel for respondent contended that 
the Court erred in deciding that the District Justice of Koloa 
had summary jurisdiction to convict, and that it was a 
violation of the Constitution, which declared that the right 
of trial by jury, in all cases in which it has heretofore been 
used in this Kingdom, shall remain inviolable forever. 

By the law of 1846, this class of cases was submitted to a 
magistrate without the intervention of a jury, and the Court 
gave the opinion that it had been the usage to try complaints 
of this character without the intervention of a jury, and 
therefore the District Justice had not erred. 

If there is anything settled by uniform practice in the 
courts, it is that the defendant in this case has a right, by 
the terms of the bond, to the decision of the magistrate. 
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The bond is part and parcel of the law, and both parties 
have their rights under it. 

The language has been regarded as sufficiently explicit, 
for the construction given to it more than twenty years ago 
has obtained to the present moment, but whatever criticism 
may have originally been made upon it, it has received a 
judicial construction which has been practically regarded by 
the Legislature in their action upon the general law from time 
to time, and which it is the duty of the Court to regard. 

The Attorney General contends that this case is analogous 
in principle to that of Woesley vs. Wood and others, 6 Term 
Rep., 710. This was an action of Covenant on a policy of 
insurance. It appeared by the proposals of the company 
that the persons insured shall among other things procure a 
certificate of the minister, church-wardens, or some reputable 
house-holders of the parish, importing that they knew of the 
character of the assured, that they believed that he really 
sustained the loss and without fraud. In this case it was 
held that the procuring such a certificate was a condition 
precedent to the right of the assured to recover, and that it 
was immaterial that the minister and others refused to sign 
the certificate. 

The Attorney General considers it also analogous to a 
stipulation in a compact for building, where it is agreed that 
the question of its fulfillment shall be submitted to an 
architect. 

In the cases referred to, neither the minister of the parish 
nor the architect was invested with judicial authority, and 
had none of the powers or obligations of the judicial office, 
as the magistrate has. They had no authority to pass judg- 
ment on the matters submitted to them, and issue execution 
for the amounts claimed. The one had the powers of a 
referee by agreement of parties; the other had full jurisdic- 
tion of the matter by the general provisions of law, as well 
as by the special terms of the bond. 
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By the law of 1860 jurisdiction was given to the District 
Justices and Police Magistrates to hear and determine, 
subject to appeal, all complaints for violations of the license 
law, without limit in respect to the amount of penalty im- 
posed for such violation. 

The section of the Code containing the bond has as 
much force as any of the other sections; it may be declared 
to be a law which provides the course of proceedings, and 
probably it was originally inserted in the law of 1846, to 
prevent diplomatic interference in cases of this character 
tried before a magistrate without the intervention of a jury. 
Had the party procuring the license not agreed to this 
provision, the right of trial by jury would have been con- 
sidered as sacrificed if it had been denied him. 

If the construction should obtain as contended for by the 
Attorney General, it would present the anomaly of one court, 
with full jurisdiction on the subject matter, finding the facts 
and then subjecting the same for judgment to another, and 
this without the legal authority in the latter to examine into 
the proof. It would be virtually a ministerial duty. 

Suppose, for example, that the bond had provided that 
proof should be made of a violation of some law, to the satis- 
faction of the Supreme Court without the intervention of a 
jury, and in that event, the penalty should be forfeited and 
the license declared void, it would not then be contended 
that the only duty of that Court was to find the fact of the 
violation. It would be clearly their duty to proceed to 
judgment. 

It appears to the Court equally clear that this was the duty 
of the magistrate. The Attorney General contends, further, 
that the bond has not the force of a statute. The Court 
regard it as a material part of the enactment, and that it con- 
fers rights on the parties which the judicial authority must 
regard. Supposing the provision had been made, to the satis- 
faction of a common magistrate with the intervention of a 
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jury, would it be for a moment contended that the only duty 
the magistrate and jury had was to find the fact of a viola- 
tion of law, and to certify the same to some other tribunal? 
And when we take into consideration the enlarged jurisdic- 
tion of the common magistrate upon questions of this char- 
acter, it conforms to the symmetry of our legislation to give 
this construction to the provisions of the bond. 

It has proved a salutary provision. It has made the pro- 
cess more summary, and the costs much less, than a trial 
before the Supreme Court, and both parties have a right, as 
we think, to this opportunity of settling their differences. 
The object of this provision was very clear, and to us it 
seems very judicious to afford the earliest means for an ad- 
judication of the complaint for a violation of the bond, and 
if so found, the license would then be declared void. There 
is a right of appeal, but in cases where the proof is positive, 
this right would doubtless be waived to save expense. The 
plea to the jurisdiction is adjudged good, and the Court 
orders the case dismissed. 

Mr. Attorney General Phillips for plaintiff. 

Mr. Stanley for defendants. 


Honolulu, January 29th, 1868. 
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SUPREME COURT—IN BANCO. 


Allen, Ch. J., Davis, J. 


Josian SPALDING vs. A. J. CARTWRIGHT AND C. C. Harris, 
ASSIGNEES OF J. C. SPALDING. 


A VOLUNTARY ASSIGNMENT for the benefit of creditors gives a creditor 
a right to a dividend, although his claim accrued while the debtor 
was in fact insolvent, but did not mature until after, and the insol- 
veticy was not known to him. 


Justice Davis delivered the opinion of the Court. 


This matter comes before the Court, on an agreed state- 
ment of facts by the attorney for plaintiff and attorney for 
assignees, which is as follows: 

“Josiah C. Spalding, being in business in Honolulu, be- 
came insolvent, and on March 29th, A. D. 1862, executed an 
assignment of his property by an instrument, of which a 
copy is hereto annexed, marked A. Josiah Spalding, father 
of said insolvent, demands against the assignees under said 
assignment, a.rateable proportion of the assets, claiming that 
” at the time the assignment took effect, said J. C. Spalding 
was indebted to him to the amount of twenty-nine thousand 
and seventy-nine 96-100 dollars, ($29,079.96), without inter- 
est. It is agreed that Josiah C. Spalding, if present, would 
swear that the account of Josiah Spalding is correct, but 
would be compelled to admit, upon cross examination, that 
he kept two sets of books, and that the books he exhibited 
did not disclose the true state of his indebtedness to his 
father. But there is no evidence that Josiah Spalding had 
any knowledge of these facts, or even of the insolvency of 
J. C. Spalding, before the execution of the assignment. It 
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is admitted that shortly before the execution of the assign- 
ment, the indebtedness of J. C. Spalding to Josiah Spalding 
had become reduced, all of which will appear from the 
account annexed to the petition filed in this case, which may 
be referred to, but there is no evidence to show that Josiah 
Spalding contemplated the insolvency of Josiah C. Spalding 
at the time of such reduction. 


“It is also agreed that shortly after news of the insolvency 
of Josiah C. Spalding reached Massachusetts, William 
Thwing & Co. commenced an action against J. C. Spalding 
in the Supreme Judicial Court of that Commonwealth, and 
summoned Josiah Spalding as trustee, but the answer of the 
latter having disclosed the assignment already referred to, 
the proceeding was discontinued, and authority was obtained 
from the assignees to file a bill in Equity, in the same Court, 
in the name of said assignees, for discovery and general 
relief, against Josiah Spalding and Josiah C. Spalding. To 
this bill, Josiah Spalding submitted an answer under oath, in 
which he stated his account to be as now presented. The 
books and papers of Josiah Spalding were examined under 
direction of a Master in Chancery, after which the bill was 
dismissed, with costs, for Josiah Spalding. J. C. Spalding 
was not within reach of the process of the Court, and never 
appeared nor made any answer. 


“Tf, upon these facts, the Court shall be of opinion that 
Josiah Spalding is entitled to a dividend upon the estate of 
J. C. Spalding upon the amount of his claim, judgment shall 
be rendered for the amount of such dividend, which shall be 
computed to be a sum equivalent to 14 per cent. upon the 
amount of J. C. Spalding’s indebtedness, with interest upon 
the same, (which amounts to $1,057.57), till the date of such 
judgment, subject to a deduction for expenses of the as- 
signees, not to exceed 5 per cent. on $4,071.06: this judg- 
ment not to prejudice the rights of Josiah Spalding to further 


HAWAIIAN REPORTS, 1868. 77 


Josiah Spalding v. A. J. Cartwright and C. C. Harris, Assignees, &c. 


dividends on the same amount of indebtedness. Otherwise, 
the plaintiff shall become nonsuit. 
“R. H. STANLEY, 
“Attorney for Assignees. 
“JOSIAH SPALDING, 
“By Stephen H. Phillips, his attorney.” 


It appears, then, from the above statement, and the account 
filed, that Josiah C. Spalding, being in business in Honolulu, 
became insolvent, and on the 29th of March, 1862, executed 
an assignment of his property to the defendants, for the ben- 
efit of his creditors. By the account current of the plaintiff, 
the balance due on September Ist, 1862, was $29,079.96; but 
at the time of the assignment, in March, a much larger 
amount was due plaintiff, which appears to be reduced by 
credits subsequent to the above date, that is, the date of the 
assignment. This feature of the case has somewhat embar- 
rassed the Court in their decision, but the counsel for the 
parties have agreed to submit a further statement to the 
effect that these were remittances of merchandise made ante- 
rior to the assignment, and that they appear only in the 
plaintiff’s account at the time they were received or realized 
by him. 

A portion of the argument has proceeded on the supposi- 
tion that these remittances were rightful preferences made in 
the course of regular business by the assignor thereby, before 
the period of his insolvency. 

We have not regarded the transaction strictly in that light, 
for it would seem from the accounts and the submission, that 
the dealings were in the ordinary course of business between 
merchants. We do not understand them as property set 
specifically apart for fhe benefit of a particular creditor other 
‘than the usual returns made by one merchant to another. 
Irrespective of some of the provisions of the Bankrupt Law, 
and perhaps in some cases where the act done might be sup- 
posed to be in conflict with them, which will be hereafter 
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noticed, the assignor, while he has his property under his 
own control, and by our law has committed no act of bank- 
ruptcy, has a right to pay which creditor he pleases, and the 
principle laid down in the elaborate case of Grover and others, 
appellants, and Wakeman, respondent, decided in the Court 
of Errors of New York, on appeal from the decision of the 
Chancellor—l1 Wendell, p. 189—is that a debtor in failing 
circumstances may prefer one creditor or set of creditors by 
assigning his property for their benefit in exclusion of his 
other creditors, provided that he devote the whole of the 
property assigned to the payment of his just debts; that the 
assignment be absolute and unconditional; that it contain no 
reservation or condition for his benefit; and does not extort 
from the fears or apprehensions of his creditors an absolute 
discharge as a consideration for a partial dividend. 

As is said in that case, the true reason why this right of 
preference has been allowed to the debtor is, that whilst the 
property is in his hands, unshackled of legal liens and en- 
cumbrances, his power over it is absolute; and as he can 
dispose of it by sale to any person, so he may dispose of it 
by way of satisfaction to any creditor, and it is only by a 
bankrupt law like that of England and of this Kingdom, that 
this control of a debtor over his own property can be 
arrested, except in cases provided against by the statute of 
frauds. A similar principle is acknowledged in the cases 
cited by the Attorney General, Brooks vs. Malbury, 
Holcombe’s leading cases, p. 390, and Brashear vs. West and 
others, ib. p. 402. 

We have alluded to these cases because reference was 
made in the argument to the principles which they assert, 
regarding the right of the debtor to dispose of his property 
to favored creditors after having become insolvent, or, in the. 
phraseology of our Statute, after having committed acts of 
bankruptcy, and the weight of authority has favored this 
partial disposition by the debtor, although distinguished 
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jurists have been of a contrary opinion. But it is clear that 
such partial dispositions of property could not be sanctioned 
by the Courts where bankrupt laws exist as they do in this 
Kingdom; for as remarked by this Court in another case, 
the policy of the bankrupt law is equality among creditors; 
and in order to preserve that equality, the bankrupt’s estate, 
as soon as an act of bankruptcy is committed, becomes a 
common fund for the payment of his debts, and he loses the 
character and power of a proprietory over it. 

Section 978 of our Civil Code, which is as follows: “The 
bankrupt shall be divested of all his title and interest in his 
property from the day of his failure, (except the necessary 
clothing of himself and family, and such other necessaries, 
not to exceed the value of three hundred dollars, as the 
Justice may designate) and every assignment, conveyance or 
transfer of his property by him, after he shall have become in- 
solvent or committed an act of bankruptcy, except upon a good 
consideration to a bona fide purchaser having no notice of 
such insolvency or bankruptcy, shall be void, and the pro- 
perty so transferred may be recovered and disposed of by 
the assignees for the benefit of the creditors,” has been 
adjudicated upon by this Court, first in Fallon vs. Robinson 
and Walker—2 Haw. Rep., p. 227. It was there held that 
where a person has committed acts of bankruptcy more than 
ten days previous to being declared a bankrupt, that any 
transfer of property then made except upon a good consid- 
eration to a bona fide purchaser having no notice of such 
insolvency or failure, is void by the statute, and the property 
must pass to assignees for the benefit of all the creditors. 
The holding of the Court was in strict conformity to the 
wording of the statute. The judgment of that case how- 
ever, turned upon the validity of a mortgage of personal 
property by the insolvent to a creditor, which he was 
allowed to retain possession of, and the insolvency of the 
party was known to the mortgagee. 
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There is no such feature as that in this case. Everything 
that was done, as before remarked, was in the regular course 
of trade. The plaintiff was in a distant country, and it does 
not appear by the statement of facts that he did or could 
have had notice of the failing circumstances of his corres- 
pondent; and moreover, we believe it would be a rule of 
undue severity, where merchants are dealing with each other 
between distant points, to hold that a party had committed 
an act of bankruptcy every time a balance might occur from 
either the one or the other, which remained unsatisfied for 
the short period prescribed by the Statute. 

But the statute prescribes also that the demand shall 
have matured and been presented for payment. Under the 
submission there is no evidence that any demand against J. 
C. Spalding had been presented for payment after maturity, 
and been refused, for ten days or more previous to the as- 
signment. In short, he is not charged with the commission 
of any act of bankruptcy such as is contemplated by the 
statute, and which objection was made and proved in the 
cases which we have recently decided under the bankrupt 
law, because it is now agreed that the remittances were an- 
terior to the assignment, when acts of bankruptcy should be 
shown. 

The other case decided in this Court is that of A. S. Cleg- 
horn vs. J. W. Austin and T. C. Heuck, assignees of John 
Ross. Like the former case, it turned upon the validity of a 
mortgage. It was manifest that the plaintiff’s agent at the 
time of obtaining the security was intimately acquainted 
with the condition of the affairs of Ross; that he had long 
been owing large sums to other creditors, and had often been 
pressed by them for payment, which he had been unable to 
make. 

The ingredients of these cases do not enter into this. We 
do not therefore regard the present case as coming within 
the rule upon which the foregoing cases have been decided 
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in this Court. The facts submitted do not place it within 
the requisitions of the statute as exhibiting any fraud on the 
part of the plaintiff. Instead of that, he was undoubtedly 
deceived by the flattering accounts he received. There is no 
law of the Kingdom forbidding these voluntary assignments ; 
they are executed almost, we might say, daily. The credit- 
ors may accede to them or not, as they please. It is evident 
that they do not have the binding force of the process in 
bankruptcy; but so long as they do not contravene that law, 
and are accepted without objection by those most interested 
—the creditors—it is not for the Court to interfere as to the 
disposition of the property under them without our aid being 
invoked. 

Therefore, as the case stands submitted to us, we are of 
opinion that the plaintiff should be allowed his dividend upon 
the estate of J. C. Spalding for the amount of his claim as 
stipulated in this agreement, the computation to be made 
according to the rate indicated, subject to the deduction 
named for the expenses of the assignees in the amount found 
due. The clerk of the Court will find this amount upon 
examination of the accounts submitted in the case. 


Hon, S. H. Phillips, for plaintiff. 
R. H. Stanley, Esq., for defendants. 
Honolulu, February 5th, 1868. 
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SUPREME COURT—IN BANCO. 


Allen, Ch. J., Hartwell and Austin, J. J. 


THE KinG vs. HULU. 


IN AN indictment for burglary under Section 17, Chapter 14 Penal 
Code, it is unnecessary to aver the absence of any person in the 
building or that the burglar was not armed. 

The opinion of the Court was rendered by Mr. Justice 
HARTWELL, ALLEN, Cu. J., and Austin, J., concurring. 

This was a bill of exception to the decision of the Circuit 
Court of the Third Judicial District in overruling a motion 
in arrest of judgment for alleged defects in the indictment. 

The defendant was indicted for having at Onouliuli, with 
force and arms, and unlawfully and feloniously broken and 
entered, on the night of July 11, 1868, the office of Robt. C. 
Janion and Wm. L. Green, with intent unlawfully and 
feloniously to steal, and for then and there stealing certain 
books of account to the value of $15 or thereabouts. It is 
claimed that under our statutes there is no common law 
offence of burglary, that this indictment was intended to be 
laid under the 16th and 17th Sections of Chapter 14 of the 
Penal Code, but does not contain sufficient averments to 
come under either of these sections, and charges no offence 
known to the law here. The defendant’s counsel insist that 
the sections referred to describe distinct substantive offences; 
that essential ingredients of the offence described in the 16th 
section, and not charged in the indictment are the presence 
in the office of another person lawfully there, and the 
offender being armed with a dangerous weapon, at the time 
of the entry. In the argument it was not insisted by the 
Attorney General, nor do the Court consider that the offence 
was, or was intended to be charged under this section. 
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But the defence further claims that material ingredients of 
the offence described in the 17th section, and not charged in 
the indictment, are the absence of another person lawfully in 
the building, and the offender not being armed at the time 
of the entry. 

We do not regard these sections as setting forth two 
separate and distinct offences, but only one, the substantial 
elements of which are, breaking and entering at night any of 
the buildings specified, with intent to commit felony therein. 
The 16th section enumerates certain aggravated circum- 
stances attending this offence, which the 17th section enum- 
erates as not attending the same offence. The words of 
the 17th section refer directly to those preceding, and can 
only be read and understood in connection therewith, to 
explain the words, “such person being within such house,” 
and “such offender being so armed.” The 17th section is in 
the nature of an exceptional or provisional clause, modifying 
the 16th section by providing a lesser punishment for the 
offence when not committed under certain circumstances. 
Attendant circumstances need not be set forth which do 
not form a constituent part of the offence. 

It is not only unnecessary to aver more facts than are 
legally and substantially sufficient to make out the offence, 
but too great minuteness and strictness are to be avoided. 
[Rex vs. Airley, 2 East 34.] Less minuteness is required 
in charging mere matter of aggravation or inducement, 
[Bacon’s Abr. title indictment] still less in matter of mitiga- 
tion. We know of no authority requiring the government 
to aver or prove that the offender had no dangerous weapon 
when he committed the offence. On the general principle 
that it is unnecessary to deny that which the other side 
would properly affirm in defence, it is well settled that an 
indictment for a statute offence need not negative the pro- 
visors, or show that the defendant is not within the benefit 
of the exceptions in the distinct clauses of the statute. 
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Spierles vs. Parker, 1, 9, R. 141, Commonwealth vs. Hart, 11, 
Cush, 130, State vs. Adams, 6, N. H. 533. 

The Court consider this case as coming within the above 
rule. In cases similar to this, the authorities are conclusive. 
Under the statute 48 Geo. 3, ch. 129, provision was made for 
the offence of stealing from the person “without such force 
or putting in fear as is sufficient to constitute the crime of 
robbery.” In Rex vs. Pearce, Rush & Ryan 174, and in 
Rex vs. Robinson, ib. 321, the Court held that it was neither 
necessary nor proper in an indictment under this statute, to 
negative such force or putting in fear, and that the meaning 
of the statute was, “such force or putting in fear not being 
charged as so done.” 

The Massachusetts cases cited by the Attorney General 
are exactly in point, and the rule by Chief Justice Shaw in 
Devoe vs. Commonwealth, 3 Met. 326, governs this case, 
viz.: “When there are several species of the same general 
crime, with more or fewer circumstances of aggravation, and 
subject to a gradation of punishments, it is not necessary in 
the indictment to negative those circumstances which would 
render it more aggravated.” See also Commonwealth vs. 
Squire, 1 Met. 258, and Larned vs, Commonwealth, 12 Met. 
240. We are satisfied that the non-averments complained of 
worked no injury to the defendant, that the indictment 
charges an offence under the statutes, in terms sufficiently 
clear to enable the Court to determine its nature, and what, 
if any, punishment should be awarded, and to enable defen- 
dant to plead previous conviction in bar of any future pro- 
ceedings on the same grounds. The indictment being held 
to be good under the statute, it is unnecessary to consider its 
force outside of the statute. 

Judgment affirmed. 

Mr. Attorney General Phillips for the Crown, W. C. 
Jones, Esq., for the defendant. 

Honolulu, November 4th, 1868. 
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SUPREME COURT—IN BANCO. 


Allen, Ch. J., Hartwell, J. (Austin, J., had been of counsel 
in the case.) 


Au CuHeEu vs. Wonc Kual. 


IN A suit for MALICIOUS PROSECUTION, a NONSUIT is properly 
ordered, if the plaintiff’s evidence, admitting it to be true, fails to 
show WANT OF PROBABLE CAUSE. 


The opinion of the Court was rendered by Mr. Justice 
HARTWELL, ALLEN, Cu. J., concurring. 

This was a bill of exceptions to a nonsuit ordered by the 
presiding Judge of this Court at the last July term. The 
defendant had procured the arrest, indictment and trial of 
the plaintiff, on a charge of embezzlement. The plaintiff 
introduced in evidence the records of the proceedings before 
the committing magistrate, and at the trial in the last April 
term, also the testimony of J. Montgomery, David Dayton, 
Kailiuli, Pakeokeo, W. C. Parke, R. G. Davis, J. W. Mar- 
tin and W. C. Jones, and closed his case. The Court then, 
on motion of the defendant’s counsel, ordered a nonsuit, on 
the ground that the plaintiff had failed to show want of prob- 
able cause. 

This case presents two questions, viz.: had the presiding 
Judge a right to decide whether there was or was not prob- 
able cause for the prosecution, and, provided he had such 
right, did the facts authorize the judgment given? 

It was never doubted that want of probable cause lies at 
the foundation of this action, and must be affirmatively 
shown by the plaintiff to entitle him to a verdict, and that 
the existence of probable cause is an effectual bar to the 
action. But the plaintiff’s counsel urge that this is a mixed 
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question of law and fact, which should have gone to the jury 
under proper instructions from the Court; that it is for the 
jury alone to say whether there was malice or not, although 
the law may require them to presume malice, from want of 
probable cause; and that as the plaintiff has the burden of 
proving a negative, where the facts lie mainly in the knowl- 
edge of the defendant, slight evidence may suffice to prove 
want of such cause. These positions are sustained by the 
authorities. Johnstone vs. Sutton, 1 T. R., 493. Baldwin 
vs. Weed, 17 Wend., 227. And the authorities further 
establish, that where there are facts in controversy from 
which, if true, the jury might infer want of probable cause, 
and if not true, its existence, it would be error for the Court 
to weigh and pass upon such evidence. Munns vs. Dupont, 
3 Wash., C. C., 31. 

It is equally well settled that where there are no facts in 
controversy material to the issue, the Court should decide 
whether the facts proved do or do not show want of probable 
cause, and may properly order a nonsuit if they do not. 
Davis vs. Hardy, 6 B. & C., 224. Cloon vs. Gerry, 13 Gray, 
201. Masten vs. Deyo, 2 Wend., 429. Kidder & ux vs. 
Parkhurst et al, 3 Allen, 295. Of course the case is still 
stronger if the evidence offered not only fails to show want of 
probable cause, but should prove that such cause did exist. 
In such case, it would be the duty of the Court to instruct 
the jury to find a verdict for the plaintiff on the facts proved, 
whatever they might find as to the disputed but immaterial 
facts. - 

“Probable cause is such a state of facts in the mind of the 
prosecutor as would lead a man of ordinary caution and pru- 
dence to believe, or entertain an honest and strong suspicion, 
that the person arrested is guilty.” Shaw, C. J., in Bacon 
vs. Towne et al., 4 Cush., 239. In Broad vs. Ham, 5 Bing., 
N. C., 722, Tindal, C. J., says: “There must be a reason- 
able cause, such as would operate on the mind of a discreet 
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man; there must also be a probable cause, such as would 
operate on the mind of the party making the charge.” 
Adopting these definitions, we are of opinion that the plain- 
tiff himself has submitted evidence of facts which authorized 
a nonsuit. This is not a suit to be favored by the Courts. 
It is not for the plaintiff to complain, when, upon his own 
showing, he does not come into Court with clean hands. 
The evidence of the plaintiff’s own witnesses is that the de- 
fendant’s legal adviser had counselled him that the plaintiff 
had acted dishonorably, and had told the plaintiff that he 
ought to pay what he owed the defendant. 

The facts are admitted, or are not controverted, that the 
defendant’s firm, Chulan Bros., sold the plaintiff goods at 
cost, on an agreement that they should have ten per cent. 
above on sales, and that he should buy only of them; that 
they sent their agent, Ah Kim, to Hanapepe, where the 
plaintiff kept his store, and that Ah Kim, pursuant to their 
instructions, took an account of stock and cash on hand; that 
the plaintiff first complained to the local magistrate at Wai- 
mea that Ah Kim was trespassing on his property, but upon 
the day fixed for the hearing, as the magistrate testifies, had 
come to an understanding with Ah Kim, transferring the 
store and contents to him; that this agreement was written 
by the magistrate, and signed by the plaintiff and Ah Kim, 
March 11th; that Ah Kim gave the plaintiff a letter to 
Chulan Bros., dated March 3d, informing them that he had 
counted the goods and cash, and paid to the plaintiff $86.37 
to deliver, together with the letter and a book containing the 
inventory of stock, to the defendant; that the book and 
letter were delivered by the plaintiff to the defendant at Ho- 
nolulu, and in reply to the defendant’s demand for the 
money, the plaintiff put him off from time to time, admitting 
that he had the money, and saying at one time that he had 
forgotten it, and finally, on going with the defendant to 
Judge Austin, claiming part of the money as due him on set 
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off, still admitting, however, that the rest of the money be- 
longed to the defendant; that the plaintiff finally left for 
Kauai without paying the money, or any part of it, or at- 
tempting to account for it, and that on the plaintiff’s return 
to Honolulu the defendant made a complaint before Judge 
Montgomery, who testified, as the plaintiff’s own witness, 
that he gave the matter two days’ consideration, and then 
ordered the plaintiff to be committed for trial; nor does it 
appear that the plaintiff has ever paid this money, or at- 
tempted a settlement. Looking at these facts, this Court 
cannot say that there was an absence of such probable and 
reasonable cause as might lead the defendant, or “any man 
of ordinary caution and prudence, to entertain an honest and 
strong suspicion” of the plaintiff's guilt of the charge pre- 
ferred against him. On the contrary, we are of opinion that 
these facts show an actual presence of such cause, and that a 
nonsuit was properly ordered. Judgment affirmed. 


Messrs. Jones and Thompson for plaintiff. 
Messrs. Judd and Stanley for defendant. 


Honolulu, November 11th, 1868. 
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Tuomas F. Martin vs. E>pwarp H. Boyp. 


A NEW TRIAL will not be granted for WANT oF EVIDENCE if there 
is evidence to sustain the vERprcT, “unless it is apparent that the 
jury have misunderstood or totally disregarded the instructions of 
the Court, or have neglected properly to consider the facts and have 
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overlooked prominent and essential points in the evidence so that 

substantial justice has not been done.” 

Motion to set aside verdict and grant a new trial. 

Mr. Justice Austin delivered the opinion of the Court, 
ALLEN, Ch. J., and HARTWELL, J., concurring. 

This is an action brought by the plaintiff against the 
defendant, for damages on account of an alleged assault and 
battery, committed by the defendant against the plaintiff, on 
the 4th day of July last. The jury rendered a verdict for 
the defendant, and the plaintiff now asks the Court to set 
aside the verdict and to grant a new trial, on the ground that 
the verdict of the jury was against the law and the evidence. 

It is a well recognized principle that a new trial should not 
be granted, unless the verdict of the jury is clearly and 
manifestly against the instructions of the Court, and con- 
trary to the weight of evidence; and the authority of the 
Court to grant a new trial ought to be exercised with great 
caution and discretion. 

In the case before us, the testimony of two of the witnesses 
clearly shows that an assault and battery was committed by 
the defendant upon the plaintiff, and no testimony was 
offered by the defendant to contradict the evidence of these 
two witnesses. In fact, from the testimony of the only wit- 
ness of the defendant, a clear and decided case of assault and 
battery was established. 

The defendant endeavored to show that the words spoken 
by the plaintiff at the defendant’s house were of a nature to 
provoke the defendant, but this was not clearly established 
by the evidence. Words spoken are by no means a justifica- 
tion for an assault and battery, although they may be con- 
sidered by the jury as a mitigating circumstance in the 
assessment of damages. Such were the full and clear in- 
structions of the Court to the jury. 

The Court will not set aside a verdict as against the 
evidence because it might, upon an examination of the 
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evidence, have arrived at a different result from that found 
by the jury; but where it is apparent that the jury have 
misunderstood or totally disregarded the instructions of the 
Court, or have neglected properly to consider the facts, and 
have overlooked prominent and essential points in the evi- 
dence, so that substantial justice has not been done, the 
verdict will be set aside. Wendall vs. Safford, 12 N. H. 
171. Thomas vs. Hatch, 3 Sumner, 170. 

It is sufficient to support the present motion that the 
weight of the evidence and the instructions of the Judge 
who presided at the trial were not in accordance with, and 
were opposed to the verdict. 

The verdict must be set aside and a new trial granted. 

Messrs. Jones and Thompson for plaintiff. 

Messrs. Judd and Stanley for defendant. 

Honolulu, November 18th, 1868. 
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SPECIAL TERM—MARCH 11, 1869. 


Allen, Ch. J., Hartwell and Austin, J. J. 


Rex vs. Tin Au CHIN, CHEoNG Kam Ford, Lavon, AND 
AGNEE. 


IN AN INDICTMENT for MURDER, a count is good charging death by 
act of the defendants “by means, acts, and agencies unknown.” 


Persons jointly indicted are not entitled to SEPARATE TRIAL. 


Only the Court can POSTPONE TRIAL on an indictment for good 
reasons. 
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The denial of a MOTION to CHANGE VENUE is not matter of exception. 


If death result by the act of one of several who went with COMMON 
purpose to commit robbery or burglary, the others are jointly 
liable at least of manslaughter. 

A juror’s remark just before the court charged the jury, “the pris- 
oners’ counsel might make their wills now,” is not cause for 
setting ASIDE VERDICT, 


There must be EVIDENCE tending to connect the prisoners with the 
commission of the offence or the vERDICT will be set aside. 


The bill of exceptions sets forth that at the June Term, 
1868, of the Circuit Court for the Second Judicial Circuit, 
held at Lahaina, Island of Maui, and one of the Hawaiian 
Islands, an indictment, wherein the defendants were jointly 
charged with the murder of one Kaaueaina, at Hamakua- 
poko, on said Island of Maui, on the 13th day of January, 
1868, consisting of three counts, respectively describing the 
offense as committed with an iron bar, by burning and 
suffocation, and by acts, means and agencies to the Attorney 
General not known, was duly presented and found. At the 
December Term, 1868, of said Circuit Court at Lahaina, the 
defendants, at their arraignment, pleaded a special plea in 
bar, to the effect that the failure to prosecute upon said 
indictment at the term next ensuing after the commitment 
of the defendants for trial, and the failure to proceed with 
the trial at the term at which said indictment had been 
presented, operated as an acquittal of the defendants under 
the statutes. The Court overruled this plea. 

Defendants’ counsel thereupon moved for adjournment 
until the next day, to prepare affidavits to sustain a motion 
for change of venue, alleging that they could present affi- 
davits that nearly all of those persons competent to serve as 
jurors on said Island of Maui were interested in plantations 
upon which persons of the race to which defendants 
belonged, served as laborers, and that, in their opinion, those 
who belonged to said race merited severe treatment and 
discipline, and were unworthy of the same legal protection 
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with others; that the said murder had greatly excited the 
public mind on said Island} and that Oahu, to which it was 
proposed to change the venue, was free from all these objec- 
tions. The Court denied this motion. The defendants’ 
counsel then moved for a separate trial for each defendant, 
which motion was denied. 

A plea of not guilty was then entered. Thereupon the 
Court proceeded to impanel a jury, compelling the defen- 
dants to challenge each juror as he appeared, the govern- 
ment having first exercised its right of challenge, to which 
course the defendants’ counsel took exception. The Court 
overruled the challenge for cause of S. E. Bishop and 
Raymond, after they had admitted on the voir dire that they 
had formed and expressed opinions regarding the guilt or 
innocence of the defendants, which it would require evidence 
to remove; the said jurors, however, stated that they were 
not conscious of any bias from such opinion which would 
operate against an impartial verdict on the evidence. 

When the panel wanted one of being full, and ten per- 
emptory challenges had been made in the defendants’ behalf, 
without any express statement whether the same were made 
for them jointly or for either of them severally, their counsel 
sought to make a peremptory challenge in behalf of Ah 
Chin, and claimed that the defendants were entitled each to 
ten peremptory challenges; but the Court ruled that all the 
prisoners had exercised their full right of challenge. 

Dr. Kittredge, the medical expert, testified as to the cause 
of the death as follows: “I think it certain that the fire 
would have caused his death. The injuries from the fire 
were sufficient to cause his death, sooner or later. The 
injuries from the blows may have been the chief cause of his 
death. The influence of the two combined was undoubtedly 
the cause. It was my impression that the action of fire was 
the cause. I could not tell whether he died of blows or 
contused wounds. I should say he died of a combination 
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of both. The blows may have caused the death. I don’t 
know if the burns caused the death.” The declarations of 
the deceased only mentioned the defendant Agnee and three 
other Chinamen (as concerned in the assault on him,) which 
three he could not name, or in any way describe. 

Only the defendants Agnee and Ah Chin made confes- 
sions, and the defendants Kam Ford and Lauon were not 
present when the confessions were made. 

The only evidence against Cheong Kam Ford and Lauon 
is that of the witness Gandell, who testified that on Monday 
morning he “went to the Chinese house to order the China- 
men to go to work; saw Lauon there eating his breakfast; 
going to the cook-house he saw me, and I saw defendant 
Lauon had a mark on his face, and that he pulled his hat 
over his face to hide it. I went along by him to the Chinese 
house, and there saw Kam Ford standing at the door with ‘a 
cup of rice in his hand. Cheong Kam Ford looked pale, 
and his trowsers were wet from above his knees down. I 
asked him why he did not get his breakfast when the rest 
did, and he replied that he had just got in. They worked 
along slowly in the field, and kept behind the rest of the 
gang. It is wet between the two estates—there was a vege- 
table garden near the house;” and that of witnesses Goodale 
and Kapihe, the former manager of the plantation to which 
the defendants were attached as laborers, and the latter not 
shown to have been well acquainted with the plantation or 
familiar with the quarters of the Chinese there; that a silk 
kihei was found in Cheong Kam Ford’s bunk, rolled up in a 
shirt, and a Chinese frock in Lauon’s bunk, with two or 
three stains upon it on the upper part, and a pair of trousers 
which had been washed, and were about as wet as well- 
wrung clothes. 

After a verdict of guilty against all the defendants, a mo- 
tion for a new trial was filed on the grounds alleged in the 


bill, and on the additional grounds that the verdict was con- 
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trary to the law and evidence, and the weight of evidence, 
against the instructions of the Court, and for alleged miscon- 
duct of D. G. Lee, one of the jurors, who was overheard to 
say, before the Court charged the jury, that “Stanley, (one 
of the counsel for defense), might make those men’s wills 
now.” 

The instructions prayed for and given, upon the subjects of 
dying declarations and confessions, upon the necessity of 
proving the corpus delicti by other evidence than the de- 
fendant’s confessions, and of affirmative proof to warrant a 
verdict of guilty on either count in the indictment, also that 
the jury must find that the Attorney General had no knowl- 
edge of the “acts, means and agencies” which caused the 
death, or must acquit in the third count of the indictment, 
are set out; also the further instruction, that the jury “must 
ffhd that Kaaueaina came to his death either by a blow from 
a bar of iron, or some similar weapon, or by burning and 
suffocation, or by some mysterious acts, means and agencies 
not to the Attorney General known, and they can find that 
he came to his death by the joint effects of a blow from a 
bar of iron or a similar instrument, and burning and suffoca- 
tion, under the last count of the indictment,” to which the 
defendants’ counsel excepted. The Court also charged the 
jury, “that if any of the defendants were found to have been 
present, neither trying to prevent, nor afterwards giving 
prompt information of the crimes, they would decide from all 
the evidence whether they were present “aiding and abet- 
ting, inciting or instigating,’ or innocently; that if all went 
to the house of the deceased with a common intent to com- 
mit a robbery or burglary, and death resulted from the act 
of one, unauthorized by the others, the law makes all equally 
guilty; if they went intending to do any unlawful act, and to 
overcome all opposition, and death resulted without any pre- 
vious intention, they must be considered guilty, at least, of 
manslaughter. But if the jury believed that any of the de- 
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fendants went without knowledge of or assent to any unlaw- 
ful act to be done, but for other purposes, and did not 
participate in such act, then in so doing they were not 
guilty.” 

Attorney General for the Crown. 

Henry Thompson, (Leo Wolf and R. H. Stanley with him,) 
for defendants. 

The opinion of the Court was delivered by Mr. Justice 
HARTWELL. 

The first point is whether the indictment is good in its 
third count, which avers, with customary form, that “by 
some acts, means, and agencies to the Attorney General not 
known, with force and arms the said Tin Ah Chin, Cheong 
Kam Ford, Lauon and Agnee, upon him the said Kaaueaina, 
did then and there inflict divers severe and mortal wounds, 
of which, etc., the said Kaaueaina, etc., did die.” 

The Constitution, Art. 7, provides that “no person shall be 
held to answer for any crime or offence unless upon indict- 
ment fully and plainly describing such crime or offence.” 

Our laws are silent as to the requisites of a legal indict- 
ment, except that it shall “fully and plainly describe the 
offence.” 

The Court “in all civil matters may apply necessary reme- 
dies to evils that are not specifically contemplated by law.” 
It follows by the principle “expressio unius exclusio alte- 
rius” that in criminal matters the Court do not have the dis- 
cretion given them in civil matters, of applying necessary 
remedies, but must take the law as it is, with such light as 
can be gained from the common law of other countries and 
the civil law,—our practice has leaned in favor of the com- 
mon law of England, where the same does not “conflict with 
the laws and customs of this Kingdom.” The laws of Eng- 
land and the United States have furnished the basis for our 
own laws—the reported cases in which the English language 
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is not used are not brought to our notice, and the genius and 
spirit of the English common law conform more easily to 
our customs than the more artificial code of the civilians. 

By the authorities this count is good. In Commonwealth 
vs. Webster, 5 Cush., 321, Shaw, C. J., held that this kind 
of a count is good whenever the evidence is satisfactory 
that the homicide was committed, but leaves the mode of 
death somewhat doubtful. That case attracted general at- 
tention, and has never been doubted, but has been affirmed 
repeatedly in other courts of eminent authority. People vs. 
Cronin, 35, Cal., 210. In reason and justice, also, this count 
is undoubtedly good, especially as the jury were charged that 
before finding a verdict of guilty upon it, they must find that 
such uncertainty as to the mode did exist. 

The next inquiry is upon the sufficiency of the plea in bar. 
The statutes relied upon in its support are Section 1168, Civil 
Code, amended by Act, 1866, and Section 1178, which read 
as follows: 

Section 1168. In all cases or offences against the laws of 
this Kingdom, triable only by a court of record, the accused 
shall be arraigned and prosecuted by an indictment by a 
legal prosecutor of the Crown, as soon after the commitment 
of the offence of which he is accused as may be expedient; 
it being, however, expressly enacted, that the presentation of 
an indictment against an accused, shall not be deferred be- 
yond the term of the court having jurisdiction over the 
alleged offence, next succeeding the commitment of the ac- 
cused for trial, by a magistrate having jurisdiction therefor. 
And the trial shall then and there be proceeded with, unless 
the same shall be postponed by the court to procure evidence 
on behalf of the prosecution or defence. 

Section 1178. The failure to prosecute upon the indict- 
ment, if found, at the ensuing term of the court, unless the 
venue be changed, or unless the cause be postponed by the 
court, or a failure to sustain the indictment upon the law in- 
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volved, or a verdict of not guilty by the jury, or the succes- 
sive disagreement of two juries impanelled to try the cause, 
shall operate as an acquittal of the accused, and the court 
shall order his discharge from custody, subject, however, to 
the provisions of the next succeeding section, (in cases of 
insanity). 

It is claimed that there was no postponement by the Court 
to procure evidence, and that acquittal must therefore result. 

It was strongly urged by the Attorney General that the 
statutes cited are merely directory and not imperative. But 
cases cited to sustain this view, which relate to civil matters, 
to irregularities due to vis major, or the act of God, or com- 
ing under statutes which do not prescribe the result of non- 
compliance, are not in point. The decisions that new trials 
are not opposed to constitutional or legal provisions that no 
person shall twice be put in jeopardy for the same offence, 
proceed substantially on the ground that only a legal putting 
in jeopardy is intended. 3 Gr. Ev., §37, and cases there 
cited. The rule in Section 13, Civil Code, that every con- 
struction which leads to an absurdity is to be rejected, can 
only apply in doubtful expressions, and besides, what absur- 
dity in going to trial at the same term more than at the sub- 
sequent term? 

It was further argued that before the Act of 1866, the law 
limited the circuit terms to two weeks, in which time, unless 
causes could go over, the criminal docket might not be 
closed, and a failure of justice result. The reply to this is, 
that when the law is clear and explicit, the courts must leave 
the Legislature to “apply the necessary remedies” if the 
law is defective, that the Legislature of 1868 took off this 
limit of the length of the terms, and, finally, that this case 
did not require postponement to prevent failure of justice. 

Taking these sections together, we cannot avoid the con- 
clusion that they are imperative, so far to require the cause 
to be postponed by the court. They give a personal right, 
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under the constitutional principle, that speedy trials shall 
be had. 

The position that “acquittal” here means merely dis- 
charge from custody, not preventing another trial for the 
same offence, is not tenable. It only remains to inquire 
whether the law has been duly complied with. 

The answer to the plea avers that after trial, conviction 
and sentence of defendants upon an indictment for another 
murder, supported by the same evidence, and alleged to 
have been committed at the same time and place, and to be 
a part of the same transaction alleged in this indictment, the 
Attorney General stated that it was not expedient to proceed 
to trial on the present case, but that the same was not aban- 
doned, and that this suggestion received the open approval 
of the Court. 

This answer is so far traversed as to deny’ the averment of 
not abandoning the case, and of open approval by the Court 
of the suggestion made. But even admitting this, although 
the course adopted is very objectionable, on the score of 
informality, and although we cannot admit that a waiver of 
legal rights affects this case, we are convinced that virtually 
and substantially there was a postponement of the cause by 
the Court. As there is no pretence of time being asked 
to procure evidence, we must consider whether other grounds 
suffice. 

The rule that legal grounds must be presumed, unless the 
contrary appears, does not apply here, since the actual 
grounds are set out in the pleadings. 

By the rule of law, enacted in Section 12, Civil Code, laws 
“in pari materia’ are to be construed together. Applying 
this rule with the statute upon implied repeals, Section 21, 
Civil Code, we observe that Section 1168 excepts only the 
case of postponement by the Court for evidence, and Section 
1178 excepts the cases of postponement by the Court, gener- 
ally, change of venue, quashing indictments, verdict of not 
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guilty, and successive disagreement of juries. We can not 
for a moment admit that Section 1168 repeals the power of 
the Court to postpone for change of venue, or in case of the 
overruling of an appeal from a refusal of the Circuit Court 
to quash an indictment. That is, the general statute power 
of the Court to postpone causes is not affected by Section 
1168, which does not attempt to enumerate them all, nor to 
exclude any. Both sections may read as follows: “The 
trial shall then and there be proceeded with, unless the Court 
postpone the cause to procure evidence, or for other reasons.” 
So strong, however, are the statutes in favor of a prompt 
trial, that even the Court should exercise this power only 
“ex necessitate rei,’ and where the accused suffer no injury 
thereby. The case of necessity did not exist here, but the 
postponement worked only in favor of the accused. They 
were in jail, not awaiting trial, but execution. Their sub- 
sequent trial was at a time when public excitement had 
cooled, and the chances in their favor were better. 

We decide, then, (1) that the statute gives the Court a 
general power of postponement; (2) that this power was 
exercised in this case, and (3) that the case warranted its 
exercise. 

We see no objection to the refusal to grant time to prepare 
affidavits for a motion to change the venue. By Section 857, 
Civil Code, it is discretionary with the Court to change the 
venue on satisfactory proof that a fair and impartial trial can 
not otherwise be had. 

The denial of the motion for separate trials was also at 
the discretion of the Court. No statute gives the right of 
separate trial, and no grounds for the motion were offered to 
be shown. 

The statute, as well as the rules of Court, prescribe no 
mode of impaneling the jury. Although the mode adopted 
did not conform to our practice, we see no valid objection to 
it, and it seems to have been according to the course of the 
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English common law.—Roscoe’s Cr. Ev., p. 195, and cases 
there cited. 

It was not denied that each defendant had by statute a 
right to ten peremptory challenges, and the only question is 
whether all had joined in each challenge. The defendants’ 
counsel might easily have secured forty peremptory chal- 
lenges by stating, when they challenged, for which of the four 
defendants they spoke. As they did not, we must assume 
that they spoke for all, otherwise the challenges were of no 
effect. 

The instructions upon confessions, admissions, and dying 
declarations, seem correct enough, and so far as appears, the 
verdict was not contrary thereto. 

As to the certainly very improper language of the juror, 
we do not consider it sufficient cause for setting aside the 
verdict. The irregularity in a juror’s conduct to warrant 
this, “should be of such a nature as to affect the impartiality, 
purity and regularity of the verdict itself.” —Bennett & 
Heard’s Lead. Cr. Cases, Vol. 2, 388. 

The final consideration is upon the sufficiency of evidence 
to sustain the verdict against the prisoners Kam Ford and 
Lauon. In civil as well as criminal cases, the Court will 
disturb a verdict for insufficiency of evidence only in very 
clear and strong cases. Where, however, there is wanting 
any essential link in the chain of evidence, or where there is 
utter want of evidence to establish the corpus delicti, or to lay 
any foundation on which to build up a legal proof, it is no 
usurpation of the province of the jury, but it is a duty bind- 
ing upon the Court to set aside the verdict. 

“Tt is undoubtedly by the theory of our forms of trial, 
the province of the jury to decide ultimately upon questions 
of fact; but it is equally true, that it is within the province, 
and often the duty of the Court, to set aside a verdict, where 
it appears to them to be contrary to the weight of evidence. 
On a first trial, there may be room to believe that the jury 
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have fallen into some error in regard to the law, or in regard 
to the value and force of the evidence, which they them- 
selves would correct upon a careful revision.”—Per Cur. 
Coffin vs. Phoenix Ins. Co., 15 Pick., 294. 

Here we have, in the prisoner Lauon’s case, evidence that 
the morning after the murder, he had “a mark on his face;” 
that he “worked slowly behind the others;” that a Chinese 
frock, with stains upon its upper part, of what nature does 
not appear, was found in his bunk, together with a pair of 
trowsers, “almost as wet as well-wrung clothes.” The evi- 
dence that he “pulled his hat over his face to hide” the 
mark from the overseer, was an inference only of the witness, 
to be rejected as utterly incompetent. 

In the prisoner Kam Ford’s case, the evidence is that he 
“looked pale” on the morning in question; that “his trow- 
sers were wet from his knees down;” that he was late at 
breakfast, and accounted for this by saying that he had 
“just come in;” that he “worked slowly behind the others ;” 
that a silk kihei, the property of Napua, (one of the 
murdered men), was found in his bunk, rolled up in a 
shirt. 

There is nothing to connect these circumstances with any 
participation in the murder, or with any presence at or 
knowledge of the crime. However significant they may 
seem, and however natural it might be that they should fol- 
low guilt, they in no manner or degree prove that guilt. It 
is impossible to say whether the jury connected these facts 
with the confession of the other two prisoners, made in the 
absence of these men, and therefore having no legal effect 
against them, or whether they assumed or inferred guilt. 
In either case, the verdict against Kam Ford and Lauon is 
contrary to law, as not sustained by the evidence, which was 
of an entirely unsatisfactory character to convict them of the 
charges alleged. 

The judgment of the Court, therefore, is, exceptions over- 
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ruled in case of Ah Chin and Agnee; verdict set aside, sen- 
tence vacated, and new trial ordered, in case of Kam Ford 
and Lauon. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1869. 


Allen, Ch. J., Hartwell and Austin, J. J. 


Joun H. Woop vs. Hooxina. 


In a complaint under the Masters AND SERVANTS Law, the mas- 
TER'S BOOKS may go in evidence. 

Waces must be paid during the PENAL SERVICE, and for failure to 
pay them, the contract is broken on the part of the master, and 
his complaint is dismissed. 

The LAPSE OF TIME is no bar to PENAL ENFORCEMENT of a CONTRACT 
OF LABOR. : 

Opinion by ALLEN, Ch. J. 

This is an appeal from the Circuit Judge of Oahu, on a 
complaint for willful desertion of labor. It appears from the 
evidence that the respondent entered into a contract, on the 
17th of October, 1864, to labor for the term of thirteen 
months for the complainant, for wages at nine dollars per 
month, finding himself. It appears that he had deserted 
several times; that at one time, after an absence of about a 
year, he was arrested and penal service imposed, and ordered 
to service. But the case before us, at this time, arises in the 
following manner: The respondent was arrested for deser- 
tion, brought before the police magistrate of Honolulu, and 
judgment was given against him, from.which an appeal was 
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taken to the Circuit Judge, in January, 1868. The judg- 
ment of the Circuit Judge was that the respondent should 
return to labor for the complainant for eight months. The 
respondent returned to service and continued there for more 
than eight months, and deserted. A complaint was made 
that he had not complied with the judgment of the Court, 
because he had, in fact, worked but one hundred and 
fifteen days on the judgment, when he should have worked 
two hundred and eight days. Judgment was given against 
him in the Police Court, on which an appeal was taken to 
the Circuit Judge, and he reversed that judgment, from 
which the complainant appealed to this Court. The books 
of the complainant were offered in evidence, to show the 
time the respondent had actually labored. It appeared that 
the complainant made out a weekly statement of labor per- 
formed by his employees, and that each one had a small 
book in which a weekly statement made of their labor was 
entered, and that the respondent had one of these books. 
Objection was made to the introduction of this evidence, but 
the Court regarded it as of a very satisfactory character, 
from the fact that it was virtually an agreement of the 
amount of labor performed during the week, unless objection 
was made before the Court, and sustained by the oath of the 
respondent, that the account was incorrect—which was not 
done in this case. It appeared by this evidence, that one 
hundred and fifteen days’ labor had been performed from 
January to September, 1868, and that the respondent was 
frequently absent without permission. 

The complainant states in his evidence that he did not 
supply the respondent with food regularly, and did not pay 
him, as he understood that the work for the time adjudged 
by the Court was without pay—still, when he asked him for 
money, or fish, or beef, he always gave him; but it was not 
pretended that these occasional supplies were in full satisfac- 
tion of the terms of the original contract. 
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It is contended by the counsel for the respondent that, al- 
though the service adjudged by the Court to be performed 
on account of desertion was in addition to the term specified 
in the contract, still, neither in terms nor in its spirit, does 
the statute justify the position taken by the complainant that 
he was not under obligation to pay him wages. The wages 
by the contract are nine dollars per month—the employee to 
find himself. If the doctrine contended for by the complain- 
ant is sound, from what source is his daily food to be fur- 
nished? All that can be asked of a party is to fulfill the 
contract, with the damages or penalties which the law im- 
poses. In cases of this character, the law authorizes the 
magistrate to impose additional term of service, but is silent 
on the subject of wages. The clear inference is, therefore, 
that the only penalty intended was the extension of the term 
of service to a deserter who had shown determined disposi- 
tion not to fulfill his contract. A law of this character must 
be construed strictly; therefore it is clear that wages should 
have been paid if the party complied with the judgment of 
the Court, by performing the labor required of him. It is 
due to the complainant to say that he furnished food when 
requested. 

The respondent, during the term of service adjudged by 
the Court, frequently absented himself, in violation of the 
judgment, and the complainant paid him no wages, in con- 
formity to the contract, and we regard it is a case in which 
neither party fulfilled his obligations. It is not clear which 
violated those obligations in the first instance; but it may be 
regarded as a mixed case, where there was continual violation 
by both parties. It being, however, incumbent on the com- 
plainant to make out his case, we are of opinion that he has 
not done so. 

It is proper to remark that the complainant was of opinion 
that the respondent, for the additional term of service im- 
posed by the Court for willful absence, was not entitled to wages. 
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It is further contended that the judgment was illegal be- 
cause the additional term of service imposed extended beyond 
one year next after the end of the original term of service. 

The question which arises in this case is this: When does 
a contract terminate—at the time specified in its terms, or 
on its fulfillment? It is a sound legal proposition that a 
party is not relieved of the responsibilities of his contract 
until it is fulfilled—unless by agreement. 

Contracts of this character are usually made conditioned 
for an advance, and, if this construction of the law should 
obtain, it would be an inducement to make a contract, receive 
the advance, ship as a seaman, as the respondent did, and 
remain abroad till the time has expired, and then come into 
Court and claim an exemption; or, if he preferred not to 
remain at sea so long at one time, he can do as the respond- 
ent did, desert two or three times, and, after short absences, 
the time will have elapsed. He enjoys his advance, and 
complies, as it is contended, with his contract. This could 
not have been the intention of the Legislature—the law never 
aids a man in a dishonest purpose. We regard this view of 
the statute as against a sound legal construction, as well as 
against the authorities. 

Judgment of the Circuit Judge affirmed. 

I fully concur with the final decision of this case, and with 
the rulings of the Court on all the questions it presents, with 
the exception of the construction of Section 1419. With 
deep respect and deference to the opinion of His Honor, the 
Chief Justice, and of my associate, I respectfully dissent 
from the construction given to the words of the statute, fixing 
as a limit for additional service, “one year next after the end 
of the original term of service.” 

It seems clear to me that this limit is to be computed by, 
time alone, computing from the date at which the service, 
by the contract, begins, and that the end of the “original 
term of service” cannot mean the performance of the service, 
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and that penal service beyond this limit of time is not under 
this statute. ALFRED S. HARTWELL, 
Associate Justice. 

Judgment rendered March 29th, 1869, by consent, as of 
the last of the January Term. 

Mr. W. C. Jones, for plaintiff. 

Messrs. F. H. Harris and Kahalewai, for defendant. 

Wood vs. Lauhulu, a similar case to the above, was con- 
cluded by the court to fall under the principles of the above 
judgment. 

W. C. Jones, for plaintiff. 

Messrs. A. F. Judd and Keawehunahala, for defendant. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1869. 


Allen, Ch. J., Austin, J. 


Tue Kine vs. AGNEE, Tin An CHIN, CHEoNG Kam Forp 
AND LAUON. 


MOTION IN ARREST, because defendants after a verdict of murder, at 
a CIRCUIT COURT do not appear by the record to have been asked 
before sentence if they had anything to say why sentence of death 
should not be passed upon them, denied. 

The comMMON LAW and authorities of ENGLAND and the UNITED 
STATES, are not conclusive here unless “their principles are incor- 
porated in our system of law and recognized by the adjudications of 
the Supreme Court.” 


This is a motion filed by Henry Thompson, Esq., one of 
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the counsel for the above named defendants, that the execu- 
tion of the judgment of the Circuit Court, pronounced by the 
Honorable ALFrrep S. HARTWELL, Justice of the Supreme 
Court, presiding Justice of the said Circuit Court, at La- 
haina, Island of Maui, on the 29th day of January, 1869, 
sentencing the above named defendants to the punishment of 
death, may be arrested, for the reason that neither the said 
defendants, nor any of them, nor their counsel, were asked, 
upon their being arraigned for judgment, if they had any- 
thing to say why sentence of death should not be passed 
upon them, in consequence of which the defendants had no. 
opportunity, and did not address the Court previous to the 
passing of sentence. . 

Upon the argument, the record of the Circuit Court was 
produced by the counsel for the defendants, by which it ap- 
pears that a verdict of guilty of murder was entered up at 
34 o'clock p. m., of Wednesday, the 27th day of January; 
that the Attorney General then gave notice that he would 
move for judgment on the prisoners at 4 o'clock p. m. of 
Friday, the 29th of January, and that Mr. Stanley, one of 
their counsel, gave notice that he would file exceptions; that 
the Court sat again on Thursday, the 28th, at 10 o'clock 
a. m., and no business being presented to it, adjourned to the 
next day; that on Friday, the 29th, it opened at 10 o'clock, 
when Mr. Thompson, of counsel for the prisoners, moved the 
: Court for a new trial. On this motion the Court took testi- 
mony, and overruled it. The prisoners’ counsel then filed 
their bill of exceptions, to be allowed or disallowed, as of the 
last day of term; that at 4 o’clock p. m. the prisoners, with 
their counsel, being in Court, the Attorney General moved 
the full sentence of the law be passed upon the prisoners; 
that Tin Ah Chin, Cheong Kam Ford, Agnee and Lauon 
were placed at the bar and sentenced .by the Court, severally, 
to the punishment of death; and that the Court adjourned .to 
the following day. 
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The counsel for the prisoners contend that, before passing 
sentence, it was the duty of the Court, and by the authorities 
of England and some of the United States, made indis- 
pensably necessary, to ask each of the prisoners whether he 
had anything to say why the sentence of death should not be 
pronounced against him, and it is material that it should ap- 
pear on the record to have been done. 

This is a formality which is always observed by the Eng- 
lish courts at the passing of sentence, and the same formality 
has been generally observed by the courts in the United 
States. In the case of Safford vs. The People, 1 Parker’s 
Crim. Reports, 476, the Court say that it must appear by the 
record that the Court demanded of the defendant what he 
had to say why judgment should not be pronounced against 
him. In the case of Grody vs. The State, 11 Ga., 253, the 
Court say that it is proper to ask a party who has been con- 
victed upon a capital charge if he has anything to say why 
sentence of death should not be pronounced against him; but 
in a still later case, the omission of this question was not 
deemed to be fatal, even when the sentence was death— 
Sarah vs. The State, 28th Ga., 576. 

Every country has its peculiar forms of criminal procedure. 
In relation to the limited right of prisoners to be defended 
by counsel according to the ancient law, Chitty says: “It 
seems to be universally agreed that at common law a prisoner 
was not entitled to defend by counsel upon the general issue 
of not guilty on any indictment for treason or felony. This 
rule may appear somewhat strict and severe, as the Crown 
has always the benefit of counsel to marshal its evidence and 
state the case to the jury; but it is in some degree attempted 
to be explained by the maxim that the judge is to be counsel 
for the prisoner; whose duty it is to see that all the proceed- 
ings are regular; to examine witnesses for the defendant; to 
advise him for his benefit; to hear his defense with patience; 
and in general to take care that he is neither irregularly nor 
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unjustly convicted; whereas, when counsel are allowed a 
prisoner, it is their business to see that he lose no advantage; 
and it is then the duty of the judge to be equal and in- 
different between the King and the prisoner. 

“Even upon the general issue, the strictest rule of law 
against defending by counsel has been considerably modified 
by modern practice. For at the present day a prisoner is 
allowed counsel to instruct him what questions to ask, or even 
to ask questions for him, with respect to matters of fact, and 
to cross-examine the witnesses for the Crown, and to examine 
those produced on the part of the defendant, though not to 
address the jury.” 

Bishop, in his Criminal Procedure, Section 1011, says: 
“These rules of the common law have, in England, been 
modified by subsequent legislation and judicial decision, 
until, at the present time, there is believed to be no case in 
which the laws of our mother country compel prisoners to 
defend themselves, and deny them the assistance of counsel. 
In our entire country, it would probably be difficult to find 
any trace of such barbarism on the pages where our jurispru- 
dence is written.” 

It will be seen by the foregoing, that by the common law, 
a prisoner was not entitled to defend by counsel, but it was 
made the duty of the judge, at the time when the cases 
which are relied on as authorities were tried, to examine 
witnesses for the defendant, and in fact to act as his counsel, 
and to see that all the proceedings were regular. 

There were peculiar reasons in England that should make 
the Court pause in passing sentence, and make it a very 
deliberate matter. On this occasion a pardon might be 
pleaded in arrest of judgment, and it would have the same 
advantage if plead at that time as when pleaded upon ar- 
raignment, namely, the saving the attainder, which can only 
be restored by Act of Parliament, when a pardon is not 


pleaded before sentence. Praying the benefit of clergy may 
8 


110 HAWAIIAN REPORTS, 1869. 


The King v. Agnee, Tin Ah Chin, Cheong Kam Ford and Lauon. 


also be ranked among the motions in arrest of judgment, but 
before sentence. 

It will be seen, therefore, that in the English practice there 
were good reasons why this especial notice should be given 
the prisoner, and that he should be asked why sentence of 
death should not be pronounced against him. 

But it may be asked why this practice should obtain in 
New York. This State, when a Colony, adopted the Eng- 
lish practice in her courts, and continued it to a late period, 
with all its expensive complications, and it required great 
effort to so modify it as to make it conform to the general 
simplicity of her laws. Courts and lawyers are tenacious of 
forms, precedents and authorities, and sometimes adhere to 
them when the reason for them has passed away. 

By our practice, the Court have authority to assign coun- 
sel for the defense of prisoners, (as was done in this case), if 
prisoners have not personally retained counsel, who examine 
the witnesses, and make such arguments on the law and the 
evidence as they may deem proper. They have the most 
ample opportunity for defense, and every privilege which 
humane laws can secure, at every stage of the proceedings. 

It appears by the record of the Circuit Court that the ver- 
dict of guilty was received and entered up, at 314 o'clock 
p. m, Wednesday, the 27th of January, whereupon the 
Attorney General gave notice to the Court, and to the coun- 
sel and prisoners—all present in Court—that he should move 
the Court to pass the full sentence of the law upon the pris- 
oners, on Friday afternoon, at 4 o’clock, the 29th of January, 
when the forty-eight hours after verdict, required by our 
statute, should have elapsed; that their counsel then gave 
notice that they should file a bill of exceptions, which in the 
meantime they did prepare and file, and also made a motion 
for a new trial, which the Court heard, argued and over- 
ruled. 

At the time the sentence was pronounced, it appears by 
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the‘record the counsel were present with the prisoners, and 
that the hour of which notice had been given having arrived, 
the Attorney General made the formal motion that the full 
sentence of the law be passed on the prisoners. Whether 
the Judge presiding propounds the formal question or not, it 
is the uniform usage at this stage of the proceedings, to hear 
any remarks by the prisoners or their counsel, as it is upon 
all motions made. 

This Court would be very likely to vacate a judgment if a 
presiding Judge of a Circuit Court had refused to hear a 
prisoner, or his counsel, before sentence, on this motion. 
The counsel do not state in their motion, nor in argument, 
the reasons they would have assigned, had the question been 
put formally by the Court, but they do say that in their view 
they had no right to interfere at that stage of the proceed- 
ings, unless the Court gave opportunity. The Court do 
uniformly give opportunity to one party to reply to a motion 
made by the other. The counsel say that they do not claim 
that the question should be put in formal terms, but should 
be substantially asked. In this case it was made known by 
the motion of the Attorney General that the Court would be 
asked to pass sentence. This was at least an informal way of 
asking the prisoners’ counsel whether they had any objection 
to the sentence being passed upon them. 

It is not pretended that any law of this Kingdom requires 
the formal question to be propounded, but it is claimed as a 
common law right by the authorities cited. It does not ap- 
pear that any statute duty was omitted, or that any right was 
lost. It is not pretended that they had a pardon to present, 
or that attainder would follow under our law if the pardon 
was not presented before sentence, or that they lost the 
benefit of clergy, as was the case in England, as appears by 
the authorities cited. 

It will be seen that the rights of prisoners, in England, 
at the time of the cases to which reference has been made, 
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were not in any degree so well guarded gs by our laws and 
rules of practice, and the Attorney General might with some 
degree of propriety insist that the barbarous usages in the 
trial of persons accused of crime, sustained by these authori- 
ties, should be renewed, if the Court should sustain the posi- 
tion taken by counsel for the prisoners. The question is 
simply this, were the proceedings after verdict in conformity 
to our laws? The record shows fully that they were. We 
do not recognize as conclusive the common law nor the 
authorities of the courts of England or of the United States, 
any farther than the principles which they support may have 
become incorporated in our system of laws, and recognized 
by the adjudication of the Supreme Court. Counsel often 
cite authorities from foreign countries, and virtually claim, 
as in this case, that they have the authority of law here. 
We have great respect for the reasoning of many of these 
authorities but often they are totally inapplicable to our 
customs and usages, and in conflict with our mode of pro- 
cedure, both in civil and criminal cases. 

There are often peculiar reasons why certain modes of 
procedure, which obtain in one country may not obtain in 
another, and which very often are continued when the reason 
has ceased. Take for instance the mode of empanneling a 
jury, it will not be considered conclusive upon this Court to 
recognize the mode of Massachusetts, New York, or England, 
when in some particular way they differ from our own, and 
even from each other. 

This court claims that it is their duty to conform to the 
laws of the Kingdom and in the absence of special enact- 
ments to make such adjudications as are in accordance with 
the principles of an enlightened jurisprudence, without 
special regard whether they conform to English, Massachu- 
setts, or New York authorities, for having these authorities 
we ought to derive aid from each of them. 

There is no country where the rights of the accused are 
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more carefully guarded than here. Able counsel are always 
assigned—if he is unable or neglects to employ counsel him- 
self. Witnesses are summoned by the Government at his 
request and every aid is offered him for defence, and this case 
is a full illustration of the liberality and protection of our 
laws in his behalf. 

We regard the practice of putting the formal question to 
the prisoner before sentence, as proper, but when the prison- 
ers and their counsel are present in Court, as in this case, we 
cannot regard the omission as fatal. 

The law made it the duty of the Court to pass the sentence 
and that sentence was by the law made death. The Court 
could not give consideration, after verdict of guilty, to any 
appeal for mitigation of the sentence, for the law gives no 
discretion to the Court, and as the counsel made no motion in 
arrest of judgment, although present in Court, we regard the 
course of the presiding Judge as free from error. 

The Court take this occasion to express their high appre- 
ciation of the services of the counsel who were assigned to 
defend the prisoners. They have discharged that duty with 
great fidelity and ability, and the Court most fully concur 
with the view taken by their counsel, that it was their duty 
to assert and protect the legal rights of the prisoners in every 
stage of the proceedings against them. Indeed had they 
neglected to do this they would have merited the animadver- 
sion of the Court, as they certainly must have felt the re- 
proaches of conscience. Motion denied. 

The Attorney General for the Crown. 

Messrs. Stanley and Thompson for the prisoners. 

Note.—Mr. Wolf was the first assigned counsel for the 
prisoners, and very ably conducted the defense until ill health 
compelled him to retire. 

Honolulu, April 7th, 1869. 
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Allen, Ch. J., Hartwell and Austin, J. J. 


Tue Kine vs. Jonn Brown. 
In a trial for ARSON, EVIDENCE of THREATS by prisoner, is admis- 
sible. 


It is no objection to a witness’ competency that he has been com- 
mitted for the same offence, but the prisoner is entitled to the 
EVIDENCE OF THE RECORD taken of his own testimony before the 
magistrate who committed the witness. 


Mr. Justice Harrwe t delivered the opinion of the Court 
as follows: 

Defendant was convicted at last April Term of this Court, 
on a charge of maliciously burning the American ship King 
Phillip, in the harbor of Honolulu, on the 18th of March, 
current. The Bill of Exceptions sets forth: 

1. That at the trial of said cause, the prosecution, in order 
to show a motive for committing the offense charged, were 
allowed to introduce evidence of certain threats, which 
defendant made against the second mate of his vessel, two or 
three days before the fire. 

2. That after the Police Justice had testified that one 
Bayles, the principal witness against the defendant, had been 
tried before him, and committed for the identical offense 
charged against defendant, principally on defendant’s testi- 
mony, the evidence of what defendant had testified against 
said Bayles, in his trial for commitment, was not admitted, 
either as part of the res gestoe, or in order to effect the credi- 
bility of the witness Bayles, by showing the relation existing 
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between him and defendant, and the motives which influ- 
enced him to testify in the present case. 

3. That the verdict was contrary to law and evidence, 
unwarranted by the evidence, and contrary to the instruc- 
tions of the Court. 

Exception was also taken upon the sufficiency of Bayles’ 
evidence, unless corroborated by other evidence, to support 
the charge. The evidence of recent threats, by the defen- 
dant, against one of the officers of his vessel, was properly 
admitted, tending to show that the defendant was disaf- 
fected; that he had a motive for desiring an immediate end 
of his voyage; and that he was intending to resort to violent 
modes. True, this is no uncommon occurrence, and may 
have existed with each member of the ship’s company, and 
such evidence should not weigh much, but it certainly tends 
to repel the suggestion of accident or negligence. [Cook 
vs. Moore, 11 Cush., 217; Bottomley vs. U. S., 1 Story, 
143.] There can be no doubt that Bayles was a competent 
witness; our statutes make no provision for the disquali- 
fication of witnesses, except to make the real plaintiff or 
defendant in interest, incompetent. [Civil Code, Section 
1218.) It was argued, but we think without strict legal 
propriety, that Bayles was to be regarded as an accomplice; 
but we know of no rule of law requiring the evidence of an 
accomplice to be corroborated. It is highly proper to 
instruct the jury of the untrustworthy nature of such 
evidence, and to caution them that it is unsafe to base a 
verdict of conviction solely thereon, and that corroborating 
evidence of some point, essential to the issue, should be 
given. Such instruction was given, substantially, and in 
strong terms; and even if it were not, it after all rests in the 
discretion of the Court, as a matter of practice, and a con- 
viction, upon the unsupported evidence of an accomplice, 
can not be set aside on that ground. [Commonwealth vs. 
Bosworth, 22 Pick., 399; Commonwealth ws. Brooks, 9 
Gray, 299; Regina vs. Boyes, 1 El. B. & S., 311.] It was 
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properly left to the jury, whether Bayles’ evidence was 
sufficiently corroborated. 

The case presents no instance in which the jury departed 
from the instruction of the Court, and it must be presumed 
that they did their duty. There is no occasion to distrust 
the verdict, for insufficiency of evidence. The motive, 
opportunity, facilities at hand, expressed intention, the 
failure to give the alarm, when the fire would naturally have 
been observed by the defendant, upon his watch, are in 
evidence. The Court having decided what evidence can 
legally go to the jury, the responsibility of inferring guilt or 
innocence therefrom must, in this case, remain with them. 
There is always doubt of the degree, and of the fact of guilt. 
But the doubt which must decide in the prisoner’s favor, is 
no fanciful or possible contingency. The evidence does not 
so point to accident or to other agency as the cause of the 
fire, as to authorize us to say that the jury disregarded such 
doubt as would, probably, influence reasonable men. 

Concerning the admissibility of the Police Magistrate’s 
evidence, as sought, there is more difficulty. The well- 
established rules of law forbid a party from testifying in his 
own behalf, while no person, whether party or witness, can 
ever be compelled to give evidence to criminate himself, on 
the maxim, Nemo teneter prodere seipsum. The principle is 
as old as the civil and common law, that the evidence of a 
party, in his own favor, is so liable to be influenced by 
personal interest that it can not safely be relied upon, and 
left to the jury. Many of the United States have passed 
statutes admitting this class of evidence, subject to cross- 
examination. No such statute, however, exists here. It was 
strongly urged that defendant’s evidence in a previous case, 
was inadmissible for any purpose, and particularly so, 
because given at an ex-parte, preliminary hearing, with no cross- 
examination, and when not confronted by opposing testimony. 

It was in evidence that Bayles was committed on the 
strength of defendant’s testimony, and the jury were fully 
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instructed as to the extremely suspicious nature of his subse- 
quent testimony. It is probable that the result of allowing 
the Police Magistrate to testify, as he did, that the defen- 
dant’s evidence had great weight with him in ordering 
Bayles’ commitment, was equally favorable to the prisoner, 
with a statement of that evidence, totidem verbis. It can not, 
however, be denied, that at the time, when the defendant 
gave the rejected evidence, he was under no legal disability. 
He testified under an entirely different state of things, and 
diverso intuitu. The familiar cases of evidence of statements 
by husband or wife, previous to marriage, being admitted 
for or against each other, or if insane persons’ declarations, 
made in lucid moments, are in point. The relations between 
the parties were sufficiently shown by the evidence ad- 
mitted; of course, we can not know what the rejected 
evidence would be, but it might present a state of facts 
materially affecting Bayles’ credibility. A long, minute, and 
detailed account of the affair, given by Brown, particular- 
izing facts, events, and conversations, followed in this case by 
a statement from Bayles, precisely tallying with, and fitting 
into, each detail, might give rise to grave suspicions of its 
truth, We are, upon the whole, of opinion that this evi- 
dence can be admitted, to affect Bayles’ credibility, without 
violating the rule of law preventing a party to the record 
from testifying. As the defendant was legally entitled to 
this evidence, and as its effects upon the jury can not be 
surmised by us, we decide that, in conformity with our 
established practice, as well as the legal authorities of the 
country to which these parties belong, a new trial should be 
granted. New trial ordered. 
W. C. Jones, Esq., for the motion. 
The Attorney General, adverse. 


The new trial ordered above was held, and resulted in the 
acquittal of the accused by the jury. 
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Allen, Ch. J., Hartwell and Austin, J. J. 


Tue Kine vs. KAONA. 


CIRCUIT COURTS have not JURISDICTION to grant new trials in CRIM- 
INAL CASES, but they have in CIVIL CAUSES. 

An objection to the jurrspicTIoN must be taken if at all before the 
Circuit Court. 


The SuprEME Court has power to grant NEW TRIALS on exceptions, 
from the CIRCUIT COURTS. 

A verdict will not be ser asipE “because the Court would have 
drawn a different conclusion from that drawn by the jury,” nor 
“in criminal cases particularly, where there was legal evidence 
tending to support the verdict,” on the ground of INSUFFICIENCY 
OF EVIDENCE. 

The opinion of the Court was delivered by HARTWELL, J. 

Bill of exceptions to judgment of Circuit Court of the 
Third Judicial Circuit, denying a motion in arrest of judg- 
ment. The question was raised in the argument of this case, 
upon the jurisdiction of the circuit courts to grant a new 
trial in criminal cases, and upon the form in which excep- 
tions should be brought here from the rulings of the circuit 
court declining to entertain, or denying motions for new trial, 
or in arrest of judgment. 

In this case, the bill avers that the motion overruled was 
in arrest of judgment, whereas the pleadings, which are re- 
ferred to and made part of the bill, show that the motion was 
for a new trial. We do not think that objection can properly 
be made for the first time in the argument, to the Court hav- 
ing entertained jurisdiction of this motion. Each side sub- 
mitted to the pro forma ruling thereon, and cannot be heard 
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upon a question not raised then, or presented by the excep- 
tions. In accordance with the decision in the King vs, Corn- 
well, we regard the course authorized by our statutes and 
practice to be this: The circuit courts may entertain mo- 
tions in arrest of judgment, under Section 1107 of the Civil 
Code, and exceptions to the rulings thereon, certified by the 
presiding Justice, may be brought to the Supreme Court 
in banco, as in cases contemplated in Section 834 of Civil 
Code, et seq., upon rulings by the Supreme Court, when held 
by one Justice. In civil cases, motions for new trial may be 
brought before the circuit courts, and exceptions, in like 
manner, may then be brought here, under Sections 1155 and 
1156 of the Civil Code; but in criminal cases, no power to 
grant new trials being expressly given to the circuit courts, 
the defendant’s exceptions to the rulings, and to all matters 
on which a new trial may properly be granted by this Court, 
under its general supervisory power over the inferior courts 
or otherwise, may come here certified up, as in other cases, 
and such action as law and justice demand will be taken 
thereon. Of course the statute provisions for writs of error, 
mandamus, certiorari and other writs and processes, and for 
appeals exist in cases applicable thereto. 

This course gives parties accused the full benefit of a 
regular and legal trial upon the merits and law, and of the 
opinion of this Court upon the rulings of the Court below, as 
well as upon the question whether the verdict is sustained by 
the evidence. 

The power of this Court to grant new trials for errors not 
of record, such as want or insufficiency of evidence, the 
weight of evidence or the instructions of the Court, may be 
regarded as inherent to its general equity jurisdiction and 
superintending power over lower courts, in furtherance of 
justice. (See remarks of Parker, C. J., in Com. vs. Green, 
17 Mass., 515). 

In this case the Court is asked to set aside the verdict on 
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the ground of insufficiency of evidence. The principles are 
clearly defined and well established, on which our decision 
must be grounded. The Court will not set aside a verdict 
because we should have drawn a different conclusion from 
that drawn by the jury. Where, in criminal cases particu- 
larly, there was legal evidence directly tending to support 
the verdict, or where there was conflicting evidence, there is 
no legal authority for granting a new trial for want of evi- 
dence. (Hilliard’s New Trials, p. 340, and [Shaw, C. J.] 
Whiton vs. Old Colony, 2 Met., 8). 

The bill presents evidence pointing strongly to the conclu- 
sion that the defendant was once insane, and from which the 
jury might, perhaps, have inferred that he was not legally 
responsible, as a free moral agent, for the offence charged. 
They did not so find, and that was exclusively within their 
province. 

It was in evidence that the defendant was the spiritual 
leader of a considerable number of persons, assembled to- 
gether, ostensibly, for religious purposes; that the dead 
body of Sheriff Neville was in their possession, and had been 
refused, at the defendant’s instance, to those who had re- 
quested it; that, in evident expectation of an attempt to 
regain the body, the defendant had exhorted his congrega- 
tion as to the course they should pursue, in case such an 
attempt should be made. The verdict of manslaughter, 
which, ex vi termini, negatives the idea of intention or malice 
aforethought, renders the evidence of previous declarations 
or acts inapplicable to the count charging as accessory before 
the fact. (Arch. Cr. Pr., p. 71). 

But this evidence bears upon the count charging as princi- 
pal, as tending to show a state of things, and a condition of 
the defendant’s mind, from which he would be likely to take 
notice of the commission of this offence, and to interpose and 
discountenance the act, if he did not approve it. There is a 
conflict of evidence as to his position, when Kamai was 
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killed; but whether he was in his own house, as the weight 
of evidence strongly tends to show, or in the lanai, there is 
nothing to negative the probability that he knew all that was 
going on. Under proper instructions to the jury, upon the 
subject of legal presence, knowledge, and willingness to as- 
sist, if needed, in committing the deed, and upon all the evi- 
dence, the jury were warranted in their conclusion of the 
defendant’s guilt. Moreover, the defendant appears to have 
been the moving spirit in the whole affair, and to have had 
both power and opportunity to guide and direct the others. 
His influence over others being large, his responsibility is 
proportionately large. So far from attempting to restrain his 
followers from this unlawful act, he expressly sanctioned it, 
by declaring that it was right that the man was killed. By 
the solemn verdict of the jury, he has been found guilty, to- 
gether with the deluded men who acted under his influence. 
By all the rules of law, as well as upon the merits, this ver- 
dict is affirmed. 

Motion denied, and exceptions overruled. 

A. F. Judd for the defendant. 

Attorney General S. H. Phillips for the Crown. 


Honolulu, August 11th, 1869. 
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THE KING vs. SYLVESTER CULLEN. 


Circuit Judges are not required to allow or refuse bills of exceptions 
to their rulings in Chambers. 

When the statute designates a sufficient mode for correcting errors of 
inferior courts, no other can be pursued. 


The opinion of the Court was delivered by HARTWELL, J. 


This case was brought on appeal before Judge Kamakau, 
Circuit Judge of Oahu, in Chambers, who dismissed the ap- 
peal on the ground that a bond to the Marshal was not given, 
as prescribed in Section 1009, Civil Code, whereupon a bill 
of exceptions to this ruling was brought here, the defendant’s 
counsel claiming that this is the proper mode of bringing up 
the question of law thus raised. 

It may be a convenience to this Court, in many cases, to 
have everything before them in a bill of exceptions, but it is 
not made a part of the duty of Circuit Judges to allow or re- 
fuse bills of exceptions to their rulings in Chambers. It was 
argued that the appeal allowed by the statutes applies to 
cases which have been finally decided, and not to rulings 
like that in question. But by Section 1007, Civil Code, this 
very case is provided for: “Provided, always, that where 
such appeal is taken solely upon exceptions to the decision of 
the Circuit Judge on points of law, the appeal shall be heard 
and determined by the Appellate Court in banco.” The 
same Act restricts the time within which such appeal, 
whether on the law or merits, shall be made, to ten days. 
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This Court can entertain jurisdiction of cases appealed from 
the rulings or decisions of Circuit Judges in Chambers, only 
when this provision as to time is strictly complied with. It 
was not complied with in this case. 

When the statute designates a mode for correcting errors 
in the inferior courts, and that mode is amply sufficient, no 
other can be pursued. 

Jurisdiction declined. 


Attorney General S. H. Phillips for the Crown. 
J. Montgomery, Esq., for appellant. 


SUPREME COURT—IN BANCO. 


_ 


JULY TERM—1869. 


Allen, Ch. J., Hartwell and Austin, J. J. 


Peter MELLIsH AND Mary ANN MELLISH vs. EUGENE BAL 
AND Wm. F. ADAMS. 

In A claim of inheritance resting on ancient adoption, a non-suit was 
properly ordered for want of evidence that the adopted child was 
adopted as heir. 

The plaintiffs claim certain land in Lahaina, now held by 
the defendants under title derived from George Lawrence, 
deceased, and damages for the detention thereof. The 
plaintiffs claim to be children of Becky Mellish, adopted 
daughter of said Lawrence. The following bill of exceptions 
was presented: 

Be it remembered, that on the trial of the above cause, and 
after the jury had been impanneled and sworn, and the 
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plaintiffs had closed their testimony in the cause, the defen- 
dants, by their attorney, filed the following motion: 

“The defendants in the above cause, by their attorney, 
A. F. Judd, move that a non-suit be entered, for the follow- 
ing reasons: 

“No written agreement of adoption of Becky by George 
Lawrence, has been introduced by the plaintiffs, therefore it 
must be an adoption before the statute of 1841, to avail the 
plaintiffs anything; but if the connection of Becky with 
George Lawrence, as an adopted or foster child, before the 
statute of 1841, be fully established, there is no proof or law 
that such was an inheriting relation; i. e., that she, Becky, 
was the heir-at-law of George Lawrence, the deceased intes- 
tate, by virtue of being a ‘keiki hanai,’ or adopted child.” 

Which said motion being heard on argument, was, by the 
Court, sustained, and judgment of non-suit entered; to 
which opinion of the Court the plaintiffs, by their attorneys, 
excepted. The plaintiffs admit that they introduced no 
proof of the law of inheritance before the statute of 1841, 
but contend that the Court was bound, judicially, to know 
the law; that it was a question for the Court and not for the 
jury, and that if the Court was not fully informed, proper 
inquiry should have been instituted; that it was proved that 
the relations between the parties, which formed the alleged 
adoption, existed prior to the statutes of 1841. It was denied 
in argument, by the defendants’ counsel, that the law of 
adoption and inheritance was as plaintiffs contended; where- 
fore, they pray that this, their bill of exceptions, be signed 
by the Court, and certified to the Clerk of the Supreme 
Court, together with all the evidence, papers, and proceed- 
ings in the cause, which is done accordingly. 

The foregoing bill of exceptions is hereby allowed. 

ALFRED S. HARTWELL, 
Ist Associate Justice Supreme Court. 


In CHAMBERS, 
Honolulu, H. I., July 20, 1869. 
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A. F. JUDD FOR DEFENDANTS. 

1—The only point for this Appellate Court is whether the 
Judge presiding at the Nisi-Prius was bound to take judicial 
notice of the legal effect of an adoption of a child based 
upon an ancient Hawaiian usage. 

2—The existence of an ancient Hawaiian usage that 
children adopted before 1841, (the earliest written law), are 
heirs-at-law of their intestate adopting parents, is asserted by 
the counsel for the plaintiffs, as the basis of their claim. 
This usage is denied by the defendants. The Court said 
they could not take notice of such a usage without express 
proof, which the plaintiffs did not offer. 

3—The usage does not become law, until recognized or 
affirmed by a formal decision of the Supreme Court on the 
exact point. 

4—This Court is not bound to take notice of such a usage. 
This government is a civilized form ingrafted upon a 
heathen form. This Court is founded upon statutes adopted 
from civilized countries; the Judges of this Court are intro- 
duced from civilized countries, and so constituted, this Court 
is not bound to take judicial notice of such a usage unless 
satisfied of its real character by testimony of persons familiar 
with the usage. i 

5—In the case of Keelikolani vs. Robinson, [2 Haw. R., 
526, et seq.,] the Court heard testimony in order to determine 
whether a son could inherit real estate from his own father, 
—the most obvious relation of inheritance, and recognized 
all over the world. 

6—If the Court were bound to take notice of this usage, 
without proof, on the assertion of the existence of this usage 
on one side, and a denial of its existence on the other side, 
then by a similar process, the right of “primogeniture” 
might be urged in this Court, or any other absurd custom. 

7—These ancient usages, the government now being civil- 
ized, are nearly allied to “foreign statutes,” which must be 
strictly proven. 

9 
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8—It was urged that this usage had the effect of law, and 
as it was denied by the other side, it became a point for the 
Court to decide, and was properly a ground for non-suit. 

9—This rule is not ascertained, as yet, and, therefore, has 
not the effect of law. 

10—How does the Court know whether this may not be a 
custom peculiar to one Island of this Kingdom? 


W. C. JONES AND H. THOMPSON FOR PLAINTIFFS. 

1—The question is one peculiarly of law, for the Court, 
and not for the jury. 

2—The Court is bound, judicially, to know the law; the 
ancient Hawaiian customs are a part of the common law of 
Hawaii, and should be judicially recognized by the Court; 
and if the Court is not fully satisfied, inquiry should have 
_ been instituted as to what the law was. 

3—The plaintiffs’ counsel, before the motion was deter- 
mined, stated that if the Court was satisfied as regards the 
ancient law, and would not judicially recognize it, they were 
prepared to prove it. 

4—Adopted children inherit as children of the blood 
under the civil law, and, plaintiffs contend, under the Hawai- 
ian law also. 

5—The word heirs includes adopted children as well as 
children of the blood. 

6—*The law of adoption would be worse than a dead letter, 
if adopted children did not inherit. 

7—The very object of adopting children is to substitute 
them in place of issue, or heirs of the blood. 

8—The Supreme Court has decided that there is an 
ancient law of inheritance in this Kingdom. [L. Keeliko- 
lani vs. Robinson, ubi supra; Lord McKenzie’s Roman Law, 
1 Blackstone’s Com., p. —.] 

HARTWELL, J.: If the usages in regard to the force and 
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meaning of adoption prior to 1841, had been uniform, so as 
to establish a custom having the force of law, in all cases of 
adoption, this case would present a different aspect; for 
proof of the unwritten law of the land is never required. 
But no one would claim that every relation of keiki hanai 
carried the inheritance. No evidence was adduced of the 
ancient customs of Hawaii, on which either the Court or 
jury could infer an inheriting relation between Lawrence and 
plaintiffs’ mother. On this ground, on motion, a non-suit 
was ordered. The offer of evidence on the part of the plain- 
tiffs, was too late after they had rested their case, and the 
defendants’ motion had been made and the argument was 
closed. 
Exceptions overruled. 


SUPREME COURT—IN BANCO. 


JULY TERM—1869. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


CHARLES BREWER vs. H. L. CHASE. 


Ir « plaintiff having a full remedy in a lower court brings his action 
in a higher court, his costs will be limited to those recoverable in 
the lower court. 

A statute giving a lower court jurisdiction of matters previously 
within the jurisdiction of the higher court gives concurrent and not 
exclusive jurisdiction. 

The ad damnum laid is the amount which fixes the jurisdiction. 

Except under the landlord and tenant Act, written notice to quit is 
not required before bringing ejectment by the landlord against the 
tenant, but some reasonable prior notice will be required in leases 
voidable at the landlord’s option. 
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If a lease provide that the lessee may continue to occupy for a further 
term of three years at the same rental, the extended lease need not 
have the same other covenants and conditions as the original and 
the option to extend the lease need not be exercised during the 
original term. 

The continued occupancy is from year to year. 

Tenant unless otherwise agreed may always sub-let. 

A condition in a lease against sub-letting is not broken by the joint 
occupancy of one room by a physician as his office, as the lease was 
of land alone, and allowed the tenant to remove such buildings as 
he should need. 

Action to recover a certain lot of land, situated in Ho- 


nolulu. 


At the trial, the plaintiff showed title, by Royal Patent, to 
the land in question; he also put in a lease, reading as 
follows: 

“The said parties of the first part, for themselves, their 
principals, heirs, executors and assigns, upon the conditions 
hereinafter expressed, do hereby lease unto the said party of 
the second part, his heirs and executors, a certain lot of land 
situated on Fort street, (described), which lot, the party of 
the second part, his heirs or executors, are to possess and 
enjoy, without molestation, for the term of two ‘years from 
the first day of October, A. D. 1865; provided, he or his said 
representatives shall comply with the following engagements, 
on his part, viz.: The said party of the second part, his 
heirs or executors, are to pay to the said parties of the first 
part, their heirs, executors, administrators or assigns, a 
yearly rent of three hundred and sixty dollars, in quarterly 
payments, for each and every year during the term of this 
lease; and it is further understood, that at the termination of 
the aforesaid term of two years, from the first day of Octo- 
ber, 1865, it is to be at the option of the said party of the 
second part to continue to occupy the said premises for a fur- 
ther term of three years, at the same rate of rental; pro- 
vided, however, that if at any time at the expiration of the 
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afore-mentioned term of two years, the parties of the first 
part should wish to sell the premises, then this lease is to be 
null and void, and the party of the second part to be allowed 
the privilege of removing all improvements made by him, 
and the parties of the first part agree to give the party of the 
second part two months’ notice of such intention to sell said 
premises. Should the party of the second part at the expira- 
tion of the said term of two years wish to cancel this lease, 
he is to have the privilege of removing all improvements 
made by him. It is furthermore understood, that the party 
of the second part shall not sub-let or transfer any of the 
privileges of this instrument to any other party. 

“And it is further understood by the parties hereto, that 
if any rents be due and unpaid, or if default shall be made in 
any of the covenants herein contained, then it shall be lawful 
for the said parties of the first part or their representatives, 
to re-enter said premises and to remove all persons there- 
from, and the said party of the second part doth covenant to 
pay to the said parties of the first part or their representa- 
tives, the yearly rent as before specified, in quarter-yearly 
payments, and at the expiration of the said term he will quit 
and surrender up the premises hereby demised, in as good 
state and condition as reasonable wear thereof will permit. 
And the said parties of the first part do‘ covenant that the 
said party of the second part, on paying the said rent and 
performing the covenants aforesaid, may peaceably and quietly 
hold and enjoy the said demised premises and privileges.” 

The following evidence was adduced by the plaintiff: 

I. B. Peterson, of the firm of C. Brewer & Co., identifies 
lease and signatures, and describes the land claimed; says 
defendant is now in possession of land. 

“T don’t know, of my own knowledge, of notice to Chase 
to quit. So far as I know, Chase is not now recognized as 
tenant, or we should have collected rent; Mr. Carter and 
John Brewer are C. Brewer’s attorneys.” 

17 
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Cross examined: “Chase has tendered us money within 
the last nine months, probably the amount he considered the 
quarterly rent; it was the same as before paid, ninety dollars, 
the former quarterly rent. He has tendered ninety dollars 
three times since September 30th, 1868; the tenders were 
refused.” 

John D. Brewer, one of the plaintiff’s attorneys testified: 

“T don’t recognize defendant as our tenant, nor does Mr. 
Carter, who is out of the kingdom; we refused rent because 
the terms of the lease were violated.” (The defendant’s 
counsel objected to this evidence, on the ground that the 
complaint did not aver forfeiture of lease, but it was admit- 
ted, de bene). 

Dr. John McGrew: 

“I occupied two rooms as doctor’s office in Chase’s build- 
ing, not exclusively; Chase occupies them with me; his 
customers sit in there, and I have the use of them whenever 
I require them; Chase gives me the right to occupy them 
privately whenever I wish. There is no written agreement 
between us. I went in there about last December, under an 
understanding that I occupy, and receive my patients there. 
Chase was opening a drug store there, and said he could not 
occupy it exclusively; I told him I would give him my busi- 
ness, and I have done so ever since; I pay no rent; my busi- 
ness is of considerable value to a druggist. (Objected to, but 
admitted de benc). I feel bound, in good faith, to have 
drugs put up by Chase when he has them. After I went in, 
Carter talked with me and Chase; Carter was here when the 
action was brought. (Further evidence of this conversation 
objected to, but admitted as before). Carter and Chase had 
some dispute about the right to admit me into the building, 
but I tried to avoid hearing it; there were two conversations 
between them, I suppose with the same result, but I avoided 
hearing.” 

The plaintiff having rested his case, the defendant’s coun- 
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sel moved for judgment of non-suit, on the following grounds: 

“First—Because the action is wrongfully brought in this 
Court, in that it should have been instituted under Chapter 
16, Article XL, of the Civil Code, entitled, ‘of summary 
proceedings to recover possession of lands in certain cases.’ 

“Second—This is an action of ejectment, and notice to 
quit should have been proved. 

“Third—No proof of the violation of the conditions of the 
lease, or of any forfeiture thereof, nor of claim of forfeiture 
is shown, even if it had been pleaded, which it has not been; 
no sub-letting or transfer is shown. 

“Fourth—No damage is shown.” 

The Court, after hearing argument, granted said motion, 
whereupon the plaintiff’s counsel filed a bill of exceptions, to 
the allowing of which, many objections by defendant’s coun- 
sel were filed. The presiding Judge allowed the bill, in so 
far as the same conforms to the pleading and record, includ- 
ing the clerk’s notes of evidence, which were all made part 
of the bill. 

At the Supreme Court in Banco, R. G. Davis and R. H. 
Stanley, Esqs., for defendant, made the following points: 

I. The action is wrongfully brought in this Court. 

The allegation in the plaintiff’s declaration is, that the de- 
fendant “has unjustly and contrary to law and the rights of 
plaintiff, taken into his possession and converted to his occu- 
pation.” The statute, by Sections 939 and 940 contemplates 
this kind of grievance. 

If the lessee has violated any of the conditions of his lease, 
the remedy is in an inferior court, and the jurisdiction of this 
Court is simply appellate, because the statute provides a 
more speedy remedy; Section 1118 of Civil Code contem- 
plating another and more numerous class of cases than those 
arising under differences between landholders and tenants. 

In the latter class, the title of the plaintiff, however defec- 
tive, cannot be disputed by the defendant. In the former, 
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the title of the plaintiff and his right to possession may form, 
as it generally does, the very gist of the issue. 

II, Courts discourage a variety of remedies and do not 
favor forfeitures. 

III. Where action is brought between landlord and tenant, 
claimant must show that the tenancy is determined. How 
have they attempted to show it? By evidence of sub-letting? 
It is not contended, that any sub-letting of the entire prem- 
ises is shown by the testimony; for that is, that the original 
lessee is still in possession, has for several successive quarters 
made tender of the rents to his landlord, which have been 
refused. 

IV. There is no occupation of any exclusive portion of the 
premises, and if any were shown, it still might be a grave 
question, whether that were a sub-letting or transfer under 
the lease. 

V. If it is merely a condition (and not a covenant), where 
is the right of re-entry under the lease? where is the cov- 
enant of forfeiture in the lease, if the condition be held 
violated? And if there be none in the lease, then most cer- 
tainly the special statute bars this action in the Court. This 
Court could not decree upon it. 

VI. There is no proof of any violation of this lease, even if 
it had been pleaded. The evidence introduced, attempting 
to show it, was merely admitted de bene on exception by de- 
fendant, and might be wholly excluded from the considera- 
tion of the Appellate Court. 

VII. If this be an action of ejectment, notice to quit 
should have been proved. 

When the relations of landlord and tenant is once estab- 
lished, notice to quit is necessary, 13 Johns., 106; 1 Zb., 
322; 6 Ib., 46; 3 Ib., 422; 2 vol. Greenleaf’s Ev., Sections 
321 and 325. 

VIII. The plaintiff has shown no damage suffered by him, 
on the contrary he has shown that defendant has been and is 
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ever ready to pay the rents quarterly arising, at the order of 
the plaintiff. No act is shown which could vary the nature 
or value of the property in question. 

IX. Conditions precedent or subsequent relate more espe- 
cially te contracts of a different nature from those between 
landlords and tenants; the only conditions which the Court 
can regard in this latter class of cases, are those plainly 
expressed in the lease itself. 

If there be any condition precedent which the tenant ¢ has 
violated, in order to form the basis of the plaintiff’s action, 
that remains to be shown, and the absence of any was the 
material ground upon which the Court at nisi prius founded 
its judgment of non-suit. 


POINTS FOR THE PLAINTIFF, BY S. H. PHILLIPS, ESQ.: 

Two questions are presented— 

1. Does Section 939 of Civil Code, enlarged by statute 
1864—5, p. 14, give an exclusive, or cumulative remedy? 

2. Does the statute, even if exclusive, apply in this case? 

I—The remedy is cumulative: 

1. The two propositions are in the same statute; if any- 
thing depends upon order, s. 939 precedes s. 1118. 

2. The law does not abhor concurrent remedies. Metcalf 
vs. Kapai; 1 Howard’s S. C. R., 225; Adams vs. Richard- 
son, 43 N. H., 212. 

3. Subsequent statutes do not, by implication, repeal or 
limit previous ones giving jurisdiction. Wood vs. U. States, 
16 Peters S. C., 363; York vs. Chapman, 10 Ad. & E., 209; 
McCarter vs. Orphan Asyl., 9 Con., 306. Even in criminal 
cases. Rex vs. Carlisle, 3 B. & A., 161; Rex vs. Jackson, 
Cowper, 297. 

4. Most especially, if, by implication, the Seinos of a 
Court of general jurisdiction will be ousted. Dwarris on 
Stat., 652; Crisp vs. Bembury, 8 Bing, 374; Beaubieu vs. 
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Brinkenhoff, 2 Scam., 269; Wells vs. Mason, 4 Scam., 84; 
State vs. Abram, 4 Ala., 272; State vs. Coleman, 1 Green, 
98; State vs. Bell, 5 Port., 365. 

5. Courts always incline against exclusive remedies, con- 
sidering the old law, the mischief, the remedy contemplated, 
and the reason thereof. As to the mischief and remedy, see 
Taylor on Landlord and Tenant, s. 713; King vs. Dickman, 
2 Gray, 311. 

6. The remedy contemplated by s. 1118, presumes a con- 
tinuance, not a termination, of the relations of landlord and 
tenant. Rowan vs. Lytle, 11 Wend., 622. In this case it 
had not ceased, the lease not being void, but voidable on the 
breach of condition subsequent—an entry or equivalent 
action being required. Co. Litt., 202 on Jackson & Ells- 
worth, 20 John., 18; Fifty Associates, vs. Howland, 11 Met., 
99; Elliot vs. Strong, 1 Gray, 573; Willard vs. Henry, 2 N. 
H., 120; Stuyvesant vs. Davis, 7 Paige, 527; Taylor, L. & 
T., s. 298. In case of forfeiture, the demandant is in of his 
original estate, not by reverter. Co. Litt., 142 a. 

7. The summary landlord and tenant laws of other coun- 
tries are not considered as limiting the right to bring real 
actions, or actions in the nature thereof. Doe vs. Watt, 1 
Man. & Ry., 694; Dolby vs. Miller, 2 Gray, 135; Stratton 
vs. Lord, 22 Wend., 611; Taylor, Landl. & Ten., s. 713, note. 

JI—The summary process act does not provide a remedy 
adequate to this case: 

1. There is no mode of recovering damages — not by 
action sounding in contract, of which the inconsistency is 
obvious. Taylor, L. & T., 710; Birch vs. Wright, 1 D. & E. 
378, 387. 

2. The old English process of ejectment being fictitious, a 
fiction was invented for the recovery of mesne profits, for 
which there is no equivalent by our statutes. A simple 
remedy being provided by the general statute, giving a real 
remedy, recourse must be had to that alone. 
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ITJ—It is not understood that the question whether a case 
for the forfeiture of the lease has arisen is now to be con- 
sidered, but it is obvious that there has been an under- 
letting. Payment of stated rent is not essential. Hunt vs. 
Comstock, 18 Wend., 667. 

HARTWELL, J.: The statute provides for bills of exceptions 
in “summary” form. [Civ. Code, §836.] When counsel 
agree upon what evidence they deem material, time may be 
saved, but otherwise, all the evidence, and not inferences, on 
material points, should appear. In considering the excep- 
tions, all the law bearing upon the case is to be reviewed, 
and not solely the reasons urged by counsel, or assigned by 
the Court in giving the judgment. [Munro vs. Potter, 34 
Pick., 358. ] 

First, as to the jurisdiction. Section 1118 Civil Code, 
under which this action was brought, reads as follows: “In 
actions to recover at law any specific property, real or per- 
sonal, or any specific share or interest, or right to property, 
real or personal, in kind, as in cases of replevin or ejectment, 
the plaintiff in person, or by attorney, shall file with the 
Clerk of the Court a petition for process, which may be in 
the following form:’” (form of complaint for wrongfully 
taking and converting.) This section is under the title of 
“Actions upon unliquidated demands,” and is nearly word 
for word like the statute of 1847. The statute of 1853, 
“Providing summary proceeding to recover possession of 
land in certain cases,” amended by Act approved June 3, 
1865, so as to include forfeitures, reads as follows: “Section 
1. Whenever any lessee or tenant of any lands or tene- 
ments, or any person holding under such lease or tenant, 
shall hold possession of such lands or tenements without 
right, after the determination of such tenancy either by 
efflux of time, or by reason of any forfeiture, under the con- 
ditions or covenants in any such lease; or if a tenant by 
parole, by a notice to quit of at least ten days, the person 
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entitled to such premises may be restored to the possession 
thereof in the manner hereinafter provided.” Then follow 
provisions for a hearing before a Police or District Justice, 
for the issuing of a warrant of removal, annulling the relation 
of landlord and tenant, and for staying proceedings in actions 
for rent, on payment of rent and costs. 

The amended Act of 1865 appears to cover this exact case. 
The citation from Taylor, (§713, Land. & T.,) has reference 
to statutes which contain no provision for forfeitures. The 
act includes not only void, but voidable leases, for it provides 
a mode for canceling the lease and annulling the relation of 
landlord and tenant. Nor is a resort to these summary pro- 
ceedings inconsistent with an action for damages, although 
an action brought under either of these statutes, during the 
term of the lease, would affirm the tenancy to the date of 
the alleged act of forfeiture. [Sargent vs. Smith, 12 Gray, 
426; Stuyvesant vs. Davis, 9 Paige, 427.] 

It is a general rule, where the common law prevails, that a 
statute remedy is merely cumulative, unless the common law 
remedy is expressly or impliedly repealed. [Coffin vs. Field, 
7 Cush., 358; Brown vs. Castles, 11 7b., 3 and 8; Burden vs. 
Crocker, 10 Pick., 383; Colden vs. Eldred, 15 Mass., 22; 
Rex vs. Jackson, Cowp., 277; Yorke vs. Chapman, 10 Ad. 
and E., 209; Adams vs. Richardson, 43 N. H., 212; Wood 
vs. U. S., 16 Pet., 363; Shaftesbury vs. Russell, 1 B. and C., 
66.] But if a statute confers a right, and an adequate means 
of protecting it, the statutory remedy is exclusive, and if the 
enforcing tribunal is specified, that, alone, can be resorted 
to. [Wiley vs. Yale, 1 Met., 557; Tower vs. City of Bos- 
ton, 10 Cush., 235; Hazen vs. Essex Co., 12 Cush., 477; 
Flagg vs. City of Worcester, 13 Gray, 601.] The case of 
Comth. vs. Johnson, 8 Mass., 90, was thus: By a statute of 
1791, inferior courts had jurisdiction of a certain grade of 
offences; a subsequent statute gave the Supreme Court juris- 
diction “of every crime whatsoever that is against the public 
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good.” The Court there, referring to the English rule, that 
only by express negative words or necessary implication, 
would the higher Court lose jurisdiction, said, “words simi- 
lar to these have, in this State, by a long-continued, unbroken 
series of precedents and practice, been uniformly construed 
to exclude the original jurisdiction of this Court.” But in 
Comth. vs. Hudson, 11 Gray, 64, Shaw, C. J., said, “It is 
no answer to say that another tribunal has jurisdiction; for 
that is common. It is, in such case, concurrent jurisdiction, 
whether so called in the statute or not,” there being “‘no 
words indicating that it should be exclusive, nor repealing 
any specific statute.” 

In Williams vs. Potter, 2 Bar., 316, it was held that land- 
lords’ remedies under a statute in force when the lease was 
executed, were not affected by the requirements of a subse- 
quent statute, unless in respect of re-entry for non-payment 
of rent. 

In Rochester vs. Rehoboth, 9 Fos., 367, the Court said, 
“But we have never held that because a justice of the 
peace may entertain jurisdiction to the extent of $13.33, the 
Common Pleas are thereby ousted of jurisdiction of all 
matters below that sum, but unless the statute confine the 
original jurisdiction to a magistrate, our practice has been to 
permit a party to bring his suit in the Common Pleas, if he 
so choose, but at the risk of having his costs limited to those 
recoverable before a justice of the peace. In Flanders vs. 
Atkinson, 18 N. H., the same Court declined original juris- 
diction of matters cognizable in a lower Court. These 
decisions, however, generally rest on statute or constitutional 
limitations. This Court has jurisdiction “of all cases in law 
or equity, * * whether the same be brought before it by 
original writ, by appeal, or otherwise.” Civil Code, Section 
829. The Police Justice has exclusive original jurisdiction, 
where the amount shall not exceed two hundred dollars. 
Civil Code, Section 893; amended by Act, 1868. That 
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amount is to be ascertained by the ad damnum laid in the 
complaint, and not by the actual amount of the debt or dam- 
ages. [Hapgood vs. Doherty, 8 Gray, 373.] The ad dam- 
num in this case was one thousand dollars, although the evi- 
dence would entitle the plaintiff, if he recovered, to merely 
nominal damages. [Appleton vs. Fuller, 1 Gray, 186.] The 
costs would be regulated by the Court, if the defendant ap- 
peared to be unnecessarily subjected to more expensive pro- 
ceedings. Perhaps the plaintiff’s claim for mesne profits 
might be affected by not resorting to summary proceedings 
for an earlier decision. In view of this protection against 
expense or delay, we are of the opinion that, by the authori- 
ties, this action would lie, and that evidence of actual damage 
is not requisite. 

Was notice to quit essential? Our statutes are silent upon 
this point, except in requiring ten days’ notice to terminate a 
tenancy by parole. By referring to cases brought in this 
Court, the uniform practice appears to have been, to give a 
written notice before bringing the action. But how long 
they should be, in what cases they may be dispensed with, 
or if required at all, has never been determined. Neither 
the English rule of a half-year’s notice in determining tenan- 
cies from year to year, and of shorter notice for shorter 
terms, nor the statute regulations in the United States, have 
ever been formally adopted here. Undoubtedly, in tenancies 
determinable by the landlord’s act or will, we should require 
‘a notice, reasonably definite and seasonable, before the ten- 
ant would be compelled to deliver up the premises. 

If a tenant from year to year forfeit his lease by sub- 
letting, it was held that no notice to quit is required before 
bringing the action. “The landlord’s action would be 
against a trespasser, as much so as if no relation had ever 
existed between them.” [Willison vs. Watkins, 3 Pet., 48.] 

If a tenant at will, or sufferance, do acts inconsistent with 
his tenure, the lessor may sue him as a disseisor, without 
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entry or notice, and may maintain an action of tort, as if he 
had originally entered by wrong. [Russell vs. Fabyan, 34 
N. H., 223.] 

This lease, however, was voidable only at the lessor’s 
option, and if an actual entry be not made, some notice was 
due, that he intended to take advantage of the alleged 
breach of condition. The notice should be precise enough to 
admonish the lessee that forfeiture was claimed for condition 
broken. [Willard vs. Henry, 2 N. H., 122; Sperry vs. 
Sperry, 8 N. H., 481.] 

We regard the plaintiff’s objection to the admission of 
McGrew, and his refusal of rent on that score, as sufficient 
notice. 

Finally, was the lease forfeited? The original term of 
two years expired September 30th, 1867. The lease pro- 
vides that “it is to be at the option of the lessee, to continue 
to occupy, for a further term of three years, at the same 
rental.” There was no renewal of the lease, but the lessee 
continued in occupation. If the tenant hold over without 
any new agreement, he holds upon the same rent as under 
his lease. [Rigge vs. Bell, 5 Term, 471.] 

The right of option to take a new lease need not be exer- 
cised during the original term. [Moss vs. Barton, 1 Eng. 
Eq., 477, 1866.] And during subsequent occupation, the 
tenancy is from year to year. [Buckland ws. Papillion, 1 
Eng. Ch. Appeal Cases, 67.] 

But an agreement for extension not providing for the rent 
or length of term, might be held void for uncertainty. [Duf- 
field vs. Whitlock, 26 Wend., 56.] 

All the original covenants are not necessarily part of the 
lease for the additional term, unless so stipulated. [Rutgers 
vs. Hunter, 6 Johns. Ch., 215.] 

This agreement provides only for the same rent. The ten- 
ant may always sub-let, unless otherwise agreed. A covenant 
against sub-letting is not one of the usual covenants, which 
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could be required for a valid lease. [Church vs. Brown, 15 
Ves., 258. | 

Until a new lease is executed, the defendant holds the 
premises, subject only to the rent provided for by the agree- 
ment in the first lease. [Kelso vs. Kelly, 1 Daly, 419; 7 
Abb. N. Y. Dig., 420.] 

The point, however, was not raised in the argument, and it 
is unnecessary to decide here whether the present occupa- 
tion, until a new lease or formal extension, is subject to the 
condition against sub-letting. But we are of the opinion that 
the act of the defendant in allowing Dr. McGrew to occupy 
the building with himself, is not a breach of such condition. 
The original lease gave the free and unmolested use of the 
demised land, with the privilege of removing the buildings 
that the lessee might erect. This implies an unrestricted 
use of such buildings for all lawful purposes. It was long 
since settled, that a covenant not to sub-let a tenement was 
not broken by taking lodgers, although they have exclusive 
possession of a room for a year or more. [Doe dem. Pitt, 
vs. Lanning, 1 R. and M., 36.] 

A clause like this is always strictly construed; so that it 
may not extend beyond the express stipulation, and particu- 
larly so, in order to avoid a forfeiture. [Doe vs. Carter, 8 
Term, 57.] 

Whether the defendant occupy exclusively the building 
which he erects, and has the right to remove, or not, can not 
affect the value of the lot itself. To restrict the defendant to 
such exclusive use and occupation of his own buildings, 
would seem inconsistent with the terms of the lease, and we 
do not think it was so intended. 

Exceptions overruled. 
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SUPREME COURT—IN BANCO. 


JULY TERM—1869. 


Allen, Ch. J., Hartwell and Austin, J. J. 


ESTATE oF PAEIMUAI. 


PROBATE OF A WILL will not be sEeT asipE after thirteen years, for 
inconsistencies in the EVIDENCE as recorded, nor for the oMISSION 
IN THE WILL to provide for or name the testator’s widow or infant 
child, nor FOR WANT OF RECORDED NOTICE to the child of the 
hearing, as its mother and guardian was present. 


HarTWELL, J., delivered the opinion of the Court, as 
follows: 

This case comes up on appeal from the ruling of one of 
the Justices of this Court, declining to set aside the probate 
of the will of Paeimuai. The appellant claims as only child 
and heir of Paeimuai, deceased, whose will was admitted to 
probate by the late Hon. Lorrin Andrews, in 1854. By this 
will, all the property of the testator was devised to one 
Haumea. It is claimed by the appellant, that both the 
record of the probate of proceedings, as well as the evidence 
adduced by her at the different hearings upon her petition 
to set aside the will, show that she was an infant of tender 
age when the will was offered for probate; that no notice 
was given to her of said probate proceedings; and that her 
rights as heir are, therefore, not affected in any manner 
thereby. Also, that the evidence and record show that the 
will was obtained by fraud, when the testator was in articulo 
mortis, and too weak to understand the nature of his acts; 
that the omission to mention the name of the widow or child 
in a will devising all the property to one not related to the 


testator, and who was living in adultery with him, is evi- 
10 
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dence strongly to show fraud, undue influence, or the 
unsound mind of the testator, and that the failure of the 
record to show that the legal requisites of the probate of a 
will under the then existing laws were complied with, is fatal 
to its validity. 

The case was argued at great length, and the appellant’s 
counsel urged upon the Court all the alleged inconsistencies 
and discrepancies in the evidence for the will, as well as the 
importance that no remissness of Courts to see that proper 
notice is given, should affect the rights of minor heirs, not 
notified or represented. The doctrine of the civil law, and 
the policy of countries under the common law, as shown in 
their statutory enactments to regard an omission to provide 
for, or in some manner, to refer to the immediate heirs of 
the body as invalidating the will, was urged as the proper 
doctrine to be established by the Court here; inasmuch as 
we are at liberty to adopt the doctrines of the civil law, in 
the absence of statutes. The force of this argument would 
be great if urged at the time when the will was offered. 
But we can not regard it as ground for setting aside a will 
duly admitted to probate, with no appeal therefrom, or other 
action taken in opposition thereto, for full thirteen years. 

It is true that no judgment can affect or conclude the 
rights of parties who received no actual or constructive 
notice of the proceedings. The authorities vary upon the 
question, which was not argued in this case, how far the 
record should show all the legal requisites, including notice, 
to give jurisdiction. But the law is everywhere held, that 
the presumptions are strongly in favor of the entire regu- 
larity of the proceedings before Courts, in matters properly 
cognizable before them, after a long time has elapsed with- 
out any expression of dissent. This is particularly the case 
where the record shows that certain of the formalities were 
duly complied with; probatis extremis, praesumuntur media. 
[Hart vs. Seiyas, 21 Wend., 40.] 
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It appears by fair inference, in this case, that the widow, 
who was the petitioner’s mother, by attorney, if not in 
person, was present at the probate of the will, and that sub- 
sequently she released her right of dower in the estate, in 
the consideration of $400; we regard this as sufficient legal 
notice to the infant in her arms, in the absence of evidence 
of collusion between the devisee and the widow. The cir- 
cumstance that the widow had, before her husband’s death, 
been living as another man’s paramour, tends to explain the 
absence of any provision in the will for the benefit of the 
widow and child. 

The power of the Court to set aside a will for the reasons 
presented in this case, should be exercised only when the 
facts and evidence appeal forcibly and clearly to the con- 
science of the Court; we are of opinion that the appellant 
has not made out a case for the interposition of that power. 

Judgment affirmed. 

W. C. Jones for appellant; A. F. Judd for appellee. 


SUPREME COURT—IN BANCO. 


JULY TERM—1869. 


Allen, Ch. J., Hartwell, J. 
In RE ESTATE oF NAKUAPA, (W.) 
A NEW TRIAL is not granted for inconsistency of EVIDENCE. 


Motion for new trial, argued by agreement before the full 


Court. 
The appellant, Kaoaopa, claimed to be entitled as heir to 
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the estate, by virtue of being the adopted daughter of the 
decedent. At the hearing before the Chancellor, sitting in 
Probate, it was adjudged that the appellant had not estab- 
lished her claim to be an adopted daughter. Upon this issue 
of fact, a trial was had at said term of this Court, and a ver- 
dict rendered by the jury as follows: “Eia ka mea i holo 
ia makou ka poe Jiure, ma ko makou noonoo maikai‘ ana: 
ke hooiaio aku nei makou he keiki hanai o Kaoaopa (w.), na 
Puhalahua (k.), a me Nakuapa (w.);’ which may be trans- 
lated thus: “The following is the verdict of the Jury upon 
due consideration: we affirm that Kaoaopa (w.), was a 
‘keiki hanai’ of Puhalahua (k.), and Nakuapa (w.)” 


W. C. JONES FOR APPELLANT, 


1. To set aside a verdict, where there is evidence on both 
sides, there must be such a preponderance of evidence as to 
satisfy the Court that there was either an absolute mistake 
on the part of the jury, or that they acted under the influ- 
ence of prejudice, passion, or corruption. [Cohen vs. 
Dupont, 1 Sandf., 260; 4 Abb., N. Y. Dig., 142; Williams 
vs. Bake, 49 Me., 427. ] 

2. If there is a conflict of evidence in a question rightly 
submitted to the jury, the Court will not grant a new trial 
on the ground that the verdict is against evidence, even 
though they deem that the conclusion reached by the jury 
is erroneous. [Mitchell vs. Latham, 6 Cow., 682; Fleming 
vs. Hallenback, 7 Bar., 271; Mackay vs. N. Y. C. R. R. Co., 
27 Bar., 528; Stoddard vs. Long Island R. R. Co., 6 Sandf., 
180; 1 Hilton, N. Y., 350.] 


A. F. JUDD FOR APPELLEES. 


1. The general law on the subject of new trials is 
admitted; but in this case, there is an irreconcilable conflict 
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of testimony on the part of the claimant, not alone between 
the claimant’s testimony and that of the appellees. 

2. Of the three witnesses who testify as to the act of 
adoption, one says it was at the Sandalwood Expedition, at 
Waialua, in 1827-8, and that the child was born in 1827; 
another says he was present at the giving away of the child 
by her parents a half a year after this expedition, and that 
she was then as high as the clerk’s rail; and another says 
she was given away when twenty years old,—about 1846. 
If the adoption was since 1841, it is invalid, there being no 
writing to support it, as required by statute. 

If the claimant’s own witnesses prove three distinct adop- 
tions, it shows that their testimony is false, and not that one 
corroborates another; for, if one is good, why make another? 
The claimant’s witnesses contradict each other as to her age, 
which shows that it is all a made up story. 

3. The jury found that Kaoaopa was the keiki hanai of 
both Puhalahua and Nakuapa; but the testimony points to 
Puhalahua alone. 

The marriage of Puhalahua and Nakuapa, whether in 
1834, as Konoa testified, or in 1837, according to the evi- 
dence of Kaaihue, was subsequent to the times of the alleged 
acts of adoption. 

5. The property in question was Nakuapa’s, not Puhala- 
hua’s, and the claim of Kaoaopa to this property alone is to 
be considered, as by Puhalahua’s will, made in 1855, and 
admitted to probate in 1866, Nakuapa became the sole 
owner of this property. 

6. The evidence of those more personally acquainted with 
the parties is, that they never heard of this alleged adoption, 
and that the claimant lived with decedent’s family as a 
friend or servant. 

7. Claimant lived with her own parents as well, and 
inherited the land of her own father, Kaahumanu. 
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HARTWELL, J.: The counsel, very properly, have cited in 
their briefs the full evidence bearing upon their points, with 
references to the pages on the Clerk’s record. 

The cases cited by the appellant’s counsel, so far as they 
are accessible to the Court, are found to sustain the views 
advanced in regard to granting new trials. 

There are strong authorities that mere preponderance of evi- 
dence against a verdict, will not warrant setting it aside, and 
that the jury alone are to judge of the weight of evidence. 
[Hilliard’s New Trials, 345.] The preponderance should 
certainly be clear and strong. [Smith vs. Hicks, 5 Wend., 
48.] And the result arrived at by the jury must be so 
manifestly wrong, as to make it apparent that it was pro- 
duced by prejudice, bias or mistake. [Hunnewell vs. 
Hobart, 40 Me., 28.] 

It may be regarded as a settled point, that this Court will 
not disturb a verdict, in cases of conflicting evidence, when 
the verdict can be sustained upon any theory consistent with 
the testimony. 

This case, especially, precludes the Court from interposing 
their own views of the evidence of native witnesses given 
before a native jury, on a matter peculiar to the customs of 
this country. Whether the date of the adoption was cor- 
rectly stated by one or another of the claimant’s witnesses, or 
whether their recollection failed them or not, as to her age 
when adopted, or whether or not some of the evidence was 
manufactured, we can not say that they al/ testified falsely. 
The jury may have believed either of the witnesses who 
referred the adoption to a period antecedent to 1841, and may 
‘have felt satisfied that some mistake existed in regard to the 
age of the child. The witnesses certainly give varied state- 
ments upon these matters, but who can say, now, that no one 
statement was true? It must be borne in mind, that the 
aged witnesses were testifying to events that occurred thirty 
or forty years ago, and the jury may have seen in their bear- 
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ing and statements—of which only a hastily-rendered transla- 
tion is given us—enough to satisfy them, if not the Court, of 
the fact which they found in their verdict. 

The fact that the decedent’s husband adopted the appellant 
before their marriage, does not affect her rights, especially 
as she lived with both as their “keiki hanai,” after the mar- 
riage. Nor is any claim of the appellant in this estate, if she 
have any, affected by her having inherited the property of 
her own parents. 

New trial refused. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1868. 
Allen, Ch. J., Davis, J. 


L. McCurry vs. R. H. STANLEY, A. S. CLEGHORN AND R. B. 
NEVILLE. 


In an action brought against the assignees of a bankrupt who sold 
his right, title and interest in a house to be removed in three 
months, the house being on land owned in common between the 
plaintiff and the bankrupt; HELD, that no title in the house was 
guaranteed to the vendee; and the plaintiff was properly non- 
suited. 


Justice Davıs delivered the opinion of the Court. 

This matter comes before the full Court on a bill of excep- 
tions filed by the plaintiff’s counsel to a ruling made by the 
Chief Justice, while sitting at nisi prius, by which the 
Court granted a non-suit on motion of defendants’ counsel, at 
the last January term of this Court. 
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The action is for damages resulting to plaintiff for injury 
done by the defendants to the property of said plaintiff, he 
being the owner of a certain tract of land situated in Kona, 
Hawaii. Said action rests principally upon an agreement 
entered into by the plaintiff with Wm. F. Roy, on the first 
day of April, 1865, by which plaintiff sold to Roy one 
undivided half of his land at Kona for $600, and in consider- 
ation also of certain covenants entered into by said Roy, 
which, in substance, are as follows: that neither of the 
parties, during the life-time of the other, shall sell, lease or 
alienate his interest without the consent and joinder of the 
other; that all future acquisitions of parcels of land shall be 
made together, each party paying one half the price, and 
such additions being subject to all the covenants in the 
agreement contained; that upon the death of either, the 
survivor, and the legal representative of the deceased party, 
shall, within twelve months, offer bids to each other for the 
purchase of the other half interest, and the party making 
the highest bid shall have the privilege of purchasing the 
other half interest; said Roy to have the sole management 
of the estate, to sell all the produce, and after being allowed 
a reasonable payment for his services, the net result to be 
equally divided between the parties; said Roy to advance all 
the money necessary for the cultivation and improvement of 
said premises, without contribution from the other party, 
except for the purchase of new land. And said McCully 
relinquishes for one year from date the whole produce of 
this estate, without division, and after one year, the net 
profits to be divided equally, as aforesaid. 

The declaration avers that in pursuance of the contract, 
Roy entered upon the land, and made improvements. 
Among others, he built upon said land a valuable framed 
house, of the value of $2,000, which said house was attached 
to the freehold of said tract of land; but that about the 23d 
of February, 1867, Roy became bankrupt, and that the 
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assignees took possession of said land and the improvements 
thereon, by their agent, R. B. Neville; and that on or about 
the 15th day of May, 1867, without notice to this plaintiff, 
they authorized and ordered the said Neville to sell the 
aforesaid framed house, and under the order of the assignees 
unlawfully permitted the purchaser to enter upon the said 
land and tear said house down and remove the materials, 
and take and convert them to his’ own use, and the said 
Neville and the assignees received from the purchaser the 
sum of about $250. 

The complaint also states that subsequently the interest of 
Roy in the land was sold by his assignees and purchased by 
the plaintiff. He is now the sole owner of the land, and of 
all the improvements thereon, and thereby became entitled 
to all the improvements which were made by Roy, previous 
to his bankruptcy. The plaintiff alleges that these acts of 
the defendants are in contravention of his private rights 
under the law, and asks the process of this Court to cite, &c. 

The defendants merely filed a plea of the general issue, 
not traversing any particular allegation of the declaration, 
thereby subjecting the plaintiff to the necessity of proving 
his whole case. At the close of plaintiff’s proofs, the de- 
fendants moved for a non-suit, which, after argument, the 
Court granted, and the jury were relieved from the consider- 
ation of the case. 

Let us examine from the record as it comes up to this 
Court, and upon the argument thereupon here made, whether 
the Court below erred in granting the motion. 

Where defendant rests his case on non-suit, the Court 
takes all evidence in as true. [Morehead’s Practice, p. 662.] 
It is not necessary to review the law in regard to what may 
constitute a non-suit; its rules are familiar to every legal 
practitioner. It is only requisite to ascertain whether the 
facts apply to them in the present instance. 

We may premise that courts do not set aside a non-suit 
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where the verdict would be contrary to evidence produced. 
[8 Mass., p. 336.] And we may also say, that it is the duty 
of the Court to order a non-suit where it appears from the 
evidence adduced that it would be obliged to instruct the 
jury that upon the showing, they could bring in no other ver- 
dict than one for the defendant. 

What was, then, the state of this case, when the motion was 
made and sustained? 

The plaintiff had proved the agreement and its covenants. 
By Roy he proved his entry upon the land according to 
agreement, and that he, Roy, built the frame house, worth 
$1,200; that the house was sold after his bankruptcy; that 
Neville sold only the right, title and interest of W. F. Roy 
in the house. The house was built on stones, and could be 
removed at any time. The house was removed. On cross- 
examination, witness says he considered the house his before 
he became bankrupt; brought’ the materials from California; 
house was placed on loose stones, so that it could be moved 
at any time, and anywhere. 

By Hall, the carpenter who built the house, the same facts 
are shown as by the first witness. He also states that he 
helped to remove the house by Mr. Williamson’s authority, 
who was the vendee; that Neville sold the house as sheriff, 
and announced at the sale that it must be removed in three 
months. It was worth $1,500 or $1,800. It is also proved 
that Neville was agent of the assignees, and sold the house 
by their order, viz.: the right, title and interest of Roy. It 
sold for $250. At this point the plaintiff rested, and the mo- 
tion for a non-suit was made by defendants. 

There can be no doubt that it is the duty of assignees to 
realize with all convenient promptitude the assets of the 
bankrupt; and from the nature of the trust imposed upon 
them, there must be some very palpable stretch or abuse of 
authority to induce the Court to mulct them in damages for 
their acts, where they have a prima facie basis of right on 
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their side. Here, by the inventory, the house is exhibited 
as a chattel belonging to Roy’s estate—they had the order of 
the Court to sell the house. Prima facie, it would have been 
negligence had the assignees not obeyed. The amount of 
Roy’s indebtedness was large as compared with his assets. 
And the question, as now before us, upon which the correct- 
ness or error of allowing the non-suit must be decided, is 
whether it was the duty of the Court to have submitted the 
case to the jury, as it stood presented when the plaintiff 
closed. If it was, the non-suit should be set aside. Suppose, 
for example, that the Court had overruled the motion, and 
allowed the case to go to the jury: under what instructions 
do they receive it? That the assignees, by their manner of 
sale have exceeded their authority, and it remained for the 
jury to assess the damages. Such an instruction from the 
Court would have assumed the whole of the plaintiff’s case. 

Again, suppose the Court should have left to the jury the 
determination of the question whether the assignees had ex- 
ceeded their authority or not—this would have been to have 
assigned to the jury the decision of the legal question, what 
the duties, and the mode of their exercise, of assignees in 
law are, a matter of jurisprudence within the province of the 
Court to decide, and not the jury. 

And again, suppose the Court had instructed the jury, that 
according to the well established practice of doing their busi- 
ness, the assignees, knowing that the ‘bankrupt had an im- 
portant undivided interest in the chattel, they had a right to 
sell whatever right, title and interest Roy had; then what? 
Why the Court would have inflicted upon itself and the jury 
an unnecessary labor, by which the propriety of granting the 
non-suit becomes apparent. So that instead of two, there 
would have been three horns to the dilemma. 

So far as the sale of only the right, title and interest of 
Roy in the house was concerned, it was not material whether 
the house was movable or immovable. The case might 
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have been different had the assignees sold a building in 
which Roy never had the slightest shadow of interest. But 
there was proof before the assignees that Roy did have a 
very important ownership in it, of some sort. What the ex- 
tent and nature of the interest was, the assignees did not 
pretend to define, or if they had, they might then have ren- 
dered themselves liable—but they did not. In announcing 
by their agent Neville, that the house was to be removed 
within such a time, they gave no guarantee of entire or per- 
fect title in Roy. The purchaser bought at his own risk. 

We think it unnecessary to advert to what has been said 
about the right of one joint tenant or tenant in common 
against the other, when bankruptcy has supervened against 
either of them. It is a fundamental rule of the law of bank- 
ruptcy that such tenancy is severed when that takes place, or 
otherwise the entire property of such a party might be for- 
ever locked up from his creditors. We are aware that plain- 
tiff’s counsel argued with force that the assignees exceeded 
their authority by selling the bankrupts interest in the 
house as separated from the land, or in suffering the house to 
be removed from the land. At first, one member of the 
Court was much struck by this portion of the argument, but 
upon careful reflection, we do not regard it as the point of 
exactitude upon which the merits of the non-suit must rest. 
We are inevitably driven back to consider the question 
whether under the ordinary practice of selling all the right, 
title and interest of a party under such circumstances is an 
excess of authority. Prima facie, if not really, Roy had a 
very perceptible, tangible right to this house, sufficient to 
base strong convictions, we think, in the minds of his cred- 
itors of his rights of property therein. As has been said, 
his assignees appear to have acted somewhat on such con- 
victions themselves. There is an English statute, 6 Geo. 
IV., c. 16, which appears to have been passed in reference to 
actions brought against assignees, and the case of Edge vs. 
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Parker, 8 Barn. & Cress. Rep., p. 697, alludes to it. The 
defendant, the assignee, entered the plaintiff’s premises and 
seized certain goods, which the jury found were the property 
of the bankrupt. The writ was not sued out until the 25th 
of January, 1828, and it was objected for the defendant, that 
he was protected by the statute under peculiar provisions, as 
to the period within which the action should be brought. 
The learned judge presiding at the assizes overruled the 
objection, but subsequently a rule nisi for non-suit was ob- 
tained. Why we cite this case is not its strict applicability 
to the one at bar, but for the general principle laid down by 
the Court, which was, that if the assignee does an act 
directed by the statute, (here the act was done by the order 
of the Court) even though he do it erroneously, he is pro- 
tected; but if he does the act as the result of his ownership 
of that which was the bankrupt’s property only, he is re- 
sponsible for it. 

Now as we understand this case, the intention of the 
assignees was to act as nearly within the scope of their 
authority as possible. If they have exceeded it under the 
direction of the Court would it be just to hold them responsi- 
ble, especially as they directed the sale in the usual form in 
which all such sales are held, and by which all purchasers are 
placed upon their guard? We think not. 

The whole matter might have been well cured could the 
plaintiff have been the purchaser of the house, but in the 
declaration he states he had no notice. This may have been 
so, but our impressions have been that he was more or less 
cognizant of the action of the assignees in the premises. If 
the sale had been conducted in the manner contended for by 
his counsel, a purchaser might have turned up who could in 
no manner have carried out the terms of the agreement, and 
the plaintiff been obliged to extinguish such an interest at a 
considerable advance. But that really has nothing to do 
with the question. To recapitulate what has been already 
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said, the issues are all narrowed down to these propositions: 

Roy had undoubted rights of property in this house. 

By his bankruptcy, these rights, whatever they were, be- 
came vested in his assignees. 

It became their duty to dispose of them expeditiously, for 
the benefit of creditors. 

They sold merely the bankrupt’s right, title and interest. 

Williamson bought, as all purchasers do at such sales, at 
the risk of what the extent of such right and title might 
eventually turn out to be. Caveat emptor is peculiarly appro- 
priate for buyers at such sales. If the title turns out to be 
perfect, it may be that the timid have been prevented from 
bidding and the property gone therefore cheaper to the pur- 
chaser. 

Under these conclusions, we are of the opinion that the 
non-suit should be confirmed. 

Mr. A. J. Lawrence, counsel for plaintiff. 

Messrs. W. C. Jones and R. H. Stanley, counsel for de- 
fendants. 

Honolulu, March 10th, 1868. 
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Circuit courts cannot grant NEW TRIALS in CRIMINAL CASES, but 
the SUPREME Court can. 
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Verpicr will not be set aside for CONFLICTING EVIDENCE. 


At a trial for a NUISANCE an Ex-PARTE order for an INJUNCTION 
against its removal is no evidence to justify it, but the fact that the 
defendant obtained such order is conclusive evidence that he was 
then maintaining the nuisance. 


InstRUCTIONS need be given in the form requested, if as given they 
correctly state the law. 


PUBLIC DEDICATION of way may be inferred by PUBLIC USER unop- 
posed and acquiesced in for twenty years. 


Non-usER is a fact tending to rebut a PRESUMPTION of dedication 
by user. 


After a long lapse of time, the Court will presume that the authori- 
ties in laying out a highway, complied with all the legal requisites 
if the principal requisites are shown to have been complied with, 
and there is no evidence to rebut such presumption. 


In a GENERAL VERDICT of guilty, the LOWEST DEGREE of the offence 
will be PRESUMED. 


If no PANEL be legally summoned, a tales cannot be ordered under 
Section 1199, Civil Code. 


Complaint under Chapter 37, Penal Code, for levying a 
common nuisance by obstructing a certain public highway 
upon the Island of Maui, by erecting or maintaining fences 
across the said highway. 

At the trial before the Circuit Court at Lahaina, at the last 
June Term, the jury rendered a verdict of guilty. The 
defendant’s exceptions are set forth in the opinion of the 
Court. 

HARTWELL, J.: We will first consider whether the Circuit 
Court properly declined to entertain the defendant’s motion 
for a new trial. This question arises now for the first time, 
although the jurisdiction seems to have been conceded by 
the practice of the Circuit Courts in hearing, and uniformly 
overruling, such motions, on which the Appellate Court 
finally passes. 

The English and American rules differ in regard to new 
trials. It is the rule in England, never to grant a new trial, 
on the merits, in cases of felony, and that in no case has an 
inferior Court this power, unless for irregularities. The 
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remedy was by appeal to executive clemency. [The King 
vs. Mawbrey, 6 Term, 638; Same vs. Oxford, 16 East., 411; 
Blacquire vs. Hawkins, Doug., 380; Rex vs. Peters, 1 Bur., 
572; Rex vs. Whitehouse, 18 E. L. & E., 105.J It is gen- 
erally held, in the United States, that the Courts have the 
right to grant new trials in any case, civil or criminal, by 
virtue either of express statutes, general jurisdiction, or Con- 
stitutional law. [2 Bennett & Heard’s Lead. Cr, Cas., 464.] 

The Constitution of this Kingdom provides that “no per- 
son shall be subject to punishment for any offense, except on 
due and legal conviction thereof, in a Court having jurisdic- 
tion of the case;” Art. 6. This Court has, under the Statutes, 
“the general superintendence of all Courts of inferior ju- 
risdiction, to prevent and correct errors and abuses therein, 
where no other remedy is expressly provided by law.” Sec- 
tion 830, Civil Code. Section 1156, Ib., provides for motions 
for new trials, without restrictions as to the Court in which 
they may be heard; but reference to the previous section 
shows that civil cases only are thus provided for. By Section 
1184, 7b.: “In all criminal cases, where the punishment is 
less than capital, the Court before whom the conviction is 
had shall proceed, as soon thereafter as may be, to pass sen- 
tence,” This section is to be construed with Section 1177, 
Ib., which allows sentences to be respited, on the granting of 
motions in arrest of judgment, and stay of execution for 
cause, This Court has never hesitated to grant new trials 
whenever it appeared that the accused did not have a fair 
and legal trial, according to the laws of the land. But this 
right in criminal cases is not expressly granted to the Circuit 
Courts, although their jurisdiction is precisely and fully 
defined in the Statutes. It was argued that the Circuit Courts 
have general and unlimited jurisdiction in cases cognizable 
before them, and that this power is to be regarded as in- 
herent in their general powers, and as essential to the fur- 
therance of justice. But as a new trial can be obtained in 
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this Court, it is unnecessary that the Circuit Court should as- 
sume a power not granted. There are reasons why this 
power, in criminal cases, is confined to the Supreme Court. 
The rule in civil cases requires that a verdict be given to the 
side on which the evidence preponderates, but in criminal 
cases, the evidence should present and admit no reasonable 
explanation of the offense other than the prisoner’s guilt; in 
the latter class of cases, the appellate court can easily deter- 
mine whether the evidence supports the verdict. No excep- 
tion, it is held, lies in favor of the prosecution. The public, 
then, in consequence of this want of mutuality, are the more 
interested that verdicts be set aside only upon well-ascertained 
and uniform principles of law, and after mature deliberation. 
Neither Court nor counsel, at the circuit can refer largely to 
legal authorities, and the public interests would suffer by a 
variety of rules and hastily formed decisions in granting new 
trials. Nor can the accused suffer in bringing his exceptions 
here, after any temporary excitement against him has had 
time to subside, and after his counsel have had time to 
prepare their briefs. The Courts, in their rulings at the 
trial, will be none the less cautious to avoid errors, from the 
knowledge that they can not order a second trial. 

Under Section 836, Civil Code, as always construed, the 
defendant may bring to this Court his exceptions to all the 
rulings of the Circuit Court, whether upon points made dur- 
ing the trial, or subsequently, including refusals to arrest 
judgment for error apparent on the record, or to stay execu- 
tion for cause. In deciding upon the exceptions, the Court 
may pass sentence, remand for sentence or execution, or for 
new trial, or acquit. [Com. vs. Peck, 1 Met., 428.] The 
ruling of the Circuit Court, declining jurisdiction, is accord- 
ingly affirmed. 

When the evidence for the prosecution was closed, the 
defendant’s counsel moved the Court to instruct the jury to 
acquit, on the grounds, 1. That the allegation in the com- 

11 
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plaint is not sustained by proof. 2. That there is no proof of 
a dedication of the road in question. 3. Because the only 
fence that defendant erected was the wire fence on the 
Nowline land, which he had a right to erect. 4. Because 
the obstructions in the road are maintained under an injunc- 
tion from the Chancellor of the Kingdom. 

It is impossible for this Court to decide whether there was 
legal evidence to show a dedication of the land for a public 
road, as the Bill recites only that portion of the evidence 
referring to the ownership of the land, the location of the 
road, and to the injunction. By the evidence reported, it 
seems that several witnesses, when asked to name all the 
land owners, did not name Nowline, but that a native witness 
said that the road went “onto” Nowline’s land, and some 
discussion arising as to what this witness actually said in 
Hawaiian, the Court left it to the jury; and that Mr. Alex- 
ander testified that the land, “where it enters the Wailuku 
road, belonged to Nowline, and is now owned by Mr. Corn- 
well.” We think, on this evidence, and under the instruc- 
tions, hereafter to be referred to, this matter was properly 
left to the jury. 

The order of injunction referred to in the instructions 
prayed for, was issued March 23, 1866, by the Chancellor of 
the Kingdom, enjoining Thomas W. Everett and his agents, 
etc., from interfering in any manner with the fences now 
claimed by the prosecution to be an illegal obstruction to the 
highway, and referred to in the said order as the defendant’s 
property. The restraining order, citing said Everett to show 
cause why the injunction should not be made perpetual, was 
read at the trial. The defendant’s sworn bill for this injunc- 
tion was attached, and the fact that it was attached was in 
evidence, but the bill was not read to the jury. This order, 
obtained as such orders usually are, upon an ex parte hearing, 
was no justification of the defendant’s own action in regard 
to the fences, and was no authority for him to continue to 
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maintain them as a nuisance. No such mode of legalizing a 
nuisance was ever heard of, or can for a moment be 
admitted. 

When the testimony was all in, the defendant’s counsel 
requested the Court to give to the jury the following instruc- 
tions, which were given, but with the modifications as set 
forth: 

1. “That unless they find upon the evidence that the road 
in question was legally laid out and opened, and the land 
over which it runs was dedicated by the owners, Manu, 
Humphreys, Crowningburg, and Nowline, for the use of the 
public, they will find the defendant not guilty; modified by 
the Court, “with the laws as laid down in Greenleaf on Ev., 
upon presumptions of fact as to regularity of proceedings,” &c. 

2. “That unless they find from the evidence, that the 
owners of the land over which the road runs, dedicated, by 
some clear and manifest act, without the intention of reclaim- 
ing it, they will find the defendant not guilty ;” modified by 
the Court, “but knowledge of, or acquiescence in public 
user, if continued for a sufficiently long time, would be evi- 
dence to show such intention to dedicate.” 

3. “That unless they believe from the evidence, that 
Nowline consented to the road running over his land, then as 
Cornwell had the right to place the wire fence on said land 
which he purchased of Nowline, on the Wailuku road, they 
will find the defendant not guilty; modified by the Court, 
“provided they find that the road actually went over Now- 
line’s land.” 

4, “That if they find from the evidence, that the fences 
are now maintained by a restraining order or temporary 
injunction from the Chancellor of the Kingdom, then it is not 
the act of the defendant, and they will find him not guilty ;” 
modified by the Court, “unless they find that since Everett 
took down (or put up) the fences, the defendant has actually 
erected, kept up or maintained them himself.” 
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5. “That the dedication of a road to the public over waste 
and unenclosed lands, ought not to be inferred from bare 
user alone. Therefore, unless they believe from the evi- 
dence, that there was an express or implied dedication of the 
road by the owners of the land, including Manu, Humphreys, 
Crowningburg and Nowline, they will find defendant not 
guilty.” 

6. “That the acts of Crowningburg, Humphreys, and the 
owner of the land in Waikapu, by the erection of fences or 
the placing of gates over and on the road, are circumstances 
to rebut the presumption of dedication;” modified by the 
Court, “unless they find that the land was actually dedicated 
for a road before those acts.” 

7. “That the failure to work on and keep the road in 
repair, by the proper authorities, and the authorities not 
requiring a removal of the obstructions, are circumstances 
going to disprove the presumption of dedication;’ modified 
by the Court, “if resting on dedication alone.” 

8. “If the jury entertain a reasonable doubt of the guilt 
of the defendant, they will give him the benefit of that doubt, 
and find him not guilty.” 

Exception was also taken to the instruction given by the 
Court, “that if the jury considered in evidence, the sworn 
bill for injunction of defendant against Everett and others, it 
was conclusive as to the fact of erecting and maintaining the 
fences, the nuisance complained of, up to the time of obtain- 
ing said injunction.” 

It was argued that the instructions should have been given 
in the form as prayed for, and not with such modifications 
and further instructions as would destroy the effect sought. 
But such is not the law. The question is, did the instructions 
as given, when compared together, correctly state the law 
upon the subject? Adams ws. Nantucket, 11 Allen, 203. 

The instruction given in regard to the force of the defend- 
ant’s act in obtaining an injunction, was correct. The 
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defendant now insists upon his legal right to continue these 
very fences by virtue of his ownership of all the land over 
which the road runs, and which he claims was never legally 
dedicated for the purpose of a public highway. His defence 
is, “I have not erected or maintained these fences,—if I have, 
I have a right to do so.” This defence is correct by our 
rules of pleading, but no Court, on failure to sustain a plea in 
justification, would allow the defence of general denial. 
When the defendant prayed for an injunction, he claimed his 
legal right to have the fences kept in their then condition, 
and presented his claim in as solemn form as he could. Of 
course, he is not held answerable for whatever Everett may have 
done in the premises, and the jury were rightly told to 
acquit unless the defendant had maintained the fences since 
Everett’s action concerning them. 

The law of dedication by long continued public user, with 
the knowledge and acquiescence of the owner of the land; 
that land once legally dedicated to the public is beyond the 
owner’s control, and that non-user on the part of the public 
destroys only that kind of presumption of dedication which 
is based upon public user, was correctly laid down by the 
Court, in their instructions. Angell on Highways, (s. 142, 
et seq;) Washburn’s Easements and Servitudes, (ed. 1867) 
Section 5. 

“As all that is requisite to constitute a good dedication is, 
that there should be an intention and an act of dedication on 
the part of the owner, and an acceptance on the part of the 
public, as soon as these concur, the dedication is complete. 
Ordinarily, there is no other mode of showing an acceptance 
by the public of a dedication than by its being made use of 
by them, and this must be sufficiently long to evince such 
acceptance, depending of course upon the circumstances of 
each case, * * and in no case, has the time been meas- 
ured by that required to create a prescription. * * When 
the dedication is accepted, it takes effect and the owner of 
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the soil is thenceforward excluded from asserting his ancient 
rights.” (Jb. p. 188.) 

If public user be the only evidence of dedication, it must 
continue for a much larger period; what that period should 
be, has never been definitely settled here. In 1856 this 
Court, in Rooke vs. Nicholson, 1, Haw. 288, expressed the 
view that the uninterrupted use of a way from the time of 
the organization of the Government in 1846, would establish 
a right by prescription. “Sufficient time has now elapsed 
under the present form of government to warrant us in 
adopting the general rule in England and the United States, 
of twenty years. This rule is the more applicable here, 
where roads often run through waste or unenclosed lands. 
We must presume that there was evidence in this case to 
sustain the verdict in regard to dedication, either by suffi- 
cient lapse of time or by express acts, although we are not 
informed what that evidence was.” 

A motion in arrest of judgment, was also made by the 
defendant’s counsel, on the following grounds: 

1, That the defendant was not found guilty of any offence 
in the law. 

2. That the verdict is contrary to Section 8, Chapter 37, 
Penal Code. 

3. That the verdict is so imperfect and defective, that no 
judgment can be given upon it. 

The section in the Penal Code referred to, is as follows: 
“The offence of common nuisance is. of two degrees, and 
the degree is to be found by the jury, or determined by the 
Court or magistrate authorized to decide on the facts; and 
so also, the degree is to be determined by the Court before 
which proceedings are had, where the facts charged are 
admitted by plea or otherwise.” 

This motion was overruled, and the Court sentenced the 
defendant to pay a fine of twenty-five dollars, which is within 
the penalty provided (in Section 10,) for the second degree. 
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The original complaint was brought generally, under 
Chapter 37. In that chapter, the offense of a common 
nuisance is defined, and certain specified acts are declared to 
constitute the offence. The object of determining the degree 
is solely to fix the penalty within certain limits. The defen- 
dant suffered nothing by receiving judgment for the lowest 
degree. 

No objection to the form of the verdict was made at the 
time it was rendered, when the jury might have amended, 
by inserting the degree. The finding of the jury is, that the 
defendant’s acts are a common nuisance, but they do not 
specify its degree. A verdict is bad, which finds only part 
of the issue, and if so imperfect that no judgment can be 
given, it must be set aside. “But if the matter and sub- 
stance of the issue be found, it is sufficient.” 1 Inst. 227. 

In Foster vs. Jackson, Hobart, 54, it is laid down, that 
“howsoever the verdict seem to stray and conclude, not 
formally or punctually unto the issue, so as you cannot find 
the words of the issue in the verdict, yet if a verdict may be 
concluded out of it to the point in issue, the Court shall 
work it into form and make it serve.” In a general verdict 
on an indictment of several counts, or on several counts for 
the same cause of action, some of which are defective, the 
Court will presume that the verdict was based upon such 
counts as are good. Porter vs. Rummery, 10 Mass., 64 and 
note. Pettes vs. Bingham, 10 N. H. 514. 

It is no presumption of fact to say, that the verdict ren- 
dered on this complaint meant something, that is, it meant 
either the first or second degree of the offence. No injustice 
was done, and no rule of law was violated by awarding, in 
this verdict, the penalty for the lowest degree. 

Finally, was the jury that tried the case, legally impan- 
neled? 

In an indictment for murder, the panel of foreign jurors 
for the same term of Court, had been quashed, upon plea of 
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challenge to the array on the ground that the jury had not 
been drawn and summoned according to law. When the 
Attorney General moved that a jury be impanneled to try 
the present case, the defendant’s counsel objected, on the 
ground that no jury had been properly drawn and sum- 
moned, and therefore there could be no talesmen, and the 
Court had no power to summon a jury of talesmen, until a 
lawful panel was exhausted. The Court, however, decided, 
that as duly summoned jurors did not appear, the sheriff 
should summon from the by-standers or the Circuit at large, 
twelve good and sufficient men to act as jurors in this case, 
under Section 1199 of the Civil Code, which was done 
accordingly, to which ruling, as well as to the jury being 
sworn to try the case, against the objection of the defendant's 
attorneys, exception was duly taken. 

It has been the practice here to regard the statute requir- 
ing that the names of thirty-six jurors be drawn by the 
clerk, at least twenty days before the term, as merely 
directory. In capital cases, the statute gives the prisoner’s 
counsel the right to be informed of the names of the persons 
so drawn, who are to sit in his case. If any hardship 
resulted from delay in the drawing, it might be good cause 
for granting a continuance of such case until the following 
term. 

Section 1199 of the Civil Code, reads: “Whenever a 
sufficient number of jurors, duly summoned, do not appear, 
or cannot be obtained to form a jury, the Court may order 
the Marshal or his deputy, to summon from among the by- 
standers or the circuit at large, so many persons, qualified to 
serve as jurors, as shall be sufficient.” Section 1198, 7b., 
provides that the clerk shall draw the jury “from the names 
of such persons as have been duly summoned to attend as 
jurors.” It was argued that no trial could legally be held 
unless there had been a duly summoned jury, whose names 
had been first called, before the summoning of the talesmen. 
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In no respect is the law more nice, than in securing to all a 
legally constituted jury. To prevent the danger of packing 
juries, it was provided that parties should have the benefit of 
a trial before “twelve good and lawful men,” drawn by the 
clerk of the Circuit Court, from out of the thirty-six names 
previously drawn by the clerk of the Supreme Court. It is 
true that no statute can ensure the attendance of the persons 
so drawn, and those who attend may prove to be disqualified, 
or in capital cases, may be retired by peremptory challenge 
of the defendant. But the defendant was entitled to have 
the number of jurors required by law, duly summoned, before 
a tales could be granted. The Constitution guarantees that 
the right of trial by jury “shall be held inviolable forever.” 
It is incumbent upon the officers of the Government to see 
that a jury be duly summoned; then, and not before, in case 
of the necessity arising, the by-standers may be summoned, 
in the manner provided in the statute. It is immaterial 
whether, in this case, the defendant was prejudiced by the 
course adopted in regard to the jury; we must consider 
whether, in any case, injury might not result, before we can 
overrule this exception. We are of opinion that the jury 
was not legally formed. 

This question was preliminary to those first considered, 
but all the defendant’s exceptions have been passed upon, in 
order that they may not arise again. 

Exception sustained, and new trial ordered. 

R. H. Stanley and W. C. Jones, for defendant. 

S. H. Phillips, Attorney General, for the Crown. 


Honolulu, September 8th, 1869. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1869. 


Hartwell and Widemann, J. J. 


Tue KinG vs, APUNA. 


A PREVIOUS STATEMENT in writing signed by a wiITNEss is admissible 
to discredit him. 


VERDICT NOT SET ASIDE because there is evidence conflicting with it. 


Complaint for selling opium without license. The defend- 
ant appealed to the Circuit Court of the Fourth Circuit, from 
the judgment of the District Magistrate. Two witnesses, 
Pahiha and Keliipakaua, testified for the prosecution that 
they saw the prisoner, at his own house, turn some opium 
from a large box into a smaller one, which he gave to one 
Asii; that they saw Asii then pay the prisoner $2; and that 
they arrested Asii after he left the house. The man Asii 
testified for the defense, that he was at his own house 
smoking opium when he was arrested and very roughly 
treated by the witnesses for the prosecution, while he was 
smoking some opium which he got from Honolulu; that he 
had bought no opium of the prisoner, and was not at his 
house the day he was arrested. On his cross-examination, he 
testified that he had given the same evidence before the 
Magistrate, and that he did not say he got the opium from 
the prisoner; whereupon, the Attorney General presented to 
the witness a paper purporting to be a sworn and witnessed 
statement, signed by the witness, that the prisoner sold him 
the opium. The witness said he never saw the paper before, 
and that he did not know what he did, they beat him so. 
The defendant’s counsel objected to the introduction of this 
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paper, as extra, judicial, upon a collateral matter, and neither 
written nor properly understood by the defendant, and to the 
introduction of evidence relating to it; but his objection was 
overruled, and the paper was allowed to go to the jury as 
evidence only to affect the witness’ credibility. To this 
ruling, exception was taken. The witness testified, on re- 
examination, that he was hurt and stunned; did not know 
that he signed the paper, or what he did; and that Pahiha 
held his hands. Other witnesses for the defense testified 
that they saw Asii arrested and dragged off roughly by the 
policemen, Pahiha and Keliipakaua, Asii calling out for help 
while the policemen were “banging” him about. 

In rebuttal, Kaukaha testified, against the objection of the 
defendant’s counsel, that the paper was signed before him by 
Asii, willingly; that after Asii was arrested, he asked him if 
he bought the opium of the prisoner, to which he answered, 
yes, whereupon he wrote the paper, and read it to Asii, who 
said he understood it. The Sheriff of Kauai, Fyfe, testified 
that, at the first trial, Asii had testified that the Chinese 
figures on the paper were his name, and that he got the 
opium from the prisoner; also, that Asii answered him in 
native very well. 

The defendant’s counsel asked the Court to instruct the 
jury “that the fact that the witnesses, Pahiha and Keliipa- 
kaua, did not arrest the prisoner and seize the large box of 
opium, is a circumstance they may take into consideration, to 
affect the credit of said witnesses, as it regards the testimony 
of the alleged sale of opium,” and excepted to the Court’s 
refusal to give the instruction. 

The jury returned a verdict of guilty. The defendant’s 
counsel moved for a new trial, and his motion was denied. 
After sentence was pronounced, the defendant moved as 
follows: “And now comes Apuna, in his own proper person, 
and offers to give bond and security for the fine against him 
under the judgment and sentence of the Court, and for the 
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costs of the prosecution in-the case, and for the payment of 
all costs in the Supreme Court consequent on his motion for a 
new trial, and the exceptions filed herein,” which motion 
was denied. The defendant’s bill of exceptions was allowed. 

W. C. Jones for defendant. 

The following are defendant’s points: 

1, The writing signed by the witness Asii, should not have 
been admitted in evidence, because extra judicial, written in 
a language imperfectly understood by him, translated and 
read to him, and marked by him, while a prisoner, beaten 
and confused, and not knowing what he did at the time, and 
because the statement was written by a person not author- 
ized by law to write it. [1 Greenleaf’s Evidence, Section 
462, and Notes; 9 Carrington & Payne, 483, 487; 11 Ald & 
Ellis, 803.] 

2. The Court erred in allowing the Attorney General to 
cross examine Asii relative to his statement before the 
Magistrate, without informing him of the nature of the 
statement, or reading the written statement to him, or exhi- 
biting its contents to him, before such cross examination on 
the evidence contained in that statement, or his verbal 
testimony before the Magistrate. [1 Greenleaf on Evidence, 
Section 462, and Notes; Roscoe’s Criminal Evidence, pp. 
263, 267: Taylor’s Case, 8 Carrington & Payne, p. 726.] 

3. The testimony was conflicting, and it is evident the 
introduction of such testimony as that admitted, has great 
weight with the jury, and affected the rights of the defen- 
dant, and it should have been altogether excluded. 

4. The Court has the right to modify and correct the judg- 
ment of the Circuit Court in exceptions, and if the exceptions 
are not sustained, the Court, in assessing the punishment of 
defendant, can take into consideration the two months’ 
imprisonment the defendant has suffered, and the one 
month’s hard labor, without authority of law, which has 
been inflicted on him. W. C. Jones, 

Attorney for Defendant. 
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S. H. Phillips, Attorney General, for the Crown. 

The Attorney General made the following points: 

1. The writing signed by the witness Asii, was competent 
evidence for the purpose of contradicting him upon a material 
point, (for which purpose, alone, it was admitted.) [1 
Phillips on Evidence, 293; 1 Greenleaf Evidence, 462; 
Baker vs. Arnold, 3 Cain R., 279; Lamalere vs. Case, 1 
Wash., C. C., 413.] 

2. The previous inconsistent evidence of Asii, before the 
Magistrate, was legitimately admitted, to discredit him upon 
a material point. [1 Phillips on Ev., 293, and cases cited in 
Cowen & Hill’s Note, No. 533.] 

3. A Court is not bound to give instructions in the words 
of Counsel, or to single out detached facts, and give them 
undue prominence, at the request of either side. [Farnum 
vs. Davidson, 3 Cush., 232; Churchill ws. Rosebeck, 15 
Conw., 359; Den vs. Wintermute, 1 Green, 177. ] 

4. The verdict was warranted by the evidence. 

HARTWELL, J. 

The defendant’s motion for a new trial, as already decided 
by this Court in the King vs. Cornwell, was not properly 
before the Circuit Court. The refusal of the Court to give 
the instruction prayed for, could not have injured the defen- 
dant, the weight of the evidence and credibility of the wit- 
nesses being left to the jury alone. There is no ground in 
this case to set aside the verdict as without evidence. The 
question of setting aside verdict on conflicting evidence is so 
clearly settled, that it is unnecessary to comment upon it. 
The prior admission of the witness Asii, and the evidence of 
the policeman were sufficient, if believed, to sustain the 
verdict. 

In regard to the introduction of the written statement and 
of evidence thereto, after the witness had testified, with 
corroborating evidence, that he knew nothing about the 
paper and that it was obtained from him by violence or 
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misunderstanding, it is enough to say that such evidence is 
always admissible for the purpose of discrediting a witness. 
The witness’ attention should first be called, as was done 
here, to the contradictory written or oral statement alleged. 
The fact that this written paper was sworn to, and only 
signed by the witness does not affect the general rule, 
admitting evidence of previous contradictory statement, in 
matters pertinent to the issue. It was in the discretion of 
the Court to approve or not, the security offered for a bond 
conditioned to pay the fine and costs. What that security 
was, does not appear, and therefore we cannot regard the 
refusal to approve the bond as an abuse of discretion. The 
fine of three hundred dollars imposed is within the limits 
prescribed by law and is not to be set aside as excessive. 
Exceptions overruled. 
Honolulu, October 27th, 1869. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1869. 


Hartwell, and Widemann, J. J. 


Tuos. CUMMINS vs. WM. SUMNER. 


A traveler is not legally liable for damages for COLLISION merely 
because on the left of the HIGHWAY; it is a question of NEGLI- 
GENCE FOR THE JURY. 

In such case, the master is liable for his servants negligence in 
driving, if within the usual scope of employment. 


Tort for damages to plaintiff's horse by«collision with 
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defendant’s team. The plaintiff’s son was driving the plain- 
tiff’s two horse wagon down Fort street, Honolulu, upon the 
right hand side, and near the corner of King street, the 
plaintiff’s off horse was struck in the breast by the off shaft 
of the defendant’s mule cart. The mule was driven by the 
defendant’s servant, upon the left hand side of the street, 
and was just turning the corner when the accident occurred. 
The mule was going at a very slow trot, and the driver 
attempted to rein him up as soon as he saw the plaintiff’s 
horses. The defendant was not personally present, nor had 
he authorized his servant to drive thus. The force of the 
collision was such that the driver was thrown from the cart. 
A letter of the defendant’s, in evidence, admitted that his 
servant was driving, and there was other testimony to the 
same effect, but there was no evidence that the servant was 
specially employed as a driver, or otherwise. The Court 
instructed the jury that they might infer, in the absence of 
evidence to the contrary, that the servant was acting within 
the scope of his employment, and that it was for them to 
decide whether he used due care, or was negligent in driving 
around the corner as he did. The defendant’s counsel 
claimed that, under the statute, the plaintiff’s only remedy 
was against the servant, but the Court overruled their motion 
to dismiss the action on this ground. The jury rendered a 
verdict for the plaintiff, with $40 damages. 

At the request of the defendant’s counsel, the judge 
presiding at the trial reserved the questions of law, and 
reported the case for the Court, in banco. 

HARTWELL, J.: This case presents points of interest to 
the community. All persons have a right to travel freely 
upon the highway, subject only to a due regard to the rights 
of each other. Those rights depend upon certain statute 
regulations, upon custom, and upon the peculiar circum- 
stances of each case. In England, where there is no statute 
upon the subject, the custom requires each traveler to bear 
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to the left in meeting. The statutes of this Kingdom pre- 
scribe as follows: 

“Whenever any persons shall meet each other on any 
bridge, road or other highway, traveling with carriages, 
wagons, carts, or other vehicles, each person so meeting 
shall seasonably turn his horse or other animal, or drive his 
carriage or other vehicle, to the right of the middle of the 
traveled part of such road or bridge, when practicable; so 
that the respective carriages or other vehicles aforesaid, may 
pass each other without interference. 

“When it is difficult or unsafe, for persons traveling with 
any of the aforesaid carriages or vehicles, on account of their 
being heavily laden, or otherwise, to turn or drive their 
carriages, or other vehicles, to the right of the middle of 
such traveled part, as aforesaid, any person thus prevented, 
when meeting with any other person traveling with any of 
the carriages, or vehicles aforesaid, shall stop a reasonable 
time, at a convenient part of the road, to enable such other 
person to pass by.” 

“Whenever a traveler ask another to permit him to pass, 
the vehicle of the latter being stationary at an inconvenient 
place for passing by, or traveling at a slower rate, it shall be 
the duty of the person so requested, to make room for 
passing. 

“No person shall permit his carriage or vehicle to travel 
or pass on any such bridge or road without a suitable driver 
or conductor; nor shall leave the same on any such bridge or 
road stationary, in such a situation as to obstruct other 
persons traveling with any carriage or other vehicle.” 

“Every person violating either of the foregoing provisions 
of the law of the road, shall be fined for each offense not 
less than one, nor more than twenty-five dollars, and any 
person injured by any violation of the provisions aforesaid, 
shall be entitled to recover damages in an action to be com- 
menced within six months after the injury.” [Compiled 
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Penal Code, Chapter 53, Sections 9-13; Civil Code, Sections 
373-377. | 

It will be remarked, that no person is forbidden to travel 
upon the left side, or upon any portion of the highway. Any 
one may drive in the middle, or upon either side of the trav- 
eled road, provided he do not, in so doing, unreasonably’ 
obstruct persons who are upon the lawful side. The statute 
itself recognizes this right, in providing that persons meeting 
“shall seasonably turn to the right,” and that any one pre- 
vented from so doing, “shall stop a reasonable time,” &c. 
It only requires the turning to the right, “when practicable.” 

In New Hampshire it is intimated in one case “that if a 
person voluntarily goes upon the prohibited side of the way, 
his inability to yield the way probably would not furnish a 
legal excuse, exonerating him from liability for an injury sus- 
tained by one in passing, who was nowise at fault. It would 
be a legal fault, * * a question of law upon the facts 
proved, and not a question of fact for the jury.” (Brooks vs. 
Hart, 14 N. H., 307.) Bronson vs. Noyes, 7 Wendell, 186, 
sustains the same doctrine, and both cases are cited without 
dissent by Angell, in the text of his treatise on the law of 
highways, Sec. 333. 

But we are unable to accept, as sound law, the doctrine 
that where neither party is in fault, otherwise than by one 
being upon the wrong side of the road, the only question for 
the jury shall be, to assess the damages and find for the 
plaintiff. The law gives to all the full reasonable use of the 
traveled road, and we are of the opinion that the question of 
negligence in the conduct of a traveler who finds himself 
upon the left, and unable to turn seasonably, is exclusively 
for the jury. 

Our view of the law, is taken in Parker vs. Adams, 12 
Met., 415, where the Court (Dewey, J.) held as follows: 
“Tt is insisted that the defendant, being on the wrong side of 
the road, in violation of the provisions of the statute, was at 

12 
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all events liable for all damage occasioned thereby, notwith- 
standing any negligence on the part of the plaintiff. This 
position, we think, is untenable.” 

We must, accordingly, dismiss the idea that a traveler is 
legally liable, simply because he is not upon the right hand 
‘side of the road, or because he fails to bear to the right. 
Crowded streets, requirements of business, halking teams, 
and occasions in the common experience of everyone, give 
sufficient interpretation of the law on this point. “Lex nemi- 
nem ad impossibilia cogit.” 

It was urged in this case, that the statute does not apply to 
turning corners, and that no effort or precaution of the de- 
fendant could have prevented the occurrence. Fales vs. 
Dearborn, 1 Pick., 344, was a case precisely like the present. 
There the Court instructed the jury, that the defendant, who 
was turning a corner upon the left, was answerable for all the 
injury, and the Court above held that the defendant, before 
attempting to cross in that manner, should have waited to 
see if he would thereby interfere with persons in the proper 
exercise of their right. In Lovejoy vs, Dolan, 10 Cush., 495, 
the defendant was driving around a corner, upon the right 
side, when he collided with the plaintiff’s coach, which was 
on the left. The judge declined to dismiss the case on these 
facts, and instructed the jury that the statute did not apply to 
such a case; that the position of the plaintiff’s coach was to 
be considered as a circumstance bearing upon the question of 
negligence on his part. The Supreme Court, (Bigelow, J., 
afterwards C. J.) sustained their ruling, using this language: 
“The language of the statute manifestly has reference only 
to the meeting of persons traveling on the same highway. 
The terms ‘meet’ and ‘pass’ are used in their strict signi- 
cation, and are intended to apply only where travelers are 
approaching each other from opposite directions, intending 
to pass on the same road. They cannot with accuracy he 
said to meet and pass, when they come together in different 
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directions from two roads or streets which intersect each 
other. Besides, the language of the statute, ‘that whenever 
any persons shall meet each other on any road, &c., each per- 
son shall seasonably drive, &c., to the right of the middle 
part of such road,’ clearly contemplates only one road upon 
which travelers are coming towards each other from opposite 
directions.” But we do not regard the view of the learned 
Court in the last case as decisive of the rights of the parties 
in this case. It was the plaintiff in the former case, and not 
the defendant, who was on the left side. The instructions, 
leaving the whole question to the jury, were precisely those 
given in this case, and were expressly approved. Fales vs. 
Dearborn, ubi supra, was disapproved in Lovejoy vs. Dolan, in 
so far as the court had decided that there was legal negli- 
gence, instead of leaving it to the jury. In Pluckwell vs. 
Wilson, 5 C. & P., 375, Alderson, J., held “that a person is 
not bound to keep on the ordinary side of the road, but that 
if he did not do so, he was bound to use more care and dili- 
gence, and keep a better lookout.” In the case at bar, the 
jury by their verdict, affirmed the want of such due care, as 
would absolve the defendant’s servant and put the collision 
under the category of those accidents in which neither party 
is to blame. p 

Was this negligence of the servant, in law, the negligence of 
the plaintiff? In Goodhue vs. Dix, 2 Gray, 181, the 
action was founded upon. the statute, and the Court held that 
the remedy was not against the owner of the team, who was 
not shown to be implicated in the servant’s act, but was 
solely against the servant. It is to be observed, that the 
action in that case was brought under the statute by the 
declaration, and that no averment was made of carelessness 
or negligence on the part of the defendant or his servant. 
The Court below made the defendant responsible for the 
results of the servant’s act, in omitting to bear to the right, 
and were overruled. In the present case, which was 
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appealed from the Police Court, no written declaration was 
made, or required, the plaintiff relying on his common law 
rights, as well as on the statute. In the Massachusetts 
statute, every person offending against its provisions, besides 
being liable to a fine, is expressly made liable for all damage 
resulting. Our statute makes the offender personally liable 
to a fine, but does not refer the general civil liability to him. 
We think, therefore, that the common law liability of the 
plaintiff, for his servant’s negligence is not affected by this 
statute. 

The evidence offered was prima facie sufficient to show 
that the servant was acting in the scope of his usual employ- 
ment. [Smiths Master and Servant, p. 134, et passim.] 
The terms of hiring were known to the defendant. His ser- 
vant was driving, and if this was a servant engaged for other 
duties, as a house servant for instance, and not for driving, it 
was easy for the defendant to show it. 

The test of the master’s liability is not in his consent or in- 
tention, nor indeed is it in the intention of the servant. All 
persons owe to the community the duty of selecting servants 
for driving, who can be trusted to drive prudently in the 
highways. The rule is clearly drawn in Howe vs. New- 
march, 12 Allen, 56, (Hoar, J.) thus: “The master is not 
responsible as a trespasser unless by direct or implied author- 
ity to the servant he consents to the wrongful act. But if 
the master give an order to a servant which implies the use 
of force and violence to others, leaving to the discretion of 
the servant to decide when the occasion arises to which the 
order applies, and the extent and kind of force to be used, he 
is liable if the servant in executing the order makes use of 
force in a manner or to a degree which is unjustifiable, and 
in an action of tort in the nature of an action on the case, the 
master is not responsible if the wrong done by the servant is 
done without his authority, and not for the purpose of exe- 
cuting his orders or doing his work. So that if the servant, 
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wholly for a purpose of his own, disregarding the object for 
which he is employed, and not intending by his act to 
execute it, does an injury to another not within the scope of 
his employment, the master is not liable. But if the act be 
done in the execution of the authority given him by his 
master, and for the purpose of performing what the master 
had directed, the master will be responsible, whether the 
wrong done be occasioned by negligence, or by a wanton or 
reckless purpose to accomplish the master’s business in an 
unlawful manner.” See also McDonald vs. Snelling, 14 
Allen, 290. 

The Court in laying down the above rule, review the 
leading cases in point and arrive at conclusions which we 
regard as settling the law involved in that case, and applying 
to this. 

Judgment affirmed. 

A. F. Judd, for plaintiff; R. G. Davis, H. Thompson 
with him, for defendant. 

Honolulu, November 10th, 1869. 


178 HAWAIIAN REPORTS, 1869. 


Peter H. Treadway, Trustee, v. Stephen H. Phillips, Administrator. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1869. 


Hartwell and Widemann, J. J. 


Peter H. Treapway, TRUSTEE, vs. STEPHEN H. PHILLIPS, 
ADMINISTRATOR. 


If an EXECUTOR die before completing his trust, he may have for his 
services not the full COMPENSATION provided for in the wil, but a 
quantum meruit. 


SUBMISSION OF A CAUSE WITHOUT ACTION. 


“Peter H. Treadway, as he is guardian of the minor 
child of the late Thomas King, and also trustee of the estate 
of said deceased, claims that fifteen hundred dollars, being a 
proportionate part of the amount taken by Frank Molteno, 
under the supposed provisions of the will of said deceased, 
and the codicil thereto, should be refunded to said estate, 
the said Molteno not having lived long enough to discharge 
all the duties imposed upon him by said will and codicil. It 
is agreed that said Molteno died on February 28th, A. D. 
1869, and that the will and codicil of said Thomas King, and 
all the papers relative to the probate of his estate, may he 
referred to by the Court, and that the case may be decided 
by the Court, without argument.” 

P. H. Treapway, 
Guardian and Trustee. 
STEPHEN H. PHILLIPS, 
Administrator of Estate of F. Molteno. 


COPY OF CODICIL TO WILL OF THOMAS KING. 


“And I further add that if Frank Molteno will, himself, 
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use the money for the benefit of my wife Maria, and my 
daughter Sarah King, then they shall have the interest only 
until my daughter shall become of age, and the said Frank 
Molteno shall have ten per cent. of the amount for his 
trouble in so doing. 

“And I further desire my friend Frank Molteno to carry 
out all the plans that I have made for the future, and which 
are well known to him, having full faith in his judgment and 
discretion. 

“Witness my hand, this second day of March, A. D. 1863. 


Tuomas KING. 


“Executed in our presence, and witnessed by us, at the 
request of Thomas King. 
“J. W. AUSTIN, 
“Wm. HILLEBRAND.” 


HarTWeELL, J.: By reading over the record referred to 
in the above statement, the facts appear, which the state- 
ment should have set forth, that King died April 1, 1863, 
and by his will, duly admitted to probate, appointed Molteno 
executor of his estate, and guardian of his infant daughter. 
The age of the daughter appears in no part of the records. 
It is to be inferred, that Molteno, having accepted this trust, 
as the record shows, held it until his death, a period of 
nearly six years. By the terms of the codicil, the widow 
and daughter are to have the interest on the property until 
the daughter is of age, and Molteno, if he himself use the 
money bequeathed, is to have ten per cent. thereof for his 
trouble. 

If, by his own fault, the executor failed to fulfill his trust, 
no compensation for his services could be allowed, but when 
the completion of his trust becomes impossible by the act of 
God, he is entitled to a quantum meruit for services rendered. 

The defendant informs the Court that he asks no decision 
upon the amount to be allowed, unless the said sum of 
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$1,500, assumed to be the entire percentage named in the 
codicil, be allowed. 

The entire percentage can not be allowed, and the said 
sum of $1,500 is to be refunded to the King estate. 

Let judgment be entered up accordingly. 

Honolulu, November 17th, 1869, 


SUPREME COURT—IN BANCO. 


Allen, Ch. J., Hartwell, J. 


Georce E. TUCKER AND GILBERT WALLER, vs. GERRITT P. 
Jupp, ExecurTor, anp J. W. Austin, ADMINISTRATOR, WITH 
THE WILL ANNEXED, OF THEOPHILUS METCALF, DECEASED. 


À PARTNERSHIP is made only by actual agreement, and not by 
operation of law, when parties agree to act together as principals, 
and is dissolved on the death of any partner. 


A partner cannot charge for PERSONAL SERVICES unless by agree- 
ment. 


Partnership property must be devoted to debts and purposes of the 
partnership. 


Under an agreement of co-partnership whereby all “IMPROVEMENTS” 
on a sugar plantation are at the expiration of the term of partner- 
ship to revert “to the plantation,” firm money having also been 
devoted to improvement; HELD, that the RULE AS BETWEEN 
LANDLORD AND TENANT applies, and that the firm should take the 
crop standing at its dissolution, together with all stock, tools and 
engines removable without injury to the buildings and bought 
with firm money. 


Bill in equity, with exhibit annexed, filed May 30th, 1868; 
process issued, returnable June 16th, before the Chancellor; 
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answer filed September 19th; replication filed October 3. 
August 5, 1869, the respondents’ counsel moved to dismiss, 
for want of prosecution. At the hearing of this motion, the 
complainants’ counsel argued that there had been no delay 
on their part, but that one of the complainants had died, and 
the delay was caused partly by that event, and partly by 
their efforts to resist the discharge of one of the executors. 
The respondents’ counsel agreeing thereto, and stipulating to 
take no advantage by reason of the non-appearance of any 
representative of Tucker, a hearing was assigned for August 
Sth, with the agreement that Hartwell, J., should sit with 
the Chancellor, and their decision be final. 

The bill avers that, November 26, 1855, the complainants 
entered into the following agreement with the decedent: 
[Exhibit A.] 

“That said Tucker & Waller take charge of the lumber- 
ing business belonging to the Kaupakuea Plantation, of Hilo, 
Island of Hawaii, for the term of two years; said Tucker & 
Waller to have sole charge of the sawmill, and all thereto 
belonging; they are to have the selection and control of as 
many bullock for working at the lumbering business as they 
may require, from the herd now on the plantation. They 
are also to have the use of the sawmill and all implements, 
such as yokes, chains, axes, &c., (an inventory of which will 
be hereunto appended,) now on the plantation, for their use, 
returning the same to said Metcalf at the expiration of the 
term above specified, in as good condition as when received 
by them. All oxen killed outright, or permanently injured, 
while in their service, shall be paid for at the rate of 
eight cents per pound when dressed, or-at such reasonable 
price as may be agreed upon, at the time, between them and 
said Metcalf, or his agent. Said Tucker & Waller shall, 
however, have such beef as may be slaughtered at the plan- 
tation, for their own use, at the rate of four cents per pound 
at the shambles. Said Tucker & Waller are to furnish all 
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labor, provisions, in fact, everything that may hereafter be 
required for carrying on the lumber business as above in- 
tended, and to work faithfully and prudently at the same, 
during the term above specified. In consideration of the 
land, mill, oxen, implements, &c., &c., &c., supplied by said 
Metcalf, and the labor and material supplied by said Tucker 
& Waller, the proceeds shall be divided as follows: One 
half to said T. Metcalf, delivered by the other party at the 
place of sale, and the other half shall belong to said George 
E. Tucker and Gilbert Waller. The usual words, ‘executors, 
administrators and assigns,’ are understood to apply, always, 
to both parties to this agreement. 

“In witness whereof,” &c. 

That the said agreement was superseded February 14th, 
1856, by the following, viz.: [Exhibit B]. 

* * “That said Tucker & Waller shall take charge of 
the plantation of Kaupakuea, in the district of Hilo, Island of 
Hawaii, for the term of ten years upon the following terms 
and conditions, viz.: Said Tucker & Waller shall furnish all 
labor and provisions for carrying on the plantation, and also 
all tools and implements that may be required during 
the term of this agreement. All necessary fence and 
buildings shall be made and credited at the expense 
of said Tucker & Waller—said Metcalf agrees, however, 
to furnish any nails, butt-hinges, locks and fastenings that 
may be required for any substantial wooden buildings 
that said Tucker & Waller shall hereafter erect. The 
saw-mill now on the place shall be kept in and returned 
in good condition for sawing, also the wooden dwelling house 
(or an equally good one) now on the place shall be returned 
in good condition to live in. All other buildings for which 
T. Metcalf has furnished nails etc., in the construction shall 
revert at the expiration of this agreement in good condition. 
Said Tucker & Waller shall take good care of all bullock 
and horses or other cattle and their increase belonging to 
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said T. Metcalf and now on, or that he may hereafter put 
upon the place, castrating and branding all that require it, at 
least four times in each year, paying all trespass, also all 
losses and damages to cattle through their negligence. 

“All cattle sold, or otherwise disposed of from the place, 
shall be delivered at the place of sale, if on the Island of Ha- 
waii, if elsewhere, then to the vessel at the place of deliver- 
ing at the expense of said Tucker & Waller. They are also 
to keep a true book account of all transactions wherein said 
T. Metcalf is interested. They shall keep an exact account 
of all beef consumed by them upon the place, for which they 
shall credit said Metcalf at the rate of four cents per pound. 
All pork, fowl or other flesh than beef which they may 
require for food only and grown upon the place, they shall 
have free of charge. Said Tucker & Waller are to have as 
many and such bullock for work as they may select from the 
flock, being responsible for all losses and injury to said work- 
ing bullock while in their service. They can also have the 
reasonable use of any horses belonging to said Metcalf that 
are now or may hereafter be upon the place, on the same 
conditions; said Metcalf does not however obligate himself 
to furnish horses for their use at any time. That in consider- 
ation of the labor, &c., furnished by said Tucker & Waller, 
they shall be entitled to one-half of the gross sales of all pro- 
ducts of the plantation at the place of delivery, excepting the 
bullock and horse kind, upon all actual sales of bullock, they 
shall receive ten per cent., but upon the sales of the horse 
kind they shall receive nothing. Said Metcalf, however, is 
to control the sales of bullock and horses, he is also to have 
such bullock, for work and milk to take to the island of 
Oahu for his use there as he may require without deducting 
percentage. Said Tucker & Waller shall be permitted to 
have ten animals each for their own upon the land, at any 
and all times during the term of this agreement. They shall 
labor faithfully, diligently and economically, not only in 
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caring for the cattle on the place, but in all other branches of 
business where both parties are mutually interested. Said 
T. Metcalf agrees to bear one-half of the expense sustained 
by both parties in keeping an anchorage buoy in a condition 
to use in front of the plantation landing. It is agreed that in 
all places where the words ‘executors, administrators and 
assigns,’ are usually inserted in instruments shall be under- 
stood as implied in this agreement. 

“T hereby agree that the words ‘one-half of the gross sales 
of all products of the plantation’ shall and is hereby altered, 
so as to read ‘two-thirds, &c., &c., to said Tucker & Waller,’ 
&c., also that instead of ‘four cents per pound’ for beef, 
they (Tucker & Waller) shall pay me but two cents per 
pound.” T. METCALF. 

Kaupakuea, March 2d, 1857. 

' That under the second agreement, the complainants took 
charge of the plantation, fenced and plowed a large portion 
of the land at their own expense, furnished labor and provisions 
for carrying on the plantation, and also tools and imple- 
ments to the value of one thousand and eighty-nine dollars. 

Exhibit C. is a schedule of the implements, with prices, 
footing up $1089, signed, ‘‘Received payment by note. 
T. Metcalf. Kaupakuea, Feb. 14th, 1856,” and written 
across, “The articles herein above mentioned have this day 
been returned to the plantation. T. Metcalf. Kaupakuea, 
Dec. 14th, 1857.” 

That on December 14th, 1857, the second agreement was 
cancelled by the decedent with the complainants’ consent, 
and the implements were turned over to the plantation, and 
the following third agreement was made: [Exhibit D.] 

‘x * That said Tucker & Waller are to take charge and 
carry on the sugar plantation, known as Kaupakuea, in the 
district of Hilo, owned by said T. Metcalf, for one-fifth of the 
profits each—said T. Metcalf furnishes the land with all its 
implements as it now stands, together with such bullocks and 
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horses as may be required for work, that are now on the 
plantation. The plantation being responsible for all injury to 
said bullocks and horses while in its service, also for the 
charge of keeping the same. Said Metcalf agrees to furnish 
all tools and implements now on the plantation free of 
charge, he also further agrees to furnish all other capital or 
means hereafter required for the sufficient conduct of the 
plantation, upon the condition of being allowed or credited 
the current rate of interest, for what means he may furnish 
personally, or the actual interest he is obliged to pay other 
parties for such accommodation, and said T. Metcalf is to 
receive three-fifths of the profits. This agreement shall con- 
tinue for the term of ten years, at which time said plantation, 
with all improvements, shall revert to said T. Metcalf or his 
heirs. 

“Said T. Metcalf has been persuaded against his better 
judgment, to agree to not charge interest on the capital fur- 
nished for the first twelve months from this date.” 

That the complainants, at the date of the third agreement, 
turned over to the plantation all the improvements they had 
made under the previous agreement, and received no re- 
muneration therefor or for their labor performed under said 
agreement. That the complainants carried on the sugar 
plantation under the third agreement, gave all their care, 
labor and diligence on the same, made valuable improve- 
ments in fencing the land, erecting buildings, in the cultiva- 
tion of the cane and manufacture of sugar, and doing all 
things by them agreed to be done. 

That Metcalf performed his part of said agreement up to 
January Ist, 1862, and the plantation accounts were fairly 
kept and balanced up to that date, with the exception that 
Metcalf contrary to the terms and intent of the last agree- 
ment, charged the complainants for the cattle and horses he 
was bound by said agreement to furnish for plantation use. 

That by the account current made and exhibited by the 
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complainants January lst, 1862, and by Metcalf’s letter of 
February 10th, 1862, [Exhibit E] the liability of the planta- 
tion was $21,624.23, of which sum $17,171 was then bearing 
interest, leaving the balance of $4,453.23, to bear interest 
from that date only. 

That Aldrich, Walker & Co., were agents for the planta- 
tion from January Ist, 1862, to December 31st, 1865, and 
that in the plantation account stated January Ist, 1864, the 
plantation is wrongfully debited with $7,136.78, the private 
debts of Metcalf, which sum with interest to December 31st, 
1867, amounts to $11,795 wrongfully taken from plantation 
profits. That Walker, Allen & Co., were the successors of 
Aldrich, Walker & Co., as agents of the plantation, and acted 
in that capacity until Metcalf’s death in San Francisco, Aug- 
ust 6th, 1866, and thence acted as agents of the plantation for 
the executors of Metcalf’s will until January 1st, 1867, when 
G. P. Judd became and has since remained the agent, having 
the plantation under his control and management. 

That by Metcalf’s will, duly admitted to probate, G. P. 
Judd was named as one of the executors, and accepted his 
trust as such executor, and the other persons named in the 
will as executors declining to accept the trust, the Court ap- 
pointed J. W. Austin administrator with the will annexed, to 
act with Judd as executors, and that Judd and Austin quali- 
fied and acted, and still are acting under said appointment. 

That the following clause is in Metcalf’s will: “And I do 
further charge and direct my daughter Emma, that she do 
keep the plantation up to full working order, as far as in her 
lies, so that all my objects, hereinbefore expressed, may be 
fully accomplished, inasmuch as she is able.” [Exhibit F.] 

That during the agency of Walker, Allen & Co., G. P. 
Judd, as said executor, gave Walker, Allen & Co., his seven 
promissory notes of $5,000 each, dated respectively on the 
Sth, 6th, 8th, 9th, 10th, 11th and 12th days of October, A. D. 
1866, bearing interest at the rate of one per cent. per month, 
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and secured by mortgage on the plantation, said mortgage 
being also security for two of Metcalf’s notes, amounting to 
$10,404.61, the mortgage itself setting forth that it was given 
in order that Walker, Allen & Co. might raise money. A 
copy of the mortgage is annexed to the bill. 

That Walker, Allen & Co. subsequently obtained money 
from third parties, giving the said promissory notes as colla- 
teral; that April 13th, 1867, certain of the notes were sold at 
public auction, and Judd and Austin, as said executors, 
bought Judd’s note, as executor, for $5,000, and its accrued 
interest of $2,670, with proceeds of sugar sales, instead of 
using said proceeds to reduce the interest account and princi- 
pal debt on the plantation. 

That Judd, as plantation agent, charged the plantation 
$3,250 for the purchase of Metcalf’s private note of $5,000 
and interest, the note not being given on plantation account, 
and being then paid by proceeds of sugar. 

That Judd, as said executor, charged the plantation $857.72 
for shooks, which he in fact bought for about $162.50, and 
when asked for bill of sale, informed the complainants’ coun- 
sel that after expending money upon them, he had sold them 
to the plantation at small profit. 

That Judd credited sale of sugar to Walker, Allen & Co., 
April 17th, 1867, in the sum of $4,760.40, which was $34.51 
less than the actual net of said sales; that, January 4th, 1867, 
Judd debited the plantation $352.22, which was $100 more 
than should have been debited, besides the commissions 
charged. 

That the accounts of the executors show nearly $63,000 as 
proceeds of the last incoming crop; that Judd received 6,727 
kegs of sugar, but his accounts, as shown to the complainants, 
account for only 6,625 kegs, or 102 kegs short. 

That by the account current, since January 1, 1862, large 
and ruinous interest was paid, contrary to the agreement re- 
ferred to in exhibit D., for money used on the plantation, 
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being over $5000 so paid, against the protest of the com- 
plainants. 

That a note of $2000 and interest, amounting to $2,116.66, 
was paid July 29, 1869, from proceeds of the plantation, for 
which no credit was given to the plantation. 

That Judd as agent credited the plantation $16 for four 
cords of wood sold to himself, which were in fact five cords, 
worth more than $16. 

That in the year 1864 the complainants were greatly dam- 
aged by Metcalf’s failure to furnish requisite machinery to 
dispose of a large and valuable crop of sugar, as he was 
bound to do by the terms of agreement D, until long after it 
should have been forthcoming, by which failure on his part 
two hundred and twenty-five tons of sugar, more or less, 
were lost to the plantation. 

That the said executors of Metcalf’s will failed to make an 
appraisement of his estate. 

That about the expiration of their term of ten years under 
agreement D, the complainants demanded of the executors a 
full settlement of all matters relative to the plantation, but 
were requested to go on and all would be right, but not satis- 
fied with so doing they again demanded a settlement, and 
were told by the executors to send their accounts to Honolulu 
and settle them, as there were no profits as would appear 
from the accounts rendered. 

The bill avers that the complainants are entitled to two- 
fifths interest in all the improvements on the plantation, con- 
sisting of fences, tools, implements, horses, cattle, mules, 
carts, engines, and the necessary machinery to manufacture 
sugar placed there for that purpose, which have been paid 
for by their money and results of their labor, being the profits 
of the plantation. 

Also, to two-fifths interest in a contract for fifty coolies, 
made July 29, 1865, for $8050.25, for eight years service on 
the plantation ; and in a contract for twenty-five coolies, made 
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May 21, 1867, for five years service, and in the contracts of 
about one hundred native laborers on the plantation up to 
December 14, 1867, to whom advances were paid out of the 
profits of the sugar in which the complainants had a two- 
fifths interest. 

Also, to two-fifths interest in all the sugar and product of 
the cane taken off the plantation since December 14, 1867, 
deducting cost of taking off the crop now coming in, the 
complainants’ time and labor up to that date having been 
devoted to the cultivation of said cane and to the care of the 
plantation. That the plantation accounts are unliquidated. 

That Judd, since he has assumed charge as agent of the 
plantation, has charged a commission of five per cent. as such 
agent, and at the same time has received his commissions as 
said executor, and $300 for extra labor, one year; that while 
acting as such agent, he has paid over $13,000 of Metcalf’s 
private debts from the proceeds of the plantation, or money 
borrowed by him to carry it on; that as such agent he has 
paid $1,844.69 to Metcalf’s family, for their support and for 
other expenses, and July 31, 1867, transferred to the credit 
of the said executors, he being one, $2,821, both sums being 
paid from plantation proceeds, when the plantation was pay- 
ing heavy interest, and when there were bills outstanding 
against the plantation to the amount of $2,622.54, and that 
G. P. Judd, in his double capacity as agent and executor, 
has mismanaged the plantation, and, together with J. W. 
Austin, executor, has failed and refused to make a just and 
equitable settlement of accounts with the complainants. 

That Judd, as agent, charged the plantation $500 interest 
on J. H. Thompson’s note for $5,000, which note said 
Thompson held only as collateral for a note of $3,000. 

That upon a true and just settlement, a large balance 
would appear to be due the complainants. 

That G. P. Judd ought to be compelled to discover the 
deficiency of the said 102 kegs of sugar, and the said Judd 

13 
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and Austin, executors, to account for all the plantation pro- 
ceeds under agreement D, and that a receiver ought to be 
appointed to take charge of the plantation, to appraise the 
value of the labor contracts and improvements, to dispose of 
the crop growing December 14th, 1867, to receive and col- 
lect all moneys due up to that date, and that the executors 
should, meanwhile, be restrained from all control over the 
plantation, and be ordered to pay to the complainants what- 
ever may appear to be due them, upon appraisement of the 
improvements, crops and labor contracts, and final adjustment 
of accounts. 

The bill prays for formal discovery of the charges concern- 
ing accounts, for the appointment of a receiver, and for an 
injunction against the executors. 

The respondents’ answer admits that agreements A, B, 
and D, were made; that the tools described in schedule C, 
were furnished by the complainants, but avers that they 
were turned over to the plantation, as appears by exhibit C, 
and then became Metcalf’s private property, and formed a 
part of what he agreed to furnish free of charge. The an- 
swer claims that agreement D operated as a final settlement, 
as well as cancellation and supersedure of all claims under 
agreements A and B, and denies that the complainants have 
any title or claim to the improvements made under agree- 
ment B, or that they received no remuneration for their 
labor and services under agreements A and B, or that they 
took charge and made valuable improvements under agree- 
ment D, averring that Metcalf had charge for two years from 
the date of the third agreement, and that his services there- 
for were worth $6,000, and that the complainants gave such 
care and services only, as any other two foreigners of 
ordinary intelligence and industry would be competent to 
perform, and which were worth only about $20 a month, 
with board and lodging, and that the improvements were 
made at the expense of the plantation, the complainants 
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merely contributing their services; avers that the plantation 
was at great expense for laborers and mechanics employed in 
erecting machinery and buildings, and making improve- 
ments. 

Admits that the plantation accounts were fairly kept and 
balanced to January Ist, 1862, with certain exceptions, here- 
after noted. 

Denies that Metcalf charged for horses and cattle contrary 
to agreement D. 

Admits the complainants’ account of January Ist, 1862, 
showing the plantation liabilities to be $21,624.23, of which 
$17,171 were then bearing interest, leaving $4,453.23 bearing 
interest only from that date. 

Admits that Aldrich, Walker & Co. were agents of the 
plantation from January Ist, 1862, to December 31st, 1865, 
and that the account current of January Ist, 1864, showed 
the plantation debited with $7,136.78 of Metcalf’s private 
accounts, and that this sum with interest to December 31st, 
1867, amounts to $11,795. 

Admits that Walker, Allen & Co. were agents of the plan- 
tation, as charged; that Metcalf died August 6th, 1866, leav- 
ing his will, in which G. P. Judd is named as executor, and 
that Judd duly assumed the executorship of the will, and the 
others named in the will, declining the trust, J. W. Austin 
was appointed co-executor by the Court, and that Judd and 
Austin are still acting as such executors. 

Admits that G. P. Judd became the plantation agent Jan- 
uary lst, 1867, and now has the same under his charge; and 
that Judd, as executor, gave the notes and mortgage as 
charged, averring that the said notes were given to liquidate 
a debt of $49,084, due Walker, Allen & Co. by the planta- 
tion, and thereby to save it from being sold on execution, at 
the suit of Walker, Allen & Co. 

Admits that Walker, Allen & Co. subsequently raised 
money on said notes, as collaterals; that certain of the notes 
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were sold at public auction, and that Judd and Austin, as 
said executors, purchased Judd’s note as executor, of $5,000, 
with accrued interest for $2,670, from proceeds of the sugar, 
and avers that this purchase saved about $2,630 to the plan- 
tation. 

Denies that Judd paid large interest in order to make the 
purchase, instead of reducing the interest account from the 
proceeds of the plantation. 

Avers, in regard to the allegation that Judd paid $500 
interest on Thompson’s note, held as collateral for a note of 
$3,000, that Metcalf, by his attorneys in fact, Walker, Allen 
& Co., executed said note of $5,000, July 17, 1866, indorsed 
by Walker, Allen & Co., payable in six months to their 
order, and held by Thompson as collateral, of Walker, Allen 
& Co.’s note to J. H. Thompson, for $3,000, and that Judd, 
as agent, June 15, 1867, paid $500 interest to Thompson on 
said note of $5,000, and August 30, 1867, charged the plan- 
tation $3,250 paid for the purchase of said note of $5,000 and 
interest, although the note was not on plantation account, 
but submits that the same was chargeable to the plantation 
in like manner with the sums paid for the support of the 
complainants and their families on the plantation. 

Admits that said purchase was made from sugar proceeds 
and denies that the complainants were interested therein 
further than in the ultimate profits. 

Avers that the shooks were charged by Judd as agent and 
not as executor, the shooks not being intended for use until 
the expiration of the ten years, agreed upon by agreement 
D., and that the same should have been charged against the 
crop of 1868. 

Denies that the sale of sugar to Walker, Allen & Co., of 
April 17, 1867 of $4,760.40 netted $4,794.91, making a 
difference of $34.51. 

Admits that Judd debited the plantation January 4th, 
1867 with $352.22 making a difference of $100 besides 
commissions. 
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Denies that the complainants succeeded in procuring an 
examination of the plantation accounts only by great exertion 
and importunity and after needless delay on the part of G. 
P. Judd as agent of the plantation, and avers that when 
requested, he, with reasonable promptness, allowed them to 
examine the accounts, and that December 14, 1867, he fur- 
nished them a proximate statement of the condition of the 
plantation at that date, by which it appeared that the pro- 
ceeds of the crop of 1867 were about $63,000. 

Denies that G. P. Judd received 6,727 kegs of sugar and 
accounted for only 6,625 kegs, leaving a deficiency of 102 
kegs, and avers that he accounted for 6,728 kegs. 

Denies that large and ruinous rates of interest were paid 
for the money required to carry on the plantation, amounting 
in excess td $5,000 paid against the protest of the com- 
plainants. 

Admits that a note of $2,000 amounting with interest to 
$2,116.66, due W. A. Aldrich was paid July 29th, 1862 
from the sugar proceeds, for which no credit was given the 
plantation. 

Denies that Judd credited the plantation with 4 cords of 
wood sold to himself, but avers that he credited 4 piles of 
wood, and neither admits nor denies that the same was 5 
cords or that it was worth more than $4 a cord, averring that 
the same was brought to Honolulu because owing to stress of 
weather it could not be landed at the plantation, and was 
credited at the same rate that the plantation was then paying 
for wood. 

Denies that the complainants were damaged by Metcalf’s 
failure to furnish machinery. 

Admits that no appraisement was made by the executors. 

Denies that about December 14, 1867, the complainants 
were requested by the respondents to go on at the plantation 
and all would be right, but admits that they were told to 
send their accounts to Honolulu and settle them, as there 
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were no profits, and the plantation was largely in debt as 
would appear from the accounts. 

Denies that the complainants are entitled to two-fifths 
interest in all improvements on the plantation or in the 
several coolie or native labor contracts, or that the advances 
of the coolies or native laborers were paid for out of the 
profits of the plantation under agreement D; or that the 
complainants are entitled to two-fifths interest in the cane 
taken off subsequently to December 14th, 1867, after 
deducting cost of taking off the crop now coming in. 

Admits that the complainants’ time and labor to Decem- 
ber 14, 1867, were expended in cultivating said cane and 
keeping the plantation in order, also, that the plantation 
accounts are still unliquidated. 

Admits that Judd as agent has charged five per cent. 
commissions, and at the same time received his commissions 
as executor and $300.00 for extra services in one year, but 
avers that the same were allowed by Hon. Robert G. Davis, 
Associate Justice of Supreme Court, August 13, 1867; 
denies that since Judd has assumed charge of the plantation 
he has paid from its proceeds over $13,000 of Metcalf’s 
private debts not chargeable to the plantation. 

Admits that Judd paid $1,844.69 from plantation proceeds 
for the support of Metcalf’s family and other expenses, and 
that July 31st, 1867, he transferred $2,821 from plantation 
proceeds to the credit of the executors, he then being one, 
but avers that the said sum of $1,844.69 is included in the 
said sum of $2,281, and denies knowledge of any outstanding 
bills then due against the plantation, but admits liabilities 
not then matured. 

Denies that Judd in his double capacity as agent and 
executor has mismanaged the plantation either alone or with 
Austin, or failed to make a full, just and equitable settle- 
ment, or that a large balance due the complainants would 
appear upon a just settlement of accounts, but submits that 
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an account of several large sums of money and goods, wares, 
merchandise and live stock furnished by Metcalf and used by 
the complainants and their families, and by them sold and 
disposed of, with interest on such sums, would show that a 
large balance is due Metcalf’s estate by the complainants. 

Claims that the plantation account of January Ist, 1862, 
should be corrected by charging to the plantation the follow- 
ing items, viz.: $6,000 due Metcalf for his services in 
managing the plantation for three years, $100 due Metcalf 
for the use of a certain land on the plantation, by him pur- 
chased April 2d, 1859, known as the “Hema” premises, and 
worth $200 to the plantation, $2,000, the amount of a note 
to R. C. Wyllie, also large sums of money paid by Metcalf 
for insurance on the plantation buildings previous to and 
since January Ist, 1862, and $227.25 paid to A. B. Bates, as 
counsel fees. 

The replication sets up no new matter. 


HarTWELL, J.: The papers present some complication, 
but there are few unsettled points of law involved in the case, 
which require the judgment of the Court. The first point is 
whether Tucker and Waller were Metcalf’s partners, or his 
agents only, to be remunerated by shares in the profits. 
There has been a series of decisions in the English and 
United States courts, commencing with the leading case of 
Waugh vs. Carver, 2 H. BI., 235, in 1789, to the effect that 
parties might become liable for each others’ acts as partners, 
contrary to their own intention or expressed agreement. If 
A and B agreed that B carry on a work for A, for a share of 
profits, B was held liable for the debts contracted for that 
work, notwithstanding he may have expressly stipulated that 
he should not be liable as a partner, provided the creditor 
was not aware of such stipulations. Various reasons were 
given in support of this doctrine that a partnership could 
thus be created merely by operation of law. It was said that 
taking profits “as profits,’ and not as wages, indicated a 
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partnership between the parties as far as they were them- 
selves concerned, as well of course as far as others were enti- 
tled to regard them, As the decrease of the partnership 
fund by liens for profits is the loss of private creditors, it was 
argued that any person having such a lien must be a partner. 
But this is assuming what should be proved, by a species of 
petitio principii, or “begging the question.” If there is no 
partnership, creditors care nothing whether their debtor has 
paid his agent with money “as profits,’ or “as wages.” If 
the debtor undertakes illegally to prefer claims, they may be 
contested, but it is hard to see why a prior agreement that 
the agent’s claim shall be preferred, must of necessity create 
a partnership and impose a liability never intended. Courts 
often objected to this doctrine. Lord Eldon was reluctant to 
accept so “thin” a distinction as a conclusive test, Judge 
Story regretted while he admitted its necessity, C. J. Gibson, 
of the Supreme Court of Pennsylvania was desirous of throw- 
ing off the authority of Waugh vs. Carver as having been 
made subsequently to the American Revolution, but was 
unable to take the responsibility. Miller vs. Bartlet, 15 S. & 
R., 157; Hazard vs. Hazard, 1 Story, 371; Story’s Part., 
§ 35 et passim. 

Except in a few instances, as in the Supreme Court of New 
Hampshire, (see Bromley vs. Elliot, 38 N. H., 287) the doc- 
trine referred to was regarded as law, until recently, when its 
authority has been successfully attacked and overthrown. 
“A series of cases has decided that the law of partnership is 
a branch of the law of agency; that the test to determine the 
liability of one sought to be charged as a partner, is whether 
the trade is carried on in his behalf; and that participation 
in the profits is not decisive of that question, except so far as 
it is evidence of the relation of principal and agent between 
the person taking the profits and those actually carrying on 
the business.” Gray’s Notes on Story’s Part., § 49. The 
decisions last referred to are Cox vs. Hickman, 8, House of 
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Lord’s cases, 268; Kilshaw vs. Jukes, 3 B. & S., 847; Bullen 
vs. Sharp, Law Reports, 1 C. P., 86. 

The reasoning of the Court in the recent English cases has 
special significance. In Bullen vs. Sharp, Mr. Justice Black- 
burne referring to the rule in Waugh vs. Carver, says: 
“This decision had never been overruled — when more re- 
cently it was a common opinion, (in which I for one partici- 
pated) that the doctrine had become so inveterately part of 
the law of England, that it would require legislation to 
reverse it. In Cox vs. Hickman, the creditors of a trade had 
agreed that their debtor’s trade should be carried on for the 
purpose of paying them their debts out of the profits; and 
the composition deed, to which they were parties, secured to 
them a property in the profits. The rule laid down in 
Waugh vs. Carver, if logically carried out, led to the conclu- 
sion that all the creditors who assented to this deed, and by 
so doing agreed to take the profits, were individually liable 
as partners; but when it was sought to apply the rule to such 
an extreme case, it was questioned whether the rule itself 
was really established. In the result, the House of Lords, 
consisting of Lord Campbell, C., and Lords Brougham, Cran- 
worth, Wensleydale and Chelmsford — unanimously decided 
that the creditors were not partners. Lord Cranworth says: 
‘It was argued that, as they would be interested in the 
profits, therefore they would be partners. But this is a 
fallacy. This no doubt is, in general, a sufficiently accurate 
test.’ I think that the ratio decidendi is, that the proposition 
laid down in Waugh vs. Carver, viz., that a participation in 
the profits of a business does of itself, by operation of law, 
constitute a partnership, is not a correct statement of the law 
of England; the test being in the language of Lord Wensley- 
dale, whether it is such a participation of profits as to con- 
stitute the relation of principal and agent between the person 
taking the profits and those actually carrying on the busi- 
ness.” 1 Law Rep. (1865), 107. 
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In Holmes vs. Old Colony R. R. Corp., 5 Gray, 59, a firm 
had leased a hotel of the Corporation for $500 and “one half 
net proceeds,’ but it was held that no partnership existed, 
the Court, Dewey, J., saying that it is no longer true that 
receiving profits, or net profits, must produce that result, but 
that all the circumstances must be considered. 

In the following cases it was held that there was no part- 
nership: Case of a ferry which A leased to B, the latter to 
pay expenses, and have one half the gross earnings. Heim- 
street vs. Howland, 5 Denio, 68. Agreement that A furnish 
B with wool to make into satinets for A, for forty per cent. 
on sales. Turner vs. Bissell, 14 Peck, 192; and see Dennis 
vs. Cabot, 6 Met., 82; Bradley vs. White, 10 Met., 303; 
Pratt vs. Langdon, 12 Allen, 544; Hitchings vs. Ellis, 12 
Gray, 449. Agreement that A furnish B with books to sell 
for a share in the profits. Newman vs. Bean, 1 Fost., 95. 
Agreement that a ship-owner victual and man the ship and 
pay half port charges, the master paying the other half, and 
rigging the ship, the profits on freights to be equally divided. 
Cutler vs. Winsor, 6 Pick., 337; Reynolds vs. Toppan, 15 
Mass., 370. But see Julio vs. Ingall, 1 Allen, 41. In Haz- 
ard vs, Hazard, 1 Story, 372, it was agreed that B. H. 
“devote his whole time, excepting his attendance on reli- 
gious meetings, exclusively to the management of the facto- 
ries of T. R. H., taking the machinery as it is, and returning 
it in like order,” for one fourth of the profits. See Cham- 
pion vs. Bostwick, 18 Wend., 175; Burckle vs. Eckhart, 3 
Coms., 132; Conklin vs. Barton, 43 Bar., 438; Gratz vs. 
Bayard, 11 S. & R., 41. 

Examination of the authorities cited, and of the cases refer- 
red to by them, will show that a partnership can not be 
inferred merely from a “common interest,” from a sharing in 
profits, from the right to account, nor from a direct control 
over the business. How, in fact, can an agent prove a dis- 
puted claim for agreed profits, unless he can have an account? 
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(Gray’s Notes on Story’s Part., p. 89.) All these relations 
between parties are not inconsistent with those of principal 
and agent, and are, therefore, insufficient of themselves to 
establish a partnership a priori, but in order to decide the 
matter, we must look to the agreed intention of the parties, 
as shown by their words and acts, prior to any dispute arising. 
The legal consequences of a partnership exist without agree- 
ment, and often contrary to the expectation of parties, but it 
is illogical to assume the consequences and thence infer the 
cause. 

Did the parties in this case intend to act together as 
principals in a common business? We think such was their 
intention. It was agreed that the plantation should pay for 
losses by injury to animals: this means that the partnership 
pays for them. The plantation, with all its improvements, 
as agreed, “shall revert to said T. Metcalf or his heir.” 
This indicates that during the term of the partnership, the 
use of the land is in the partner$ alone. We also have the 
incidents of a community of interest, a division of profits, a 
control of the plantation by Tucker & Waller, and of mutual 
and common accounts, which tend to confirm the conclusion 
that a partnership was meant. 

What are the incidents of this partnership, and what are 
the mutual rights, duties and obligations of the partners? 
First, the partnership itself was dissolved at Metcalf’s death. 
The agreement for the term of ten years was not binding 
upon the heirs and creditors of Metcalf, because there was no 
stipulation to that effect, and such express stipulation is 
always necessary, in articles of co-partnership for a term of 
years, in order to prevent a dissolution at the death of either 
partner. Sometimes a direction in the will of the deceased 
partner is regarded as an expression of his assent to such an 
agreement, leaving it optional with the surviving partners to 
continue the business with the representatives or devisees of 
the testator; but in this case, the directions in Metcalf’s will 
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can have no such intent, in view of his previous declarations, 
appearing in his letters, which are in evidence, that he never 
regarded the complainants as partners. 

The Roman law prohibited the continuance of a partner- 
ship, even by previous agreement, after the death of any 
partner. The English law never went to that length, but 
has always allowed the continuance of the partnership, but 
only by express stipulation. Burwell vs. Mandeville’s Ex. 2 
H., 573; Scholefield vs. Eichburger, 7 P., 594; Story’s 
Part., §§ 84, 85, 196. The accounts of the partnership must 
be made up to the time of its dissolution, allowing time to 
wind up the concern. This view affects the mutual rights 
and duties of the executors and complainants, inasmuch as 
they are to be regarded, not as partners, but as trustees for 
each other. Story’s Part., § 130. 

The terms of the partnership are clear: The complainants 
are “to take charge and carry on,” Metcalf to furnish land, 
with the improvements and‘ animals then upon the land, and 
all capital or means required “for the sufficient conduct of 
the plantation,” the partnership paying for losses by injury 
to animals, the cost of their keeping, and interest on the 
money furnished; the plantation and improvements to revert 
to Metcalf, or his heirs, at the expiration of the partnership. 

To open a partnership account after the death of one of the 
partners, requires a clear case of fraud or gross error, and 
allowances are not usually made for any contribution to the 
common stock. Foster vs. Hodgson, 19 Ves., 180; Dexter vs. 
Arnold, 3 Mason, 284; Winsor vs. Savage, 9 Metcalf, 347; 
Story’s Part., § 193, note 3, §233, note 4, and § 349. 

In regard to the claim of $1,089, claimed by the com- 
plainants for their implements, for the payment of which by 
note they show Metcalf’s receipt, it appears that Metcalf 
agreed to furnish the implements then on the place, and that 
the complainants not having agreed so to do, furnished those 
mentioned in Schedule C. The complainants can recover at 
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law any implements belonging to them which they can 
identify, but if they have volunteered the use of them, with- 
out any agreement that they should be paid for their use, 
they can not, at this late day, have the accounts opened, and 
a claim allowed which the they fail to make seasonably, 
during Metcalf’s life. 

There is no evidence that Metcalf charged for the animals 
on the place which he agreed to furnish. There is no evi- 
dence that the complainants furnished money to carry on the 
plantation, or that Metcalf failed to furnish capital as agreed. 
It was not intended that the complainants should share in the 
gross profits, but only in the net profits. If the profits were 
wholly or in part devoted to carrying on and enlarging the 
business, it was done by mutual assent, and if no gain resulted 
therefrom, no one can be blamed, unless for violation of good 
faith, or by failure to exercise the diligence and prudence 
that a reasonable man could require. The complainants made 
no objections, called for no division of profits, but continued 
in the business as it was carried on, partly with money fur- 
nished by Metcalf, and partly with the proceeds of sugar, in 
the net profits of which they were interested. If the result 
was unsatisfactory, it is too late to claim reimbursement for 
their ventures, and too late to compel, on the part of their 
deceased partner, a specific performance of any part of the 
agreement, which, in good faith, and exercising reasonable 
care, he failed to perform. 

By the law of Partnership, neither party is entitled to pay- 
ment for personal services, unless by express agreement. 
This disposes of the mutual claim for services in this case. 
The partners are presumed to have worked for their own as 
well as the common interest, and not at the expense of the 
firm. Franklin vs. Robinson, 1 Johns., C. 158; Story’s Part., 
§ 182; Caldwell vs. Lieber, 7 Paige, 483; Cradford vs. Kim- 
berly, 3 Johns., C. 431. 

No allowance can be made for the “Hema” lot, bought by 
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Metcalf at his own instance, nor for his payments of Wyllie’s 
note of $2,000, or Bates’s counsel fees of $227.25, and in- 
surance premiums. The parties had not so agreed. See 
Shattuck vs. Lawson, 10 Gray, 407. 

For Metcalf’s failure to furnish machinery requisite to take 
off the crop of 1864, and for their loss consequent thereon, 
no allowance can be made the complainants. Upon the evi- 
dence, we are of the opinion that Metcalf did all he was able 
to do to furnish, seasonably, the required machinery. He 
had everything to gain by so doing, and the evidence fails to 
show an approach to culpable negligence on his part. Story’s 
Part., § 173, and note; Coll, do., § 178; Lyles vs. Styles, 2 
Wash. C. C. 224. 

It is, however, a clear principle of law, that partnership 
property shall be devoted to partnership purposes. The 
partnership must be allowed for all sums paid for Metcalf’s 
private debts, or for the use of his family, from proceeds of 
sugar. No deficiencies in the executor’s accounts are shown, 
and in the argument, the charges concerning the wood, 
shooks, &c., also concerning unreasonable delay to account, 
are withdrawn. The sums admitted as paid on private 
account are, $11,795, $2,116.66, $3,250, and $2,821. These 
are to be allowed the fund, and can not be regarded as 
chargeable to the plantation. Story’s Part., § 326. 

If debts incurred by Metcalf for the purpose of furnishing 
means, as agreed, to carry on the plantation, were paid out of 
the proceeds of sugar, the sums so paid are to be allowed to 
the firm, but no allowance is to be made for payments of 
interest. The evidence fails to satisfy us that interest was 
paid against the complainants’ protest, or that higher rates 
were paid than were required to raise funds. 

The partners agreed that all “improvements” should 
revert to the plantation; without this clause, all improve- 
ments and all articles paid for by Metcalf’s money, or by 
money which he obtained, would have belonged to his 
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estate. But it seems that the firm invested to some extent 
the proceeds of the sugar. The question arises, whether the 
improvements paid for by the undivided profits are to be 
regarded as firm property, or as reverting, under the original 
agreement; and if they revert, as to the meaning of the 
term improvements. We are of the opinion that the part- 
ners enlarged the business by investing proceeds of sugar 
sales, in addition to the means furnished by Metcalf, under 
the original agreement concerning the ‘reverting of im- 
provements. 

The term improvements, according to Bouvier, applies 
principally to buildings, “though generally it extends to 
amelioration of every description of property, whether real 
or personal.” 

The old rule concerning fixtures and standing crops, is 
greatly enlarged in favor of tenants, for the encouragement 
of trade and agriculture. Miller vs. Plumb, 6 Cow., 665. 
In Lawton vs. Lawton, 3 Atk., 13, a fire-engine, erected by a 
tenant for a colliery, was held not to be a fixture. So with 
machinery erected for manufacturing purposes, on timbers 
imbedded in the soil, or fastened thereto with bolts. House 
vs. House, 10 Paige, 158. Also, looms in a woolen mill. 
Murdock vs. Gifford, 18 N. Y., 28. And machinery in a 
cotton mill, removable without any injury to itself or the 
building. Vanderpoel vs. Van Allen, 10 Bar. 161. But such 
a rule would not hold between vender and purchaser, or 
mortgager and mortgagee. Winslow vs. Merchants Ins. Co., 
4 Met., 306. 

In the present case, the proper rule is that which prevails 
between landlord and tenant, as to improvements purchased 
by common funds, and as to the crop remaining at the date 
of the winding up of the partnership, which was not until 
the expiration of the original ten years from December 
14th, 1857. 

We are of the opinion that all stock, tools, and engines 
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removable without injury to the buildings, and bought with 
partnership funds, and the crop standing December 14th, 
1867, are to be regarded as firm property. 

As for the sums paid for labor contracts, if paid from 
money derived from the business, they must be regarded as 
paid by common consent, and as deemed necessary to obtain 
the labor. An apportionment of sums so paid, between the 
firm and the estate, could only be made under an agreement 
to that effect. In Metcalf’s letter to Waller, of July 29th, 
1865, after writing that he has fifty coolies from the Matador, 
at $150 each for their contracts, “which A., W. & Co. will 
send you,” he adds: “As their contracts may have to be 
transferred at the end of your term, it will be best to keep 
them in good condition, in order to realize as much as possi- 
ble on them. Not so good a lot, that came in the same day 
per Golden West, realized $150 each for their contracts for 
five years, at $5 per month.” We think this shows the in- 
tention of the partners, that for the term of labor remaining 
to the estate, an allowance should be made the firm, deduct- 
ing, of course, loss by death or disease, and such allowance 
may be made in regard to the coolies; but no such agree- 
ment about the native laborers was made. 

The statutes do not require—and it does not appear— that 
the Court ordered any appraisement by the executors. As 
for the mortgage and notes given by the executor, to cover 
liabilities incurred by Metcalf,— whatever may have been 
the legal right of the executor to give them, as against heirs 
and creditors,— it does not appear that the firm were injured 
thereby, as their profits were not devoted to paying the prin- 
cipal, and for the interest thereon, the firm was liable. No 
allowance can be made for any supposed profit that might 
have accrued from a different course, as there seems to have 
been no bad faith shown in the course pursued. 

It will be remembered that, although the complainants 
have a good claim against the estate for sums paid from pro- 


HAWAIIAN REPORTS, 1870. 205 


Joseph Ellis v. A. White. 


ceeds of the business for Metcalf’s private account, yet the 
firm were liable for sums advanced for the plantation. 

An order of reference to a master may be taken out, 
directing an appraisement of the net value of the crop stand- 
ing December 14th, 1867, and of the implements and ma- 
chinery as already stated, and of all sums allowed to the 
fund, and of the respective shares therein of the complain- 
ants, of one-fifth each; and upon the coming in of the 
master’s report, decree will be made, accordingly, in favor of 
the complainants. 

R. H. Stanley and S. H. Phillips for complainants. 

C. C. Harris, J. Montgomery, H. Thompson and A. F. 
Judd for respondents. 

Honolulu, January 19th, 1870. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1870. 


Hartwell and Widemann, J. J. 


JosepH ELis vs. A. WHITE. 


A CHATTEL MORTGAGE is void as to third parties unless recorded, un- 
der Section 1263, Civil Code. 

A second mortgagee of the same chattels is not ESTOPPED to deny 
the validity of the prior unrecorded mortgage by reason of this 
clause in his mortgage deed, viz, “Warranted free from incum- 


brances and against any adverse claims except my mortgage to 
Ellis.” 


Submission of case on an agreed statement. 
May 17th, 1868, the firm of Hatfield & Markle, composed 
14 
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of J. W. Hatfield and Jacob Markle, borrowed $100 from 
the said Ellis, giving therefor their note, secured on a mort- 
gage on “eight yoke of oxen and one cart,” possession of 
which, by the terms of the mortgage deed, remained with 
the mortgagors until the note matured. This mortgage was 
never recorded. 

September 9th, 1868, said Markle borrowed $400 of said 
White, giving therefor his note, secured by a mortgage on 
“eight yoke of working bullock, yokes, bows and chains 
complete, one cart unfinished (wheels and iron work), three 
horses, one mule, two yearling heifers.’ The mortgagor 
retained possession. The oxen and cart mortgaged to White 
are the same that were mortgaged to Ellis. The mortgage 
to White contains these words, viz.: “Warranted free from 
incumbrances, and against any adverse claims, excepting a 
first mortgage of one hundred dollars to Ellis.” The second 
mortgage was duly recorded September 17th, 1868. 

February 25th, 1869, the firm of Hatfield & Markle 
became insolvent, and assigned all their property to D. 
McBryde, who sold at public auction the oxen and cart men- 
tioned in the mortgage, receiving from the sale $491. 

Neither of the mortgaged notes has been paid, and the 
questions are submitted : 

1. Whether Ellis’ claim should be satisfled in full from 
the proceeds of the sale. 

2. Whether Ellis’ claim should be treated as a second 
mortgage. 

3. Whether it should not be treated as an unsecured claim, 
entitled only to a pro rata dividend from the general fund of 
the estate. 


W. C. JONES, FOR PLAINTIFF, 


1. The defendant is estopped from denying the validity of 
the prior mortgage to Ellis, by the recital of the fact in his 
subsequent mortgage. 
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2. He acknowledges the existence of the prior mortgage, 
and no subsequent act of his can defeat its validity. 2 Abb., 
N. Y. Dig., p. 585; 4 Ib., pp. 671-672; 1 Met., 307. 

3. The effect of registry is to protect the rights of innocent 
persons or purchasers, by giving notice by the public records; 
but a person having actual notice of a prior unrecorded 
notice, can not take advantage of the want of registry as an 
innocent purchaser, or mortgagee, but he takes his mortgage 
subject to the prior lien. 19 Wend., 514; 20 Ib., 17. 

4. As far as White is concerned, Ellis’ mortgage must be 
considered in the light of a first mortgage, subject to that 
incumbrance, and reciting it in a mortgage deed. It was a 
clear and express acknowledgment of a prior claim, and the 
equity and law of the case are in favor of Ellis’ claim. 

5. As to possession, both parties stand in the same relation 
towards other creditors, except that the presumption of fraud 
is less in favor of White than Ellis, because the possession by 
the mortgagors was explained in Ellis’ mortgage. 


A. F, JUDD, FOR DEFENDANT. 


1. Only White’s mortgage is valid, being recorded, as 
required by Section 1263 of the Civil Code, and is, therefore, 
the first mortgage to be first satisfied. 

2. Ellis’ mortgage is invalid because it is not recorded, and 
possession of the chattels was not given. 

3. Sections 1262 and 1263 of the Civil Code make a marked 
distinction between mortgages of real and of personal estate. 
A mortgage of real estate unrecorded, is void against subse- 
quent purchasers not having notice, whereas an unrecorded 
mortgage of personal estate is invalid. 2 Hilliard on Mort- 
gages, pp. 244 and 253. 

4, A subsequent mortgage of personal property, even with 
notice of an existing prior mortgage, will, if this mortgage is 
recorded, hold the property against such prior mortgage, if 
unrecorded. Travis vs. Bishop, 13 Met., 304. 


208 HAWAIIAN REPORTS, 1870. 


Joseph Ellis v. A. White. 


Denny vs. Lincoln, 13 Met., 303, decides that the notice to’ 
the second mortgage must be full, clear, and explicit, and 
must, substantially, give the same information as would be 
given by the deed itself, and that in that case, the notice was 
insufficient to distinguish what property was specifically 
mortgaged. In White’s mortgage, the notice was equally 
deficient. , 

HARTWELL, J.: We will not consider whether the un- 
recorded mortgage is good against others than the second 
mortgagee, who are not parties to this suit, and can not be 
concluded thereby; the decision in this case decides only the 
mutual rights of the parties. 

The question arises under the following Sections of the 
Civil Code: 

“Section 1262. All deeds, leases for a term of more than 
one year, or other conveyances of real estate within this 
Kingdom, shall be recorded in the office of the Registrar of 
Conveyances, and every such conveyance not so recorded 
shall be void as against any subsequent purchaser in good 
faith and for a valuable consideration, not having actual 
notice of such conveyance of the same teal estate, or any 
portion thereof whose conveyance shall be first duly re- 
corded.” 

“Section 1263. All mortgages of chattel property, inden- 
tures of apprenticeship, articles of marriage settlement, 
powers of attorney for the transfer of real estate within this 
kingdom, and agreements of adoption shall, in order to 
their validity, be recorded in the office of the Registrar of 
Conveyances, in default of which, no such instrument shall 
be binding to the detriment of third parties, or conclusive 
upon their rights and interests.” 

The notice was sufficiently explicit, in giving the name of 
the first mortgagee and the amount of the debt first sought 
to be secured, to put the second mortgagee on his inquiry as 
to the date at which the first note was payable. In view of 
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the statutes, is actual notice, in the absence of delivery, 
equivalent to registry? 

The French law allows creditors and purchasers to hold, 
even if they had notice of an unrecorded mortgage. “Le 
defaut de transcription ne pourra etre suplee ni regarde 
comme couvert par la connaissance que les creanciers, ou les 
tiers acquereurs, pourraient avoir eue de la disposition par 
d’autres voies que celle de la transcription.” Code Napo- 
leon, No. 1071. The English equity rule made actual knowl- 
edge of a previous mortgage deed of real estate equivalent to 
registry. The statute of Anne required the registry of deeds 
of land, “otherwise every such conveyance shall be 
void against any subsequent purchaser for a valuable con- 
sideration.” The ground on which the English Courts held 
that actual notice was good, was, that the statute “only in- 
tended to give such notice of former incumbrances to pur- 
chasers that they might not be defrauded,” and that one 
having notice, “purchases with an ill conscience.” Cheval 
vs. Nichols, 1 Str., 664. This construction of registry acts 
has been made by many of the courts of the United States, 
although the statutes have now generally made the express 
exception. 4 Kent’s Comm., 192. 

In Sawyer vs. Eastwood, 19 Wend., 515, an action of 
trover for a horse, Nelson, Ch. J., held that clear notice of a 
prior claim is considered, per se, evidence of mala fides, that 
by the statute, the unrecorded security was only void against 
subsequent purchasers in good faith, and that “a purchaser 
with notice can not claim to be a purchaser in good faith 
within these acts.” The cases cited in that decision are, 
however, cases of conveyances of land. In Gregory vs. 
Thomas, 20 Wend., 17, which was trover for a coach and 
harness, the defendant was a prior mortgagee, the record of 
whose mortgage was not renewed according to the statute. 
The Court held that the plaintiffs full knowledge of the 
defendant’s claim precluded him from standing as a bona fide 
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mortgagee, and that the prior mortgage was good. But the 
terms of the New York statute do not allow us to regard 
these decisions as covering the present case under our 
statutes, which contain no such limitations concerning bona 
fide purchasers. 

By the California statutes, no chattel mortgage is valid 
without recording, unless by delivery. Gen. Laws, §501. 
The California Digest refers to several decisions of the 
Courts of that State, going the full length of the above New 
York decisions, but fails to inform us whether those deci- 
sions were upon chattel or real estate mortgages. The laws 
of that State make an unrecorded real estate mortgage void 
only as against subsequent purchasers in good faith. We do 
not know how the laws stood at the date of the decisions last 
referred to. It is to be regretted that we have thus far 
failed to obtain a complete set of the Reports of the Supreme 
Court of a State with which we are so closely connected in 
trade. 

In Maine, the statute is explicit, that “no mortgage of 
personal property shall be valid against any other persons 
than the parties thereto,” without registry or delivery. 
Rev. St., p. 558. In Sawyer vs. Pernell, 19 Maine, 167, a 
mortgage of stock was held not to have been fully recorded, 
but notice of the mortgage was given to the attaching 
creditor by the mortgagor. The Court held that the notice 
given was insufficient, implying that actual notice, if full, 
would suffice. 

In Stowe vs. Meserve, 13 New Hampshire, 50, the Court, 
(Parker, C. J.) say, “a similar exception (against subsequent 
creditors with notice) has been held to exist in relation to 
mortgages of personal property, and for the same reason,” 
but go on to say, “what would be the effect of actual know- 
ledge of the existence of a deed, communicated to a creditor 
who has procured his process, and is about to levy upon the 
property, it is not necessary now to determine. In this, no such 
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knowledge appears.” The same learned Justice had said 
in Smith vs. Moore, 11 New Hampshire, 64, that “we may 
be required to hold, that notice will have the effect of a 
record in mortgages of personal property.” Five years 
later, in Low vs. Pettengill, 12 New Hampshire, 339, the 
same Court (Upham, J.) in the case of a chattel mortgage, 
refer to “the exception, which has been long established, of 
actual notice which supersedes the necessity of a record,” 
but merely held that the notice given by handing the mort- 
gage to the clerk to be recorded, was insufficient. 

Hilliard, in his treatise on the law of mortgages (vol. 2, p. 
253,) says, that on this point “different doctrines have pre- 
vailed in the several States, in some of them a distinction 
being made, with regard to notice, between mortgages of 
personal property, and those of real estate, which have 
uniformly been held valid, without recording, against parties 
with actual notice.” 

But an examination of all the authorities accessible to us, 
has failed to show a single case, under a peremptory statute, 
where actual notice has been held to take the place of the 
record of a chattel mortgage as against a subsequent re- 
corded mortgage. The New Hampshire decisions do not go 
to that length. In Massachusetts the statute is, that no 
chattel mortgage shall be valid without recording or deliver- 
ing, Rev. St, 473. In Denny vs. Lincoln, 13 Met., the 
Court, (Shaw, C. J.) said that rules for the transfer of real 
and personal property presented such marked differences, 
“that it is not safe to rely upon the analogy between them,” 
and that they “were inclined to the opinion that an attach- 
ment, would hold good against the unrecorded mortgage, 
although the attaching creditor had notice of it, if it were 
necessary now to decide that question.” But Travis vs. 
Bishop, Jb. 304, settled that notice was insufficient without 
delivering or registration. 

Although we decline to adjudicate upon the rights of the 
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first mortgagee as against other creditors not represented, 
the question of its validity may to some extent arise in con- 
sidering whether White can be deemed to have assented to a 
void or mérely to a voidable mortgage. A chattel mortgage 
is a conditional sale. The question of the validity of sale 
without delivery would present the long controversy from 
Twyne’s case to the present day, viz.: whether such reten- 
tion of possession is a legal badge of fraud against subsequent 
purchasers, or a presumption of fact for the jury, and if a 
presumption of law, whether final or rebuttable. But re- 
garding the first mortgage as valid between the parties, was 
the second mortgagee a party to the agreement, to be 
deemed as having assented to its terms and to have waived 
any of its legal defects, and to have accepted only the 
security that remained after payment of the first note to Ellis. 

The doctrine of estoppel here comes in, as the plaintiff’s 
counsel argues, with some apparent force. In Green vs. 
Kemp, 13 Mass., 515, it was held that a purchaser of the 
mere equity of redemption of a usurious mortgage cannot 
avoid the mortgage by plea of usury. The statute declared 
such a mortgage to be utterly void. The Court (Wilde, J.) 
say: “It never could have been intended that a stranger 
might enter on the mortgage, or commit a trespass on the 
land, and justify himself under the statute, when all parties 
interested in the title should acquiesce in the contract. * * 
A mortgage on a usurious consideration is void only as 
against the mortgager, and those who may lawfully hold the 
estate under him.” 

But in Bridge vs. Hubbard, 15 Mass., 97, a case of a 
usurious note held by a bona fide endorser, the Court, 
although not unanimously, say: “That the parties liable on 
the note were not privy to the usurious bargain is not a fact 
of importance, if the true destination of the note was to 
secure such a bargain, made by others, for the use of him 
who was to reap the fruits of the bargain.” In the Me- 
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chanics’ Bank vs. Edwards, 1 Bar., 272, it was held that a 
subsequent mortgagee cannot set up usury in the first lien. 
So in Sands vs. Church, 2 Selden, 353, and Stoney vs. Am. 
Life Ins. Co., 11 Page, 635, De Wolf vs. Johnson, 11 W., 
368, seem to admit this doctrine. But Mr. Justice McLean, 
in Lloyd vs. Scott, 4 Pet., 228, does not think so, and holds 
that “usurious securities are not only void as between the 
original parties, but the illegality of their inception affects 
them even in the hands of third persons who are entire stran- 
gers to the transaction.” 

In the Housatonic and Lee Banks vs. Martin, 1 Met., 294, 
the Court say: “The extent to which the doctrine of estop- 
pel would apply, would be, that if this were a case between 
the first mortgagees and the plaintiffs, then the plaintiffs 
could not be permitted to deny that there was a prior mort- 
gage. They must be regarded as asserting and agreeing to 
hold subject to all the claims which the first mortgagees 
might by law enforce by virtue of their first mortgage. But 
it could not be carried further. The second mortgagees could 
not be concluded by showing that the first mortgage — by 
force of the statute—was merely void, notwithstanding all 
the good will of the mortgagers to make it good.” 

In Carpenter vs. Cummings, 40 N. H., 158, a party took a 
mortgage knowing the claim of an attaching creditor, and it 
was urged that he must be deemed to have admitted the 
validity of the claim by his declaration to that effect at the 
time, and to have taken the mortgage subject to the claim. 
But the Court held otherwise and say: “The evidence to 
show a waiver of rights under the mortgage was properly ex- 
cluded, and those declarations were no contract, for there was 
no consideration. They were no estoppel, for nothing was 
done or omitted to be done in consequence of them.” Our statute 
requires registry as an essential to this mortgage as far as 
other persons are concerned. 

We are of the opinion that in this case, White did not 
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bind himself to admit the validity of the first mortgage. He 
signed no paper, and received no consideration for any such 
implied agreement. If the statute required a mortgage, to 
be valid and binding on third parties, to be signed, sealed 
and witnessed, would a person taking a mortgage which duly 
complies with these requisites and refers to a prior mortgage 
in which they are not found, be held to have assented to its 
validity? By no principle in law is the recital of a deed 
void as to any person, to be held as notice to that person of 
anything except of the existence of the void deed. [See 
Vassault vs. Austin, 36 Cal., 700, decided in January Term, 
1869.] The mortgage of Ellis must be postponed to that of 
White. 

Let judgment be entered accordingly. 

Honolulu, February 16th, 1870. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1870. 


Hartwell, and Widemann, J. J. 


PauL KaAnoa vs, JOSEPH LovVELL AND DANIEL I1. 


A Lessor’s estate in leased land is a reversion, and his grant cannot 
affect the LESSEE’s term. 
MESNE Profits recoverable in EJECTMENT. 


Action of ejectment and for mesne profits. The case was 
submitted on the following agreed facts: 

The plaintiff claims under a lease from the Princess 
Victoria Kamamalu and M. Kekuanaoa, dated January Ist, 
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1864, for the term of twenty years from its date, which lease 
was duly acknowledged, and recorded March 30, 1864. 

The defendants are in possession of the premises, the an- 
nual rental and profits of which are five dollars, and have 
held possession thereof since April 11, 1865, under a deed of 
conveyance from Charles C. Harris, Trustee of the said Prin- 
cess Victoria Kamamalu, dated April 11, 1865, which deed 
was duly acknowledged and recorded on the day of its date. 
The said Charles C. Harris made and executed the said deed 
under and by virtue of a deed of trust from the said Princess 
Victoria Kamamalu to him, dated April 9, 1864, and duly 
acknowledged and recorded April 11, 1864, which said deed 
of trust conferred the power to collect and pay debts, but 
gave no express power of sale. 

The plaintiff made demand upon the defendants for posses- 
sion before the action was brought. The deeds referred to 
are filed. 

W. C. Jones and F. H. Harris for plaintiff. 

H. Thompson for defendants. 


Hartwe tt, J.: The plaintiff’s lease was duly executed and 
recorded before the defendants’ deed of conveyance. It is 
unnecessary to consider the validity of the trustee’s con- 
veyance under his power, although it would seem that the 
defendants received good legal title. See Goodrich vs. Proc- 
tor, 1 Cray, 569; Parker vs. Converse, 5 Ib., 336; Baldwin 
vs. Timmins, 3 Ib., 302. 

But the trustee could convey no better title, and no larger 
estate, than his beneficiary had, and his deed only purports 
to convey “all her estate, right, title, interest, property, pos- 
session, claim and demand.” The estate which remained in 
the Princess Victoria, or in those holding under her, during 
the continuance of the lease, was an estate in reversion, and 
the defendants, as grantees of the reversion, have an estate 
in remainder, which will entitle them to possession only upon 
the termination of the lease. Burde vs. Thayer, 3 Met., 77. 
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The plaintiff is entitled to the writ prayed for in his com- 
plaint, giving him possession of the premises under his lease, 
and also to mesne profits at the annual rental agreed upon, 
from date of April 11th, 1865, and costs. 

Let judgment be entered accordingly. 


Honolulu, March 1st, 1870. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1870. 
Hartwell and Widemann, J. J. 


In THE APPEAL OF A. S. CLEGHORN FROM DECISION OF THE 
WATER COMMISSIONERS, 


WATER CoMMISSIONERS have no right to decide a person’s RIGHTS 
IN WATER without notifying him of a hearing. 


The RIGHT TO USE water is an EASEMENT, got only by grant or pre- 
scription. 


An AWARD of an EASEMENT of water set aside if merely based on 
opinions of witnesses, 


On petition of R. Charlton and others to the Board of 
Water Commissioners, to adjust their rights to water in Ho- 
nolulu, the Board made an award September 24th, 1869, in 
favor of the petitioners. No notice was given of the petition. 
The appellant was notified of the award September 29th, by 
the chairman of the Board, and another hearing was had, at 
which he appeared, and after which hearing, the Board 
affirmed their first award. 

No appearance was made by the petitioners, or by the 
Board, at the hearing on the appeal. 
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A. F. Judd, for appellant, filed the following printed brief: 

1. The Commissioners had no legal jurisdiction over this 
case; their powers being created by statute. Civil Code, 
Sections 996 and 997; Amendments in Session Laws, 1860, 
p. 12. It must appear that there was a “controversy” be- 
tween Cleghorn and the petitioners “respecting rights of 
water.” 
_ 2. The petition in this case asks the Commissioners to 
regulate their rights of water; not setting forth any con- 
troversy. Cleghorn appeared before the Commissioners in 
pursuance of a written notice. When before the Commis- 
sioners, there was nothing before them to show he was 
connected with the case; that is, there was no issue made up 
between Cleghorn and the petitioners. 

3. The Commissioners decided to give the petitioners the 
privilege of using the water from the “Kahehuna auwai,” 
as they had decided on the 24th of September, 1869. Now, 
on this 24th of September, Cleghorn was not made a party 
to ‘the case, and had no notice of any proceedings, being 
ignorant of what the Commissioners had done, until he 
received a copy of their decision on the 29th September, in 
which they informed him, and one Kauhini, that they “had 
merged their respective water rights, and had given them 
the right to use the water during the first half of every 
Friday, from 6 o'clock a. m. till 12 o’clock M.,” and the 
water for the last half of Fridays they had given to other 
parties, and had granted them certificates therefor. 

4. The Commissioners have no power to change or affect, 
and more especially, they have no power to diminish or take 
away an easement to land, such as the right to use water for 
irrigation. 

5. The deduction from this decision of the Commissioners 
is, that the water belongs to them, and that they have the 
right to apportion it out as they please. 

6. The petitioners’ lands, for which they ask the Commis- 
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sioners to give them water, are all kula land—dry, and never 
before cultivated in kalo, or irrigated. They make no pre- 
tense that they have a right to water for these lands by 
prescription. In Peck et al. vs. Bailey, Chief Justice Allen 
decided that kula land had no right to water. 

7. The effect of this decision of the Commissioners is to 
take the water peaceably enjoyed by Cleghorn’s land for a 
long period of years, at any rate in his possession, and give 
it to lands not entitled to water; that is, to take an easement 
from one land and give it to a land remote from it, and not 
entitled to it by prescription. 

HARTWELL, J.: The statute, as amended by Act of 1860, 
reads thus: “It shall be the duty of such Commissioners 
* * to hear and determine all controversies respecting 
rights of ways and rights of water between private indi- 
viduals,” &c. 

The Commissioners’ duties are of a judicial nature, and 
require them first to hear, then determine. The appellant 
being no party to the original controversy, and having no 
notice thereof, his rights were not affected by the first award. 
But it does not follow that the subsequent action of the 
Board, when the appellant became a party of his own 
accord, was therefore null and void. The award made by 
the Board after they had jurisdiction of the matter, has 
force, not as confirming its previous void award, but because 
jurisdiction had attached. 

But the evidence, as reported by the Commissioners, fails 
to sustain, or to tend to sustain, the award. The right to 
use water is an easement in land, to be gained only by grant 
or prescription. The evidence merely shows the opinions of 
witnesses as to the rights of the parties. For this reason 
without deciding the point made by counsel concerning kula 
land, the award must be set aside. 

Honolulu, March 2d, 1870. 
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SUPREME COURT—IN BANCO. 


Hartwell and Widemann, J. J. 


THE KING vs, KELIILIKE, 


Under a STATUTE against DISTILLING SPIRITS, an indictment is sup- 
ported by evidence that materials were prepared, to distil, from 
which the process of DISTILLATION was begun, by fermentation, 
and was going on, although not compheted. 


Appeal from Circuit Justice of Waimea, on a charge of 
illicit distillation, tried at the November Term, A. D. 1869, 
of the Third Judicial Circuit, WIDEMANN, J., presiding. 

The bill of exceptions presents the following as the evi- 
dence: That about midnight of March 9th, 1868, witnesses 
went to defendant’s premises and found, in houses there, two 
barrels of ti-root beer, one of which was beginning to fer- 
ment, and outside the houses, a pile of roasted ti-root; also, 
in one house, a kettle, condenser, gun-barrel, and cooler, 
being all the apparatus commonly used for distilling, and the 
ti-root beer being such as is generally used for distilling; but 
they found no spirits and no puhi waiona (distilling, or, 
literally, blowing, spirituous liquors) going on. The defen- 
dant said, at the time, that the distilling apparatus was his, 
that he before had distilled with it, and was found guilty and 
fined therefor, and remarked: “Now you have caught me, 
I am hewa, (wrong.)” 

On refusal of- the Court to order a verdict of acquittal, 
‘the defendant’s counsel moved that the jury be instructed: 
“That there was no such offense as an attempt at distillation, 
and that if they found that the defendant prepared the 
materials only, but never consummated the act by distilla- 
tion, they will find him not guilty.” Exceptions were taken 
to the refusal to give these instructions. 
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ATTORNEY GENERAL, S. H. PHILLIPS, FOR THE CROWN. 


1. The Court correctly refused to instruct the jury to find 
a verdict of not guilty. It is not necessary to prove the 
corpus delicti by ocular demonstration. 3 Gr. Ev., $30. 

2. There is such an offense as an attempt at distillation. 
Penal Code, Chapter 44. 

3. In some respects, it may be correct to say that mere 
preparation will not prove the offense, but in view of the 
party’s confession, it is right to assume that the jury must 
have been satisfied that he had completed the act of dis- 
tillation on that very day—not of that liquor which, when 
found, was incompletely distilled, but of some more. He 
was constantly engaged in the business. 


W. C. JONES, FOR DEFENDANT. 


1. The defendant could be charged and found guilty of 
the act of distillation, and there was no evidence of distilla- 
tion, but only of preparation to distill. 

2. There is no such offense as an attempt at distillation, 
and the proof goes to show an attempt only. The ti-root 
beer had only commenced the process of fermentation, and 
was not in a condition to be distilled. No distilled spirits 
were found on the premises; no beer in the iron pot; no fire 
lit; no process of distillation going on, and the only proof of 
preparation was a barrel of ti-root beer in the incipient pro- 
cess of fermentation. Distillation was impossible from the 
facts in the case. The expression of the defendant, that he 
was hewa, related to his former acts of distillation, for which 
he had been fined. All the facts contradicted any presump- 
tion of his present guilt. 

3. The act June 27th, 1859, is an amendment of Chapter 
42, Penal Code, so as to make the act of distilling criminal, 
whether the article is manufactured for sale or private use. 

HARTWELL, J.: The following is the statute under which 
the complaint was brought: “Whoever shall distill any 
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spirits in this Kingdom, shall be punished by a fine not 
exceeding one thousand dollars, nor less than fifty dollars, 
and in default of payment of such fine, shall be imprisoned 
at hard labor for a term not exceeding two years.” Chapter 
41, Section 8, Comp. Penal Code, (Civil Code, p. 442.) 

The statute concerning attempts is as follows: 

“Section 1. An attempt to commit an offense is some act 
done towards committing and in part execution of the intent 
to commit the same. 

“Section 2. A mere preparation of the means of com- 
mitting any offense, nothing being done in execution of the 
intent to commit the same, is not an attempt to commit the 
same. 

“Section 5. Whoever attempts to commit an offense, for 
the punishment of which attempt no special provision is 
otherwise expressly made, shall * * be punished,” &c. 
Ib., Ch. 44. 

Under this statute, the defendant might have been con- 
victed of an attempt to distill if he had been charged with 
that offense, but he was not. 

It was necessary that evidence, direct or indirect, be given, 
of acts from which the jury might infer that the defendant 
had distilled, or was in the act of distilling, spirits. On the 
principle that a man is supposed to know the natural conse- 
quences of his acts, courts have held that the possession of 
all the means of committing an offense, such as a bar-room, 
decanters, bottles of liquor, &c., in complaints for selling in- 
toxicating liquors, were sufficient, if unexplained, to convict. 
Com. vs. Mahony, 14 Gray, 46; Com. vs. Lamere, 11 Gray, 
319; Com. vs. Dady, 7 Allen, 531. Where three sales were 
necessary to support a charge of being a common seller of 
wines, &c., evidence of one sale, and of all the necessary ar- 
rangements for selling, and being prepared and ready and 
willing to sell to all who might apply, was sufficient for con- 
viction. Com. vs. Tubbs, 1 Cush., 2. 

15 
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So with evidence that a house was fitted up for the sale 
of intoxicating liquor to be drunk on the premises, with evi- 
dence of persons resorting to the house and leaving it in such 
condition as to leave no reasonable doubt that liquor was sold 
to them on the premises. To hold otherwise, “would be 
equivalent to a declaration that a person could not be found 
guilty of an offense such as is charged against the defendant 
on circumstantial evidence only. But in criminal as in civil 
cases, a verdict may well be founded on circumstances alone, 
provided the evidence of them excludes every other reasona- 
ble hypothesis but that of the guilt of the party charged.” 
Bigelow, C. J., in Com., vs. Van Stone, 97, Mass. 550. 

The English Statute 37, Geo. 3, makes it a “felony for 
any person to make coin or counterfeit any kind of coin, not 
the proper coin of this realm, nor permitted to be current 
within the same but resembling,” &c. A prisoner was taken 
in the act of making counterfeit shillings in the ordinary way, 
by steeping round blanks composed of brass and silver, in aqua 
fortis. No pieces were found in a completed state, but they, 
as taken from the liquor, looked like lead, and would not 
pass for current coin by resemblance. The question whether 
the Statute covered this inchoate offense was brought before 
the judges, who held that the conviction was right. 1, East 
P. C., p. 165. 

We are of the opinion in this case that it was not neces- 
sary to show a complete distillation, but it was enough to 
show that the process was then going on. The jury undoubt- 
edly asked themselves what the prisoner was doing if not dis- 
tilling spirit, and were unable to answer the question by any 
other reasonable conclusion on the evidence, than the defend- 
ant’s guilt. 

Exceptions overruled. 

Honolulu, March 2d, 1870. 
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SUPREME COURT—IN BANCO. 


Hartwell and Widemann, J. J. 


H. A. P. Carrer anp T. H. Davies, ASSIGNEES oF C. N. 
SPENCER & Co., vs. C. R. Bisuor & Co., anp L. B. GREEN, 
MORTGAGEES. 


The REGISTRY WITH THE COLLECTOR OF CUSTOMS of the MORTGAGE 
OF A SHIP is sufficient without recording at the Registrar of Con- 
veyances. 


PART-OWNERS Or SHIP’S HUSBANDS have no LIEN for advances. 


Case submitted as follows : 

1. The Hawaiian schooner Pauahi, then owned as to one- 
half thereof by William Babcock, and one-fourth thereof by 
Henry Macfarlane, and one-fourth thereof by Lucretia B. 
Green, Hawaiian citizens, was duly registered in the Custom 
House of Honolulu, on the 10th day of June, 1869. 

2. The one-fourth of the Hawaiian schooner called the Pau- 
ahi, was, on the 10th day of June, owned by C. N. Spencer 
& Co., and the legal title to said one-fourth share stood in the 
name of Henry Macfarlane, (one of the members of said 
firm engaged in mercantile business in Honolulu,) as appears 
by the certificate of the registry of said schooner, in the 
record of the Custom House at Honolulu. 

3. The said William Babcock and the said C. N. Spencer 
& Co., on the 5th of June, 1869, executed a mortgage of their 
said three-fourths shares of the said schooner to the banking 
firm of Bishop & Co., of Honolulu, to secure their promissory 
note of the same date, for the sum of Four Thousand Dollars, 
borrowed by them from the said Bishop & Co., which mort- 
gage was received for record, June 11th, 1869, at 3h. 30’ 
o'clock P. M., and recorded on pages 344, 345, Book B, of 
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transfer of Hawaiian vessels, by W. F. Allen, Collector 
General of Customs, at the Custom House, in Honolulu, Ha- 
waiian Islands, and which sum of money, so borrowed and 
secured by mortgage, the said mortgagees claim to have 
formed part of the original purchase money of said schooner. 

4. The said Lucretia B. Green bargained and sold all her 
said one-fourth share in the said schooner to the said Henry 
Macfarlane by bills of sale dated the 8th of January, 1870, 
in consideration of $2,500, free and discharged of all claims 
against her share, except the sum of $500: that at that date 
the said one-fourth share of said schooner was owned by C. 
N. Spencer & Co., and the legal title stood in Henry Macfar- 
lane, one of the members of said firm, as appears by the bill 
of sale recorded in the Custom House at Honolulu, on the 
10th day of January, 1870. 

5. That for the said purchase money,—$2,500,—the said 
Henry Macfarlane, on the 8th day of January, 1870, execyted 
a mortgage back to Lucretia B. Green, of one-fourth share in 
said vessel, to secure the payment of two promissory notes, 
drawn by C. N. Spencer & Co., of which firm the said Henry 
Macfarlane was a member, for $1,250 each, payable in three 
and six months after the date Ist January, 1870, with interest 
at 1 per cent. per month, and that the sum of $500 was in- 
dorsed on one of the said notes: “Received on account of 
the within note $500; same being indebtedness of Mrs. Green 
14th interest to date,” and that said mortgage was received 
for record, January 10th, 1870, at 12h. 10’ P. m., and 
recorded on pages 375, 376, Book B, transfer of Hawaiian 
vessels, at the Custom House in Honolulu. 

6. The said firm of C. N. Spencer & Co., by deed dated 
12th day of February, 1870, assigned and made over all their 
estate, property, and effects, including their said interest in 
the said Hawaiian schooner to Theo. H. Davies and H. A. P. 
Carter, in trust for themselves, and the other creditors of the 
said firm, and which was duly recorded in the office of the 
Registrar of Conveyances. 
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7. From the time of the purchase of the said schooner 
Pauahi, until January Ist, 1870, the said firm of C. N. 
Spencer & Co. acted as agents or ship’s husbands for the 
said schooner, and at the date of the said assignment, a 
balance of $2,614.72 stood to the debit of the said schooner, 
on the books of the said firm, which the said assignees claim 
to be a lien on the said schooner, in priority to the said 
mortgagees, who claim to hold the first lien on the said 
schooner, and deny that C. N. Spencer & Co., as part owners, 
and agents and ship’s husbands, or their assignees, have, or 
are entitled to, a lien on the said schooner. And the said 
mortgagees traverse the accounts of the said C. N. Spencer & 
Co., agents and ship’s husbands, and deny that the above 
debit, so standing on their books at the date of their assign- 
ment, is a true one. 

8. On the part of the said assignees and creditors, it is also 
alleged that the said mortgages are void at law, as against 
the creditors of said firm, by reason of their not having been 
recorded in the office of the Registrar of Conveyances, in 
accordance with Chapter 26, Article 51, of the Civil Code of 
this kingdom; but which is controverted by the said mort- 
gagees, who allege that their said mortgages are valid and 
effectual, as the said instruments were duly deposited with 
the Collector General of Customs, and by him duly recorded 
within three days after their execution and delivery, in 
accordance with the provisions of Chapter 9, Article 24, of 
the Civil Code of this kingdom. 


J. MONTGOMERY FOR THE ASSIGNEES. 


The purposes and effects of registry with the Collector ap- 
pear in Sections 637 and 641, viz.: to give the transferee the 
rights of the original owner, but this statute does not super- 
sede the necessity of recording with the Registrar, as pro- 
vided in Section 1263. The English and American statutes 
provide expressly that registry with the Collector shall be 


226 HAWAIIAN REPORTS, 1870. 


Carter and Davies, Assignees, v. Bishop & Co., et al., Mortgagees. 


valid against all parties, and further provide details for re- 
cording and furnishing copies of records; all of which is 
omitted in our statute, which is conclusive evidence that the 
Legislature never intended to except vessels from Section 
1263. It can not be contended that a ship is not a chattel— 
the word used in the statute. Smith’s Merc. Law, p. 238. 

The creditors are third parties, affected by illegal registry. 
If there has been ignorance of the law, concerning these 
records, on the part of the community, that shall not affect 
legal rights. Spencer & Co.’s advances are protected by a 
lien upon the ship, as held by Lord Chancellor Hardwicke, 
in Doddington vs. Hallett, 1 Ves., 197. See, also, 1 Bell’s 
Comm., 505, and Abbott on Shipping, p. 142; Story’s Partn., 
§ 440, et seq. Parsons says the authorities on this point are 
irreconcilable. Pars. Partn., p. 563. Such being the case, 
this Court is free to adopt the principle most conducive to 
the rights of parties, and to public policy, under Section 823 
of our Code. 

The employment of the schooner by the owners, for their 
mutual benefit, constitutes a partnership, and the advances of 
one partner in carrying on the joint business, are a lien on 
the partnership stock. Coll. Partn., p. 109. 

Story says the assignees of a bankrupt partner take only 
his rights in the surplus remaining, after the payment of joint 
debts, including liens held by solvent partners. Story’s 
Partn., § 361; Coll. do., § 135; 3 Kent’s Comm., 37. The 
converse may be applied. If Babcock, the half owner, were 
bankrupt, and Spencer & Co. solvent, the latter would have 
a clear right to have from Babcock’s share one half of their 
advances, over all other claims. The mortgagees take the 
mortgagors’ interests, subject to liens. Opportunity for fraud 
would be opened, if part owners can mortgage their shares 
and destroy the lien of co-owners or co-partners, for advances 
made for the common benefit. 
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R. H. STANLEY FOR THE MORTGAGEES. 


The mortgages are valid under the statute. There are no 
third parties, as contemplated in Section 1263, before the 
Court. This is a claim of Spencer & Co., and not of their 
creditors. Both the owners and the mortgagors had actual 
notice, and the mortgages would be good between the 
parties, but for Section 639, providing, “to render the mort- 
gage valid and effectual, it shall be recorded at the Custom 
House,” not at the Registrar’s. The statute makes the 
Custom House the place to learn the title and incumbrances 
of Hawaiian vessels, and not the Registrar of Conveyances. 
Mortgages of ships must be recorded with the Collector. 
Another record would be useless. State statutes relative to 
recording chattel mortgages, do not over-ride United States 
statutes for recording mortgages of ships. Fontaine vs. 
Beers, 19 Ala., 722; Pars. Mar. Law, 1, 57. Recording at 
the Registrar’s, alone, would be invalid. See Badlam vs. 
Tucker, 1 Pick., 389; Wilson vs. McLean, 2 St., 492. 

No authority was shown for the lien claimed, on the point 
of individual shares, as contra-distinguished from a mortgage 
of the whole vessel. The whole vessel was in fact mort- 
gaged, and all the shares were represented here. Even if such 
were not the case, no share-owner could mortgage anything 
but his own share, for it can not for a moment be contended 
that this was a partnership. The agreed facts set up or 
intimate none. Part owners are clearly liable, in solido, for 
advances on the vessel by another part owner. 1 Pars. 
Shipping and Adm., 100, et seq., and Notes. But they have 
no lien, as such, but only when in fact partners. Ib., pp. 
107, 108. Mortgagees precede material men not in actual 
possession. Scio., 1 Adm. and Ecel. Rep., 358. 

When the special relation of partnership does not exist, 
there is no lien by partners, according to all the authorities. 
Larch, 2 Curtis, C. C. R., 427. l 

A ship’s husband, as such, has no lien. 1 Pars., Ship. and 
Adm., p. 112. 
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Hartwe tt, J.: First: Are mortgages recorded with the 
Collector, and not with the Registrar valid? The statute 
reads thus: “All mortgages of chattel property * * 
shall, in order to their validity, be recorded in the office of 
the Registrar of Conveyances, in default of which, no such 
instrument shall be binding to the detriment of third parties, 
or conclusive upon their rights and interests.” Section 1263, 
Civil Code. “It shall be the duty of the Collector General 
to keep a record of all transfers, by sale or otherwise, and all 
mortgages or hypothecations, of any Hawaiian registered 
vessel, or any part thereof; and no such transfer, mortgage, 
or hypothecation, shall be valid or effectual, unless made by 
written instrument, nor until such instrument shall have been 
deposited with said Collector General for record,” * * 
Section 640, Ib. “Every transfer of a registered vessel, or 
any part thereof, duly made and recorded as prescribed in 
the last preceding section, shall entitle the transferee, being 
a Hawaiian subject, or otherwise entitled to the right of 
registry of such vessel, to all the rights and interests of the 
original registered owner, in respect to such vessel and 
entry.” Section 641, Ib. Sections 642 and 643, Ib., provide 
for recording the discharge of mortgages with the Collector, 
under penalty of fine, and require the owner to produce 
before the Collector the certificate of registry within three 
days, under penalty of seizure and condemnation of the 
vessel. 

It was claimed in behalf of the mortgagees, that the ques- 
tion is between the original parties, inasmuch as the assignees 
merely represent Spencer & Co., and take the interests of 
that firm, subject to all legal and equitable claims existing at 
the date of the assignment. The authorities are uniform, 
that assignees take the property of a bankrupt subject to the 
liens legally and bona fide existing against him. James’ U. 
S. Bankrupt Law, p. 36, et seq., and cases there cited; Story’s 
Partn., § 361. But these are not proceedings in bankruptcy, 
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but between the mortgagees and the mortgagor’s assignees, 
who are certainly third parties in the meaning of the statute. 
By the decision of this Court in Ellis vs. White, at the 
January Term, 1870, actual notice of a chattel mortgage can 
not supply the want of registry according to law, and the 
validity of this registry at the Custom House must, therefore, 
be passed upon in this case. Counsel cited the remarks of 
Prof. Parsons, in his Treatise on Maritime Law, upon the 
sufficiency of registry in the Custom House, under an Act of 
Congress, and not under the State laws; but the question of 
the constitutionality of our registry laws is not in this case, 
and it is whether Section 640 is an exception to Section 1263, 
or more correctly speaking, a part thereof, or is something 
additional and distinct, requiring a second registry for ad- 
ditional and distinct purposes. We think this case im- 
peratively demands that construction which is contemplated 
in Sections 11, 12 and 13 of the Civil Code, concerning laws 
in pari materia, the reason and spirit of the law in doubtful 
cases, and rejecting constructions which lead to an absurdity. 
This is the doctrine both of the civil and common law, as ex- 
pressed by the maxim of the Pandects: “Incivile est nisi tota 
lege perspecta, una aliqua particula proposita judicare;” by 
Coke, that “It is the most natural and genuine exposition of 
a statute to construe one part of a statute by another part 
of a statute, for that best expresseth the meaning of the 
makers,” Coke, Litt., 387 a.; by Lord Mansfield, in Rex vs. 
Loxdale, 1 Bur., 447, that statutes on the same subject, 
“though made at different times, and not referring to each 
other, shall be taken and construed together, as one system, 
and as explanatory of each other.” 

The only object of recording with the Registrar is notice; 
the Collector’s record both gives notice, and fixes the nation- 
ality of the vessel, with all the privileges and liabilities con- 
sequent thereon. The former is insufficient for either of 
these purposes, by the express words of the statute, and the 
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latter is indispensable. The statute requires the Collector to 
keep records, and to furnish copies of the record of registry 
on the owner’s application. Section 639. Those records are 
always accessible to parties interested, whether the statute 
expressly makes them so, or not. The fact, which is com- 
mon knowledge here, that mortgages of ships have uniformly 
been recorded only with the Collector, and that no applica- 
tion was ever made to the Courts, to obtain information 
thereof, is significant. 

Second: Have Spencer & Co., as ship’s husbands and 
part owners, a lien for their disbursements for the vessel, 
preceding the mortgagees’ claims? 

The statutes of this country make no provision for pre- 
ferred claims by those furnishing materials, repairs, or sup- 
plies. A maritime lien gives a peculiar privilege over other 
debts, a right to the property itself, or jus in re, and whether 
it exists by statute or by the general maritime law, it is 
stricti juris, and should receive a construction limited solely 
to the objects for which it exists. It is a case under the 
maxim of the Civilian Paulus,—‘Quae propter necessitatem 
recepta sunt non debent in argumentum trahi,” “necessity justi- 
fies no argument beyond the case it has enforced.” See the 
Young Mechanic. The Kiersarge, 2 Curtis, Cir. Court Rep., 
404, 421. Those objects are, to promote the interests of com- 
merce, and that “ships may plow the ocean, and not rot by 
the wall.” In the bark George, our late learned Chief Jus- 
tice Lee appears to have regarded the doctrine of the civil 
law which allows liens for supplies on domestic vessels, as in 
force here. We are not aware that the law of that case has 
been doubted in this Court, or that shipping or mercantile 
interests have suffered any inconvenience therefrom. But 
by all the authorities to which we have access, that decision 
is not applicable to the present case. The lien of part own- 
ers who are also ship’s husbands, for their advances, was 
extended even by Lord Hardwicke only to cases of partner- 
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ship. We have decided, in Tucker vs. Metcalf’s executors, 
that a partnership exists only by virtue of an agreement to 
that effect between the partners. Persons owning shares in 
a vessel are prima facie part owners, and not partners. The 
Larch, Curt., C. C. Rep., 427. The agreed facts in this case 
allow us to view the shareholders in no light as partners in 
single ventures, or in the general business of the ship. Even 
if we are to regard this as a partnership, the law of England, 
to-day, is clear, that Lord Hardwicke’s decision in Dodding- 
ton vs. Hallett, is indefensible. In the Larch, ubi supra, tried 
before Justices Curtis and Ware, two of the most eminent 
admiralty Judges in the United States, the following is the 
language of the Court, after stating that Doddington vs. 
Hallett, as overruled by Lord Eldon, in ex parte Young, was 
no longer law in England: “There has been some diversity 
of decisions in this country; but I think it has proceeded 
from diversity in the views taken of the particular facts of 
the cases, rather than from any real difference in principles. 
That the owners of a vessel may be co-partners in respect to 
that as well as any other property, and that when they are 
so, each has a lien, can not be doubted. But where no such 
special relation exists, where they are merely part owners, 
and, as such, tenants in common, that one has no lien on the 
share of another for advances, I believe to be equally clear. 
And when this distinction is attended to, the diversity be- 
tween the cases is much lessened, if it be not entirely 
removed.” An examination of the cases cited leads us to 
think that the cases are not now as “irreconcilable” as Prof. 
Parsons, in one part of the text of his valuable treatise on 
Shipping and Admiralty, seems to think. 

The authorities cited are clearly to the effect that neither 
a part owner, as such, nor a ship’s husband, as such, has a 
lien on the shares of the other owners, or on the entire ship 
for advances. See, also, Flanders on Shipping, § 388. The 
cases distinguish between the lien on the proceeds of a voy- 
age and on the ship itself. 
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The shares mortgaged by Spencer & Co. could no longer 
be their own security for advances made by themselves. Bab- 
cock’s share was also mortgaged, together with that of 
Spencer & Co., and with their full knowledge. How could 
they expect his share to pay them for subsequent outlay? 
Even a lien for repairs must not be allowed to remain un- 
enforced, until bona fide purchasers may have reason to think 
that none exists. Admiralty Courts do not sit to enforce 
stale claims. To cite again from the Civilians: “Every 
one must suffer the consequences of his own delay;” “uni- 
cuique mora sua nocet” To allow the lien claimed in this 
case would be going further than ignoring mere laches, or 
neglect: it would open the door to endless difficulties, one of 
which would be, to destroy the value of mortgage securities. 

Although we are not bound by the English and American 
decisions, to the extent and in the manner that the courts 
there are governed by them, we have, on that account, no 
more power to decide arbitrarily. 

The case has been fully and ably presented by the learned 
counsel, but we are compelled, upon full consideration of the 
authorities, and by fixed principles of law, to disallow the 
claim of the assignees, and to declare the mortgages to be 
valid. 

Let judgment be entered accordingly, with costs to the 
mortgagees, 


Honolulu, April 13th, 1870. 
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MaucuHan’s WILL. 


A DEVISE to widow for life and at her death to children in fee, gives 
the children a vESTED INTEREST, fixed not by the death of the 
widow before them, but by the will itself. It is a VESTED RE- 
MAINDER, 


Case submitted on agreed statement. 

The following are the material facts submitted, viz.: Joseph 
Maughan, sen., died in Honolulu, in March, 1853, testate, 
leaving certain land on the Island of Oahu, thus disposed of 
in his will, which was duly probated: “I give, devise, and 
bequeath to my wife, Hannah Maughan, during her lifetime, 
on condition that she provide for, and take charge of my son 
Joseph Maughan, all that property,’ etc.; “at her decease, 
said property to be equally divided between my two children, 
Joseph and Elizabeth Maughan, share and share alike.” 

The son, Joseph, died in November, 1859, devising all his 
property to the said Hannah Maughan, mentioning in his 
will, “my half of the land,” devised as aforesaid. His will 
was duly admitted to probate. The said Hannah Maughan 
died in June, 1869, leaving Nancy Wirt, her sister, and party 
to this action, as her sole surviving blood relation. The 
daughter, Elizabeth, survives, and is a party to this action. 
The question submitted is, whether by the terms of the will 
of the senior Maughan, any devisable estate vested in the son 
Joseph before the widow’s death, and whether the widow’s 
heir, Nancy Wirt, or the daughter, Elizabeth, is entitled to 
the son’s half, 
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If this was a contingent estate, by the common law it was 
not devisable. We claim that the contingency of the son 
surviving the widow, and the fact that he did not survive 
her, and that at her death there was no person in being, 
designated by the will, to take the fee, is decisive of this case, 
provided the common law upon the subject is to be declared 
the law of this country. The testator having no interest in 
> this land which he could devise by will, the entire estate was 
vested in the daughter. 2 Wash. Real Prop., 224. 


R. G. DAVIS, FOR NANCY WIRT. 


The will of the son, Joseph, must hold good. He had a 
vested interest in the land, possession of which, by himself 
or his heirs, was postponed to the widow’s death. His interest 
was fixed, not dependent on his going to Rome, or doing any- 
thing, or upon any condition. The authorities are uniform. 
4 Ken, 267; the Zupplien case. 

HARTWELL, J.: If, by the common law of England and 
the United States, the terms of the senior Maughan’s will 
would give a devisable interest, we have only to say whether 
the law of this Kingdom conforms thereto. 

This case has been presented amicably, to obtain the 
ruling of the Court; but as its decision must affect future 
cases, if it shall stand as the law of the land, we have not 
omitted to examine fully the authorities and principles in- 
volved. 

We have to aid us, in the first place, the elaborate opinion 
of his Honor, the Chancellor, in the Zupplien Will case. It 
was necessary, there, to decide whether an estate devised in 
trust for the widow and son during her life, and at her death, 
to the son and his heirs in fee, vested in the widow upon the 
son dying before her; it was held that the estate did not vest 
in the widow by lapse, but that at her death, the trustees 
must pay over the principal to the executors of the son’s will. 
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We think the opinion referred to, and the authorities cited 
therein, cover the present case, and correctly state the law of 
the land, to-day. 

Aside from other considerations, a ruling by a Justice of 
this Court, so long acquiesced in by the community, should 
have great weight. Minime sunt mutanda quae interpreta- 
tionem certam semper habuerunt. “The great object in ques- 
tions of property is certainty, and if an erroneous or hasty 
determination has got into practice, there is more benefit de- 
rived from adhering to it than if it were overturned. Many 
estates may be enjoyed under the authority of Coulsen vs. 
Coulsen, the titles to which would be shaken if the decision 
in that case were overruled. It is an established rule to 
abide by former precedents where the same points come 
again into litigation, as well to keep the scales of justice even 
and steady, and not liable to waver with each new Judge’s 
opinion, as also because the law in that case being solemnly 
declared and determined, that which was before uncertain 
and perhaps indifferent, is now become a permanent rule, 
which it is not in the breast of any subsequent Judge to alter 
or vary from, according to his private judgments, but accord- 
ing to the known laws and customs of the land; not dele- 
gated to pronounce a new law, but to maintain and expound 
the old one.” Per Lord Mansfield, in Hodgson vs. Ambrose, 
Dougl., 34. We cite the above for its excellent statement of 
the principles which govern the rulings of this Court, but 
which we are often urged by counsel to set aside. There are 
exceptions to the rule of stare decisis, but this is not one of 
them. The remainder fixed by Maughan’s will in his two 
children, upon the death of the widow, was created by the 
same instrument with her life interest, and was equally 
vested, in interest, although not in present enjoyment. 

This bequest was absolute, and was not made on condition 
that the child survive the widow. If the survivorship of the 
child were intended by the testator as a condition precedent 
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to the vesting of the legacy, he should have said so, or given 
some intimation of such intention by express words, or by 
limiting the estate over to some other person if the child 
should not survive. Van Wyck vs. Bloodgood, 1 Bradf., 172. 

The gift is to the children by name, share and share alike, 
so that there is no joint tenancy or survivorship, but they 
hold as tenants in common. There was, at the testator’s 
death, a fixed right of future enjoyment of the property, con- 
tingent upon no uncertain event, for the widow was sure to 
die at some time, and not upon the legatee being personally 
ready to enjoy the property at her death. Even a contin- 
gent remainder may be alienated or devised, where the con- 
tingency is not in the person who is to take, but merely in 
the event, the person being ascertained. Wash., Real Pr., 238. 

“It is not important to the vesting of a legacy in remain- 
der, that the legatee in remainder should survive the life 
tenant, since both interests vest at the death of the testator, 
and the legatee in remainder predeceasing the life tenant, 
only passes that interest to the next of kin of him entitled in 
remainder.” 2 Redf. Law of Wills, p. 506. 

“No degree of contingency of an enjoyment in possession 
by the remainder man of the estate limited to him, affects 
the question of its being vested or contingent.” Ib., p. 242. 
2 Wash. Rep. 

But to add to the authorities cited in the Zupplien case is 
unnecessary. If a testator intend that no benefit shall accrue 
to his children or their heirs, unless they survive the widow 
having the life interest, he must in some manner express 
such intention. The will gave the son a vested interest, and 
his will, devising the same to his mother, must be sustained. 
Nancy Wirt, as sole heir of the mother, is entitled to the 
son’s interest in the devised land, and Elizabeth Maughan 
Colburn takes her share under her father’s will. 

Let judgment be entered accordingly, the costs to be 
equally divided. 

Honolulu, April 27th, 1870. 
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Tue Kine vs. I. 


A verpicr will not be ser AsIDE in a criminal case “which rests on 
clear, unconflicting and uncontradicted EVIDENCE.” 


An INDICTMENT for ENTRY WITH INTENT TO STEAL is supported by 
EVIDENCE of entry at night, the prisoner running as soon as seen 
and not offering to explain his entry. 


Exceptions from the August Term, A. D. 1870, of the 4th 
judicial circuit. 

Indictment for entering a shop at night with intent to steal. 
When the evidence at the trial was closed on the part of the 
Crown, the prisoner’s counsel prayed for a non-suit for want 
of evidence of intent, and excepted to the refusal of this 
motion. A motion in arrest, for like reason, was denied after 
the jury had rendered a verdict of guilty, and exception was 
taken to this ruling. These are the exceptions. The Bill 
presents the evidence to the effect that the prisoner was found 
at 9 o’clock in a dark evening standing at the door of the 
shop; that he ran away as two persons approached, who had 
been aroused by a noise in the shop; that he was found to 
have been absent that evening from his home, and that when 
examined before the magistrate on the charge of entering 
with intent to steal, he admitted that he had entered. The 
point was suggested in the argument that the bill showed no 
evidence of breaking in, but this point was withdrawn. 

S. B. DOLE FOR THE PRISONER. 
1. Intent to steal must be proved. 
2. There was nothing missing, and merely standing at the 
16 


238 HAWAIIAN REPORTS, 1870. 


The King v. I. 


door authorized no inference or presumption of such intent. 
The fact could naturally be accounted for on any other 
hypothesis. 2, Arch. Cr. Pr., 308; 2, Bacon’s; 1, Russell 
on Cr., 822. 

3. Breaking out without committing a felony does not 
make the offence of housebreaking. 2, Arch. Cr. Pr., 275; 
Rex vs. Brice, R. and Ry., 450. 


S. H. PHILLIPS, ATTORNEY GENERAL, FOR THE CROWN. 


Intention is not often susceptible of positive proof, and can 
only be implied from overt acts, and every man is supposed 
to intend the necessary consequences of his acts. Rex vs. 
Farrington, R. and R., 207; Rex vs. Hill, 2 Wood., Cr. 
Cas, 3 and 8; C. and P., 274; Rex vs. Brice, R. and 
R., 450. 


OPINION OF THE COURT, BY HARTWELL, J. 


The only point for decision is whether there was evidence 
tending to show an entry with intent to steal. If there was 
such evidence, the jury are the judges of its sufficiency, and 
there is no evidence to contradict or conflict with it, or make 
it inconsistent with the verdict. There is, first, the pris- 
oner’s admission that he had entered the shop. No objection 
was made to the admissibility of this evidence, by reason of 
improper influences on the prisoner, to arouse his hopes or 
fears. Care is always needed in accepting such admissions 
before the magistrate, as they may, especially with a native, 
intend scarcely more than to acknowledge a mistake or 
difficulty, or being on the wrong side. But this admission 
appears to be wunexceptionable evidence. The cases of 
Apuna, at the October Term, 1869, and Keliilike, at the 
June Term, 1870, are in point upon the admissibility of 
prisoners’ confessions. 

The cases cited by the Crown sustain the point made by 
the prosecution. Evidence of entry alone is not evidence of 
intent to steal. Standing at the door is not evidence of 
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entrance. But the prisoner admitted entry. It is a signifi- 
cant and unusual thing for a person to be in such a place at 
such a time, and to run at the approach of others. True, he 
may have run from groundless fears, and may have intended 
to commit trespass, or other injury, but this is not consistent 
with an innocent or accidental appearance. But all this 
might be true, and yet the intent to steal not exist. It is 
proper to infer the intent from all the surrounding circum- 
stances, and accompanying and attendant acts of the prisoner. 
The People vs. Marks, 4 Parker’s Cr. Rep., 154, and 
authorities cited by the Attorney General. The prisoner’s 
silence beyond his admission of entry, when charged with 
breaking with intent to steal is significant, and no doubt 
weighed much with the jury. On such an occasion, a man 
naturally would have added some statement of his purpose in 
entering, if he had any other than the one which was 
charged. 

Under the clearly understood law, that the jury alone 
judge of the sufficiency of legal evidence, and that this Court 
will not set aside verdicts in criminal cases which rest on 
clear, unconflicting, and uncontradicted evidence, the excep- 
tions can not be sustained. The judgment must be then 
that the exceptions are overruled, and the judgment of the 
Circuit Court affirmed. 


Honolulu, October 26th, 1870. 
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Hartwell and Widemann, J. J. 


MATTER oF WILLIAM C. JONES, AN ATTORNEY AT Law. 


AN ATTORNEY AT LAW cannot waive his client’s CONSTITUTIONAL 
RIGHT to meet the witnesses against him, but his agreement so to 
do, is not of itself ground for dismissal from the bar. 


On information of the Attorney General, rule to show 
cause issued, returnable before the Court in banco. 

The information presents that May 25th, 1870, one Peter- 
son was committed for trial at the July Term of this Court, 
for assault with a deadly weapon, two witnesses being at the 
same time committed, to testify. That the respondent ap- 
peared for the prisoner at said term of Court, when proceed- 
ings were had of which the following is the record: “The 
King vs. Orloff Peterson. This case not on the calendar, but 
Attorney General and W. C. Jones, for defendant, agreed 
that certain depositions of witnesses, now in detention, might 
be taken by the Clerk, to be used in any trial for the matter 
charged, and case to stand continued to next term.” That 
July 19th, the depositions were taken, and the following 
agreement endorsed thereon: “It is agreed that the fore- 
going depositions of William Carroll and Patrick O’Donnell 
may be used in evidence in the trial of any indictment 
against Orloff Peterson for the assault on William Carroll 
above referred to, and that no further proof of the identity of 
the said Orloff Peterson shall be required. Stephen H. 
Phillips, Attorney General. W. C. Jones, Attorney for de- 
fendant. Court House, Honolulu, July 19th, 1870.” That 
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the respondent held himself out as fully authorized to make 
the said agreement, and that the Attorney General, relying 
on the good faith of the respondent as an attorney of this 
Court, and believing him to have full authority in the prem- 
ises, allowed the said witnesses to leave the kingdom, having 
no other testimony on which to rely; all of which facts the 
respondent hath at all times well known, but he nevertheless 
gave the Attorney General, up to the day set for trial, no 
intimation that the said agreement was unauthorized by the 
prisoner, or that exception would be taken to its enforce- 
ment, at which late period it was impossible to obtain testi- 
mony, and it was adjudged to be the duty of the Court no 
longer to detain the said Peterson, who was therefore dis- 
charged, and the enforcement of the penalty of the law 
against him became impossible. “And the Attorney General 
further says it is incident to the office of an attorney in this 
Court, that his right to represent his client should be un- 
questioned, and that all other officers of the Court and of the 
law have a right to assume, at all times, that all acts done in 
the name and behalf of their respective clients, in open Court 
or in other proceedings necessarily connected with the con- 
duct of cases pending in Court, have the full sanction and 
approval of those whom they claim to represent, and to 
govern themselves accordingly, and that when proceedings 
are had upon the faith of such assumed authority, which said 
attorneys permit to be had without suggesting their want of 
authority, to the prejudice of public prosecutions or of pri- 
vate suitors, they should be held responsible for the fraud 
resulting from such concealment, as otherwise the profession 
would be exposed to great public scandal, and the confidence 
which ought to be reposed in all acts of attorneys and coun- 
sellors of this Court would be wholly destroyed. 

“And the Attorney General further says that the failure of 
the prosecution against the said Orloff Peterson is wholly 
and directly attributable to the confidence which was mis- 
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placed in the agreement of the said William C. Jones, that 
the written testimony of said parties should be read in evi- 
dence at the trial of the indictment against said Orloff Peter- 
son, and that said William C. Jones was guilty of a breach of 
duty, as an attorney and counsellor of this Court in consent- 
ing to such an agreement without authority from his client, 
and not disclosing such want of authority to said Attorney 
General, although well knowing that fatal reliance was 
placed upon said agreement, and the implied pledge of 
authority therein contained. 

“Wherefore, the said Attorney General moves that said 
William C. Jones be ordered to show cause why his name 
should not be stricken from the roll of Attorneys and Coun- 
sellors of this Court, and such other proceedings had as to 
this honorable Court may seem meet.” 

The answer is as follows, viz.: 

1. “That the said complaint sets forth no substantial cause 
for striking the name of an Attorney from the roll, and is 
insufficient in law. 

2. “That the statements in said complaint amount to this: 
that the respondent made an agreement in good faith under 
a mistaken impression of the law, and, after he had dis- 
covered his error, admitted the same to the Court. 

3. “And therefore the respondent, in further answer to 
this complaint and the rule to show cause, respectfully 
makes the following statement of facts to the Court: That 
at the adjourned term of the Supreme Court, in the month of 
July, 1870, as set forth in said complaint, the Attorney 
General requested the respondent to agree to the taking of 
the depositions of William Carroll and Patrick O’Donnell, 
witnesses in the case of the King vs. Orloff Peterson, in 
order to release them from confinement, and this respondent, 
out of motives of humanity and to release said witnesses from 
prison, in good faith consented to taking said depositions, 
without reflecting at the time that he was taking a respon- 
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sibility not authorized by the Constitution and laws of this 
Kingdom; that at the time of taking, said depositions, to wit, 
on the 19th of July, 1870, the said Orloff Peterson was not 
present, and L. McCully, Esq., the Clerk, enquired if the 
Attorney General did not require the presence of the said 
Orloff Peterson, when he, the Attorney General, replied that 
he did not require his presence, and this respondent avers 
that he did not at any time consult with said Orloff Peterson 
about the taking of said depositions, and did not think at the 
time that he had not full power to act in the premises; that 
after said depositions were taken, this respondent did not 
think any more of the matter until the present term of the 
Supreme Court, when it was suggested to him by an 
Attorney of this Court, that said depositions were not legal, 
and that this respondent’s agreement with the Attorney 
General was of no force or validity to conclude his rights; 
whereupon this respondent examined the Constitution and 
the authorities upon the subject, and became convinced that 
he had exceeded his authority in the matter, and in fact did 
not arrive fully at the conclusion and examine fully the 
authorities till the morning of the day fixed for trial, when, 
as soon as he saw the Attorney General, he informed him 
that he felt convinced that Orloff Peterson could not be 
legally convicted on the depositions, and that the said 
Attorney General called the matter up before the Court as 
soon as the case was called for trial, when this respondent, 
acting under the influence of conscientious scruples, because 
he believed he had erred in making the agreement aforesaid, 
and that Orloff Peterson had constitutional rights which the 
respondent as an Attorney could not waive, produced the law 
of the case to the Court, and retired from the cause. And 
the respondent avers that he acted in good faith in the whole 
transaction, and under the highest conscientious motives, and 
had not the remotest idea of acting deceitfully and in bad 
faith with the Attorney General or the Government; and 
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this respondent further avers that the high position and 
presumed legal learning of the Attorney General threw him 
off his guard, and he presumed he was acting legally when 
the Attorney General proposed the said agreement to him, 
and had no other idea at the time but that the depositions 
were legal, and could be read on the trial of said Orloff 
Peterson, and that if there is any culpability or blame in 
this matter, it should rest on the Attorney General, and not 
on him; for an officer of the Crown is presumed to know the 
law, and when he does any act which is calculated to over- 
reach a prisoner or his counsel by procuring the waiver of a 
constitutional right against clear principles of law, and then 
throwing the blame upon the prisoner’s Attorney, he is 
certainly in the wrong.” 

At the hearing, the Attorney General produced and read 
the following entry in the Clerk’s Journal, viz.: “July 26th, 
1870. July Term. Prisoner Peterson arraigned and pleaded 
not guilty. Case continued by agreement.” L. McCully, 
Clerk of the Court, testified that when the depositions were 
taken, some one remarked that it was very hard that the 
witnesses, hard laboring men, should be kept in confinement 
so long, already three months; that no intimation was then 
made by the respondent of his want of authority to agree to 
the depositions, and that he thinks the respondent then 
asked, “Where is the prisoner?” to which the Attorney 
General replied, “The prisoner is not called for.” 

D. K. Fyfe, jailor, testified that the respondent visited the 
prisoner Peterson and told him about the depositions shortly 
after they were taken. 

W. C. Parke, Marshal, testified that on the first day of 
this term, the respondent moved that Peterson’s case be 
continued to get further testimony, but on consulting his 
client withdrew the motion. 

S. H. Phillips, Attorney General, for the rule. 

W. C. Jones, pro se, contra, 
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OPINION OF THE COURT BY HARTWELL, J: 


By the Civil Code, practitioners of law “shall be summa- 
rily amenable to the Courts of Record, and may be fined, 
imprisoned, or dismissed from the roll of practitioners for 
satisfactory cause, upon the complaint of any party aggrieved 
by their mal-practice, or for non-payment of moneys collected 
by them, for private parties, or for any deceit or other gross 
misconduct.” Section 1066. 

“Practitioners of law shall have control to judgment and 
execution of all suits and defences confided to them; pro- 
vided, however, that no such practitioner shall have power 
to compromise, arbitrate and settle such matters confided to 
him unless upon special authority in writing from his client.” 
Section 1069. 

“The parties to a civil suit may, with the consent of Court, 
waive the right to a trial by jury either by written consent, 
or by oral consent in open Court entered on the minutes.” 
Section 1137. 

“No person shall be held to answer for any crime or 
offence, except in cases of impeachment or for offences 
within the jurisdiction of a Police or District Justice, or in 
summary proceedings for contempt, unless upon indictment 
fully and plainly describing such crime or offence, and he 
shall have the right to meet the witnesses who are produced 
against him, face to face; to produce witnesses and proofs in 
his own favor; and by himself or his counsel, at his election, 
to examine the witnesses produced by himself, and cross- 
examine those produced against him, and to be fully heard 
in his defense.” Article 7, Const. 

The delicate and responsible duties of an attorney-at-law 
correspond with the extent of the powers entrusted to him. 
He must exercise good faith in his dealings with Court, 
clients, and his legal brethren. He is responsible for the 
exercise of a reasonable degree of professional skill, and for 
proper diligence in attending to his causes, failing in which, 
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or in case of deceit or mal-practice, he may become liable to 
the Court under the statutes cited, or to clients in damages. 

The respondent waived his client’s constitutional right to 
meet witnesses in open Court. There is a large class of 
agreements between counsel, which facilitate trials, are of 
mutual advantage, and by which clients are bound. Such 
agreements usually refer to matters of rules and practice, con- 
tinuances, waivers of common law rules of evidence, of 
defects in pleadings, processes, rights of appeal, &c., in which 
counsel are presumed to know, and to be duly authorized to 
represent, the client’s interests. But in criminal causes, it is 
unsafe to waive constitutional requirements. The maxim, 
“Quilibet potest renunciare juri pro se introducto,’—that any 
one may waive rights intended for his own benefit,—is re- 
stricted to the rights of the party himself, and can not affect 
the rights of others. The public are interested that criminal 
trials be conducted according to the forms of law. Hence, 
no one can waive the presentment and finding of an indict- 
ment for an indictable offence. Under our statute, clients in 
civil suits would no doubt be bound by agreements of coun- 
sel to waive jury, but it is doubtful whether a party himself 
could make a valid agreement to waive a jury in a criminal 
cause cognizable before a jury. 

The result of the respondent’s agreement was that the 
prisoner escaped trial. He says he acted in good faith, and 
we see no reason to doubt his word. His motion to continue 
the cause was certainly inconsistent with an intention to rely 
on constitutional defects in the testimony. He should have 
lost no time, however, in notifying the Attorney General of 
his subsequent view of the law, and of the course he intended 
to pursue. No such agreement should in fact be made with- 
out reflection upon its validity, and without consulting the 
client. We do not think that the responsibility assumed by 
the respondent, in thus accepting the proposition to make 
this agreement, is entirely removed by dividing it, nor can 
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we see any excuse for an hour’s delay to inform the Attorney 
General of all the facts in the case. 

Further than this, we attach no blame to the respondent, 
and the rule is accordingly discharged. 


Honolulu, November 20th, 1870. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1871. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


BENIAMINA vs. THOMAS CLARK. 


NATURAL LANDMARKS like rocks, preferred to artificial bounds. 
An adjoining tenant cannot injure the PARTITION WALL. 


Exceptions to the finding of the Court at nisi prius, as not 
sustained by law and evidence, judgment having been given 
for the plaintiff in the sum of $100 and costs. The excep- 
tions were overruled and the judgment was affirmed, but the 
Court rendered no further opinion. The following is the 
statement of the cause. 

S. B. Dole for plaintiff. 

R. G. Davis for defendant. 

Appeal by the plaintiff from the Police Court of Honolulu. 

The plaintiff claims $150 damages to his land by the de- 
fendant’s trespass in entering and destroying strawberry vines 
and trees. The defendant defends by claim of title in him- 
self of the portion of land in dispute. The time laid for the 
alleged trespass is in 1868 and 1869, and the land in question 
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is known as Puahiki, situate in Honolulu. The plaintiff’s 
title rests on a Royal Patent dated in 1855, in which the land 
is described by metes and bounds, and directions. S. P. 
Kalama testified for the plaintiff that he surveyed the land 
according to the original patent, and brought the disputed 
portion within the same, the line passing directly through 
the trees which were felled, and that he had surveyed lands 
for many years. The defendant’s title rests on a deed from 
His late Royal Highness, M. Kekuanaoa, dated in 1850, and 
according to a survey by Capt. Pease, the disputed portion 
lies within the defendant’s land. Witnesses for the plaintiff 
testified that he, with his father, had been in possession over 
twenty years, undisputed until the defendant’s claim in 1868; 
also, that since that time, the defendant had destroyed a 
strawberry bed on the land claimed by both parties, the pro- 
ceeds of which the previous year had been $100, and also 
felled and used some thirty-one trees, the value of which one 
witness testified to be $12 for each tree, for purpose of fuel, 
but there was no definite evidence of the quantity of wood 
contained in the trees. There was also evidence that the 
defendant refused to allow his own deed to be used by Ka- 
lama in surveying the plaintiff’s lot. The original deeds 
were in evidence. Jury was waived by agreement, and the 
cause was argued and decided in vacation as of the term. 


HARTWELL, J.: 

The defendant’s title by deed from Kekuanaoa, dated in 
1850, does not necessarily conflict with the plaintiff’s title by 
Royal Patent dated in 1855, although if there were any con- 
flict, the latter would prevail. But on hearing the evidence 
of the surveyor, Kalama, who explained his mode of making 
the survey in clear and exact terms, and on noting that the 
bounds mentioned in the later deed are of a more fixed and 
permanent nature, being natural landmarks like rocks, than 
in the earlier deed which refers for several of its bounds 
merely to adjoining taro patches, I have no hesitation in 
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finding that Kalama’s survey has ascertained the true limits 
of the plaintiff’s lot. The evidence also satisfies me that the 
plaintiff’s strawberry bed, of the value of $100, without 
deducting cost of cultivation and selling crop, and also the 
trees, were destroyed by the defendant. The evidence is 
somewhat unsatisfactory as to whether the plaintiff or his 
father planted the trees, or whether they were set out by 
another person, not connected with them. The line of 
boundary fell in this line of trees. The defendant at best 
had only the rights of an adjoining tenant in a partition wall, 
and he is liable in trespass for destroying the trees without 
the plaintiff’s consent. His conduct in refusing the use of 
his deed to the surveyor Kalama shows that he was not con- 
fident of his own title. There was no evidence of the skill 
or experience possessed by the surveyor Pease. The evi- 
dence is not sufficiently exact concerning the measure of 
damage to enable me to assess it at the full extent of the 
testimony, but I am satisfied that damage was caused to the 
strawberries and to the plaintiff’s interest in the trees, to the 
extent of $100. My judgment then is for the plaintiff, 
and I assess the damages at $100, with costs. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1871. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


James A. Burpicx vs. GopFREY RHODES AND JAMEs S. LEMON, 
EXECUTORS, &c. 


Tue Act is CONSTITUTIONAL which prohibits suits to recover the 
price of liquor sold at retail, even by a LICENSED VENDOR, and such 
claims are not a legal set-off. 


Jury waived, and case heard by the full Court. 


W. C. Jones, for the plaintiff, 
R. H. Stanley, for the defendants. 


OPINION OF THE COURT, BY CHIEF JUSTICE ALLEN. 


This is an action of assumpsit for goods delivered and ser- 
vices rendered, and the rent of the Bartlett Hotel, in this 
city, to which there has been filed an account in set-off. 

The parties have entered into the following stipulation: 

“That the account of the plaintiff is admitted as proven, 
after deducting therefrom the sum of $281, leaving a balance 
due on said account of $436.17, exclusive of interest. 

“That the amount of spirituous liquors sold to plaintiff at 
retail, as specified in the plea of set-off, in order to bring the 
legal point before the Court, is admitted as proven, the 
plaintiff claiming that it is illegal, and not recoverable under 
the Act of 1864; the question submitted to the Court being 
the legality of the set-off under said Act, and the defendants’ 
right to recover. 

Honolulu, January 12th, 1871.” 
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The plaintiff contends that the set-off is not legal, and cites 
the Statute of 1864, which is as follows: 

“That no suit brought for the recovery of any debt con- 
tracted after the promulgation of this Act, for spirituous 
liquors sold, or furnished to any person by any licensed retail 
dealer in such liquors, shall be maintained in any court of 
this Kingdom.” 

The counsel for the defendants contends that this enactment 
is unconstitutional, and that the statute law of this Kingdom, 
on every principle of justice, right, and reason, can not 
deprive the licensee of the power of collecting what he 
honestly sells by virtue of the power given him for the con- 
sideration of $1,000. 

The account commenced on the 28th day of March, 1868, 
and ended June Ist, 1869, and of course the sale was made 
under an annual license during that period. When the 
license was taken, the provision of law had been in force for 
some years. The licensee knew perfectly well that he could 
not recover for liquor sold on credit, and in this case it is in 
evidence by tlie defence that the plaintiff told the witness 
(who was the bar-keeper,) that he should not pay the account. 
The licensee had fair warning by the law and by the party 
himself, and yet he continued to sell the plaintiff in most 
ruinous quantities. 

When the license was given this law was a condition, and 
hence it becomes virtually a part of the contract, &c., and of 
course there can not exist any ground for charge of injustice. 

The counsel further contend that it is in restraint of trade, 
and therefore unconstitutional and void. 

This law is in the nature of a police regulation for the 
prevention of drunkenness, and this principle of legislation is 
sustained by numerous authorities. License Cases, 5 How., 
504; Cooley’s Constitutional Limitations, 583; Wynehamer 
vs. People, 13 N. Y., 378; Gill vs. Parker, 31 Vt., 610; Peo- 
ple vs. Hanley, 3 Mich., 330. 
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It is a wise provision of law, as it is a constant reminder of 
the cost of intemperate habits. The bill claimed as a set-off 
is the best evidence that every precautionary measure should 
be taken to shield the poor victims of intemperance. 

It may be well to give an example of this account. It 
continued for a few days over thirteen months, and the 
amount of the bill for liquors was $1,076.50, most of which 
was contracted in ten months. The account for the month of 
May is a fair average of the whole period. 


May 1—8 fids; 3d, 5 fids and Y% rum. eee eee $475 
5—19 fids and 14 brandy; 6th, 13 fids...... 9 25 
7—6 fids and 14 brandy; 8th, 11 fids and 1 brandy 8 00 

10—1 brandy; 11th, 7 fids and 4% brandy... 5 50 


12—16 fids and 4 brandy; 13th,8 fids and 4 brandy 9 75 
14—16 fids and 4 brandy; 15th, 8 fids and 4 brandy 8 50 
17—9 fids and 4 brandy; 18th, 15 fids and 1 brandy 9 75 
19—21 fids and 4 brandy; 20th, 27 fids.......2.-2---2--.- 13 25 
21—20 fids and 4 brandy ; 23d, 18 fids and 14 brandy 12 00 
24—16 fids and 1 brandy ; 25th, 12 fids and Y brandy 10 75 
26—12 fids and 1⁄4 brandy ; 27th, 12 fidsand 4 brandy 8 50 
28—16 fids and 14 brandy ; 29th, 12 fids and 1 brandy 10 75 
3i1—Due Wm. Wond on water tank... 10 00 


$120 25 

This provision is undoubtedly within the spirit of the laws 
which have been recognized as valid in States where the 
constitutional provisions and statutes bearing on this question 
are analogous to our own. 

All Courts agree that construction of the Constitution, by 
the Legislature, as given in their Acts, ought to have great 
weight, and not to be overruled unless manifestly erroneous. 

In the case of Soper vs. Harvard College, the Court says 
that the statute prohibiting innholders and others from giving 
credit to the undergraduates of either of the colleges in Mas- 
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sachusetts is constitutional. This statute inflicts a penalty for 
giving credit to this class of persons. 

The promise of an infant is void except for necessaries, yet 
people will often give credit to them, and as the Court say, 
“minister to their pleasures and dissipation, relying upon the 
honor of ingenuous young men to discharge debts so in- 
curred, that the wholesome intention of the common law is 
evaded, and youth are exposed to temptations which it is 
difficult for them to resist.’ The debt is not only void, but 
a penalty is incurred. 

In the case of the Commonwealth vs. Clapp, 5 Gray, 98, 
the Court say that a statute which provides for the punish- 
ment of unlawful sales of intoxicating liquors by fine and 
imprisonment, does not conflict with the Constitution of the 
United States, nor with the First and Tenth Articles of the 
Declaration of Rights, nor as being unreasonable, nor as im- 
posing excessive fines, or inflicting cruel and unusual punish- 
ments, contrary to the Twenty-sixth Article of the Declaration 
of Rights. Commonwealth vs. Hutchins, 5 Gray, 482. So 
far as the provisions of the Constitution of this Kingdom are 
concerned, the same principle of construction would apply. 
This Court has made a similar decision in the statute prohibit- 
ing the sale of liquor to Hawaiians. 

It has been truly said by an eminent American statesman, 
“That it is a question not yet satisfactorily settled, how far 
and in what way the law of the land can be applied to 
remedy the tremendous evils arising from intemperance.” 
And this is one of the wise provisions which protects a man 
when he has lost his self-control, and indulges to an excess 
even to drunkenness. It is a grave offense in morals to sell 
to one in this condition; still it is done, and all the protection 
that can be thrown around the unfortunate slave of this 
appetite, it is the duty of the Legislature to do. Society has 
great faults which are visited on these unfortunate victims. 

The laws of this Kingdom are as liberal on the subject of 

17 
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the license to sell intoxicating liquors as they can be made, 
consistently with the safety of the community. In many 
countries the sale is prohibited, or under very severe restric- 
tions. In the case of Walan vs. Kirby, 99 Mass., the Court 
sustain the provision of law to recover back money paid on 
settlement of mutual accounts. The syllabus of the case is as 
follows: 

“If a purchaser of intoxicating liquors, sold in violation of 
law, in settling mutual accounts with the seller, credit him 
with the price thereof, and receiving from him payment of 
the balance found due after such allowance, giving him a 
receipt in full settlement of the account, such payment and 
receipt do not have the effect of an accord and satisfaction to 
bar an action to recover the amount so credited.” 

The counsel has not made the usually received legal dis- 
tinction between a law which regulates the sale of intoxicat- 
ing liquors and that which prohibits it. No serious question 
of Constitutional Law has been made in regard to the former. 

The counsel further contend that it is a case of mutual 
credit. The claim of the plaintiff was for rent payable 
monthly, and that of the defendants for liquors sold, as here- 
tofore described. 

The one is a legal claim, and recoverable at law, and the 
other an illegal claim, and upon which a suit can not be 
entertained. 

It appears by the evidence that there had been no settle- 
ment or mutual discharge; no accord and satisfaction. The 
illegality of the transaction was wholly on the part of the 
testator. 

The Court can not regard an illegal claim as a legitimate 
subject of set-off. Mr. Justice Story says that “the Statute 
of set-off contemplates only such mutual debts and demands 
as are due in the same right.” 

There is no reason why a claim should have more right by 
way of set-off, than in a suit brought to recover it. 


HAWAIIAN REPORTS, 1871. 255 


In the matter of D. B. Mahoe, an Attorney at Law. 


We therefore give judgment for the plaintiff, in the sum 
of $487.85, with costs, which includes interest from October 
14th, 1869. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1871. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


In THE Marrer or D. B. Manor, AN ATTORNEY AT Law. 


AN ATTORNEY AT LAW Should be pisBarrED for neglect in perform- 
ing his PROFESSIONAL ENGAGEMENTS, and for deceit and conver- 
sion to his own use of funds entrusted to him. 


Information and complaint by the Attorney General for 
mal-practice, praying that the said D. B. Mahoe may be 
required to show cause why his name should not be stricken 
from the roll of attorneys and counsellors of this Court, and 
such other proceedings be had as to this honorable Court 
may seem meet, for the following reasons: 

1. That the said D. B. Mahoe in February, 1870, was em- 
ployed by one Kalimaloloa to bring a suit in this Court for 
the recovery of a certain piece of land from one Hanakapea 
and her husband Kuheleloa. That the said D. B. Mahoe 
demanded and received from the said Kalimaloloa the sum 
of sixty-six dollars, five of which were afterwards returned, 
viz.: Fifty dollars for costs of Court, and the remainder for 
his professional services. That up to this time the said D. 
B. Mahoe has not moved in the matter and has not made any 
deposit in the office of the Clerk of this Court for costs in 
this matter. 
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2. That the said D. B. Mahoe on or about the first of 
August last, was employed by one Mikalemi to bring a suit 
in this Court for the recovery of possession of a certain piece 
of land from one Luau. That the said D. B. Mahoe received 
from the said Mikalemi the sum of seventy dollars and that 
he told the said Mikalemi that fifty dollars of this sum were 
for the costs of Court. That the said D. B. Mahoe has not 
made any deposit for costs in the office of the Clerk of this 
Court, and that he has not moved in this matter; that on the 
contrary he went to the island of Kauai, where he has re- 
mained to the date of making this complaint. That in 
consequence of this the said Mikalemi was obliged to employ 
and pay other counsel, at the October term of this Court and 
that he had furthermore to pay the sum of twenty-five dollars 
for costs of court. 

The respondent’s answer admits the receipt of the money 
as charged, but avers that he took some steps in both the 
matters set forth in the complaint; that then his duty called 
him to attend the Circuit Court on the Island of Kauai, and 
that whilst on Kauai for that purpose, a death occurred in 
his family, there residing, which compelled him to stay 
with them. 

The evidence of the witness, Mikalemi, is, that the re- 
spondent was employed by witness as Attorney in an eject- 
ment case versus one Luau; that he demanded and received 
from witness $70, $50 for costs of Court, $20 for his fee. 
That witness demanded the $50 back, but that the said 
Mahoe did not return the money. That witness was obliged 
to employ G. B. Kalaaukane and R. H. Stanley, afterwards, 
to conduct his case, as the respondent had left this Island 
without moving at all in this matter. That witness had to 
pay $25 costs of Court, besides the $50 paid the respondent 
for costs, who, in a letter to witness, positively declined to 
return from Kauai to attend to the suit. 

The records of the Court for the October term showed that 
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the case of Mikalemi vs. Luau was dismissed, and that re- 
spondent was not of counsel. 

G. B. Kalaaukane testified that the respondent before 
leaving for Kauai, requested him to attend to Mikalemi’s 
case, but did not pay him any fee. 

The evidence of Kalimaloloa, confirmed by Alalia, was, 
that she had paid Mahoe $61,—$50 costs of Court, and the 
remainder for his services to bring suit for the recovery of a 
piece of land from one Hana Kapea; that the suit was never 
brought, and that Mahoe did not return the money to her. 

No evidence was presented for the respondent, and the case 
was submitted without argument. 


D. B. Mahoe, the respondent, pro se. 
F. H. Harris, Deputy Attorney General, for the rule. 


WipeMANNn, J.: We find from the evidence, as well as 
from respondent’s admission, that he undertook the case of 
Mikalemi; that he did not perform his professional duties, 
and that he received $50 for costs of Court, which he con- 
verted to his own use. We find, further, that in the second 
case of Kalimaloloa, respondent also neglected to perform his 
professional engagements, and that he converted the money 
received from his client, under false pretenses, to his own use. 
Both cases satisfy us that the respondent is guilty of neglect 
of his professional duties, mal-practice, and deceit. Every 
such case deserves the highest censure, and renders it im- 
possible to allow the person guilty of such offenses to retain 
the honorable position of a practitioner at law. The least 
that the Court can do in such a case is to relieve the com- 
munity from the liability of being imposed on by a practi- 
tioner of this character, and to sustain the good name of the 
Bar by removing from it any member who is willing to bring 
such disgrace upon its reputation. 

It is therefore ordered, adjudged and considered, that 
respondent be dismissed from the roll of practitioners at law. 
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FORBES vs. GIBSON. 


A verpict will not be set aside as against evidence, “unless clearly, 
palpably, decidedly and strongly against evidence.” 


OPINION OF THE COURT BY ALLEN, C. J. 


This is an action of assumpsit. It is alleged in the com- 
plaint that a contract was made by these parties at San 
Francisco, by which it was agreed that the plaintiff should 
come to this Kingdom and take charge of a sail-boat or yacht 
of about 12 tons burthen, which the defendant agreed to fur- 
nish. It is further alleged that the defendant guaranteed the 
sum of $100 per month, as the minimum for the plaintiff’s 
share of the earnings of the boat. In pursuance of said 
agreement, the plaintiff came to this Kingdom and repaired 
to Lanai, and was ready to comply with the terms of the 
agreement, but that the defendant had wholly failed to fulfill 
its terms on his part. 

It appears in evidence that the plaintiff repaired to Lanai 
and remained there one month; that the defendant tendered 
him a whale-boat, which was 35 feet long and 7 feet wide, 
with a small deck over, for the purpose agreed upon, but 
that the plaintiff refused to undertake the sailing the boat, 
and said “that the place did not suit him and that he was 
going to leave; that he did not come here to work like a 
slave, and that he would not work in lifting freight in and 
out of the boat.” 

Evidence was introduced, also, tending to show the prob- 
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able profits to be derived from the sailing of the boat, all of 
which was submitted to the jury under instructions of the 
Court, whereupon a verdict was rendered for the defendant, 
which, on motion, was set aside as against law and evidence, 
and a new trial ordered, to which exceptions were taken by 
the defendant. 

It appeared in evidence that the defendant had guaranteed 
$100 a month from the profits to run a boat between two 
islands, Maui and Lanai, for three months, and that this 
should afterwards be increased. 

It further appeared in evidence by a son of the defendant, 
in the words following, viz.: “The plaintiff left our place 
on the morning of the 24th of March last, about one week 
after his arrival; was present at the time of his departure, 
and heard conversation with my father. Plaintiff called to 
my father, who stepped out in front of the house. Plaintiff 
spoke first, and said the place did not suit him, and he was 
going to leave; said he did not come here to work like a 
slave. My father said to plaintiff, “There is the boat for you 
to try. It can make plenty of money for you and me both, if 
you will run it; size of the boat 35 feet long and 7 feet wide, 
and has a small deck over. It now runs two trips a week to 
Lahaina, with a kanaka in charge, and produces $50 to $60 
per week; with one intelligent white man in charge, the 
sales of sheep at Maalaea and other ports would be doubled, 
and a large and profitable return freight in poi, salt, ai, 
tobacco and awa be had, so as easily to make the gross 
receipts $100 a week, one half of which would be profits.’ 
The boat has carried 30 sheep a trip and six or eight passen- 
gers,—could carry more. The sheep are my father’s, and 
worth $1 a head at Lanai, which sell at Lahaina for $1.50 
each, and at Wailuku, for $1.75 and $2 per head. Plaintiff 
refused to take charge of the boat; said he would not work 
in lifting freight in and out of the boat. My father con- 
tinued his remarks, saying to plaintiff: ‘There is my boat, 
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which is a good sea-boat, and can make a handsome profit 
for us to share.’ As plaintiff turned to go away, my father 
repeated the offer of the boat for the plaintiff to run. When 
the Lahaina Mills are running, the boat makes three trips a 
week, carrying on an average 25 to 30 sheep each trip. At 
the time the plaintiff was at Lanai, the Lahaina Mills were 
running, and the boat could have done a good business.” 

On the cross-examination, the witness said that the great- 
est capacity of the boat was 33 sheep; that 20 cents a head 
was the usual freight, two trips a week, out of which all ex- 
penses of crew and so forth had to be paid; that he never 
heard his father order plaintiff to take charge of the boat or 
do anything else previous to the morning of plaintiff’s 
intimation of his intention to leave; that a native man who 
previously commanded the boat only got $1.50 a trip; that a 
foreigner named Fred subsequently took charge of the boat; 
—he was unable to say whether he got over $50 per month, 
or whether the profits of the boat could afford that rate of 
compensation, as the least of a share of the net profits. 

As it appears that the defendant had guaranteed $100 per 
month from the business, it would seem that the risk was 
open to him, and that it was incumbent upon the plaintiff to 
enter upon the business, and test it by actual experiment, 
and if the profits were less than the sum agreed upon, he 
had his claim against the defendant. 

Proof would have been required that the defendant was 
irresponsible, and that the boat was inadequate for the pur- 
pose, which would excuse the plaintiff from undertaking to 
fulfill his part of the contract, before he could call on the de- 
fendant. 

It is a prevailing rule, as stated by Hilliard in New Trials, 
340, and sustained by numerous authorities, that a verdict 
will not be set aside unless clearly, palpably, decidedly and 
strongly against the evidence. 

From the evidence it appears that the plaintiff made no 
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effort to fulfill his contract. He might at least have tested it 
by experiment, as that required very little time, and more 
especially as the boat being under his control, the whole 
earnings were in his hands. Having the earnings of the boat 
and the guarantee of the defendant, the Court is unable to 
see why the plaintiff should not have made an effort to fulfill 
the stipulations which he had made; at any rate, it is not a 
case in which the Court can interfere. The principle is a 
sound one, that it will not set aside a verdict because, upon 
examination of all the evidence, even, they might have 
arrived at a result different from that found by the jury. 
Gauld vs. White, 6 Foster, 178. It is not sufficient, even, 
that the evidence might incline the Court to a different 
result. Hilliard on New Trials, 341. 

In view of the evidence and the principles especially ap- 
plicable, the Court are of opinion that the exceptions should 
be sustained, and this they adjudge. 


HARTWELL, J.: The action was brought for damages for 
breach of contract, and the jury found for the defendant. 

I granted the motion for a new trial on the ground that it 
was a condition precedent in this contract, that the defendant 
should provide a vessel reasonably likely to bring to the 
plaintiff one hundred dollars a month as his share of her net 
profits, and that the plaintiff had a right to such a boat as his 
assurance of payment, as well as to look to the defendant’s 
personal liability. The defendant’s own evidence that he 
could not say that the profits would allow $50 a month to be 
paid to a person in charge of this whaleboat, seemed to be 
conclusive against him, and the most favorable view of his 
evidence would only bring up the gross receipts to a sum far 
short of $100 a month, unless the profits on the defendant’s 
own sheep are reckoned as the profits of the boat. However, 
I concur in the judgment of the Court. 


H. Thompson for plaintiff. 
R. H. Stanley for defendant. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1871. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


ESTATE oF HANNAH MAUGHAN, DECEASED INTESTATE. 


WRITTEN ARTICLES OF ADOPTION are not the basis of INHERITANCE. 
(ALLEN, Ch. J., dissenting.) 


ALLEN, Ch. J.: By the judgment of the majority of the 
Court articles of adoption have not the effect of making the 
adopted child an heir. 

The appellant was adopted as the child of Hannah Maughan 
by the articles of agreement as follows, viz. : 

“Articles of agreement made and concluded this twenty- 
seventh day of August, A. D, 1855, between Moewale, the 
father and only surviving parent of Pauahi, a female child 
about thirteen years old, and Hannah Maughan, of Honolulu, 
witnesseth: That the said Moewale does hereby give unto 
the said Hannah Maughan, his child, the said Pauahi, to be 
adopted by her as her own child, and doth release all control 
and right over the said child unto the said Hannah Maughan, 
in consideration of the covenants hereinafter entered into by 
the said Hannah Maughan, and the said Hannah Maughan 
agrees to adopt the said Pauahi as her own child, and to 
clothe, educate, and in every way care for the said child as 
becomes the duty of a good parent. As witness our hands 
and seals the day and year first above written. 

(Signed) MoEWALE. 
(Signed) HANNAH MAUGHAN.” 


Which were duly acknowledged and recorded as follows, 
viz.: “Personally appeared before me the above-named 
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Moewale and Hannah Maughan, and acknowledged that they 
had executed the written instrument for the purposes therein 
mentioned. In witness whereof I have hereunto set my 
hand and caused to be affixed the seal of the Supreme Court, 
at Honolulu, Oahu, this 27th day of August, A. D. 1855. 


(Signed) G. M. ROBERTSON, 
Associate Justice of the Supreme Court.” 


“REGISTRAR’S OFFICE, 
Honolulu, July 19th, 1869, 


“I hereby certify that the foregoing is a true and correct 
copy of an instrument on record in this office in liber 6, on 
pages 769 and 770, of Miscellaneous Records. 


(Signed) Tuomas Brown, 
Registrar of Conveyances.” 


And the question is, has she, by virtue of this agreement, 
any rights of inheritance? 

Had it been expressly stated that the child should inherit, 
it is admitted by one of my associates that such stipulation 
would have enabled her to do so. There can be no doubt 
that there was an adoption, which was recognized in ancient 
times as giving the right of inheritance. It was very wisely 
determined by the Legislature that this relationship, which 
was regarded by the Hawaiians as very sacred, should be 
established in writing, so that it should not depend on testi- 
mony which might become uncertain from length of time. 

In the case of Abenela vs. Kailikole, Vol. 2, Hawaiian 
Rep., 660, the Court say, “that all agreements of adoption, 
which are of great importance as affecting the rights of 
property, should be made in writing and duly recorded, and 
as no compliance with this requirement has been shown in 
the present case, the plaintiff can not prevail.” It was very 
clearly the opinion of the Court, that had the adoption been 
made in writing, the party would have inherited. Now in 
this case the person was adopted, and is entitled to all the 
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rights of an adopted child as understood. It is very true 
that “the terms of the adoption may be definitely stipulated 
in the agreement.” I regard the stipulation as conveying 
the rights of inheritance, when it declares that “the said 
Hannah Maughan agrees to adopt the said Pauahi as her 
own child, and to clothe, educate, and in every way care for 
the said child as becomes the duty of a good parent.” 

Now, under the laws of inheritance everywhere, one’s own 
child inherits the estate of the parent, as in our own Code. 
Is it caring for the child as becomes the duty of a good 
parent, to leave the child without some suitable provision? 
Had that been the law as understood by the parents, there 
can be no doubt that some provision would have been made 
for her. 

I regard the meaning, “adopted child,’ as synonymous 
with child, in its legal effect. As when a statute declares 
that the property shall be divided equally among the intes- 
tate’s children, it includes all children, whether by adoption or 
by blood, and hence it was unnecessary to make an express 
provision for each. What can be more expressive than the 
language used in these articles, that the said Hannah 
Maughan agrees to adopt the said Pauahi as her own child? 
An “own child” inherits under the law, why then should 
not the child adopted as an own child inherit? In view of 
the customs and usages of the Hawaiians in relation to 
adopted children, and in view of the express language of the 
articles of agreement, can there be a doubt that when they 
speak of their children, they include those adopted as well as 
those by blood? Hence it was not regarded as necessary to 
be so explicit, as is here contended. It could not have been 
the idea of Mrs. Maughan, that the moment she died the 
person whom she had adopted as her own child, should be 
houseless and homeless. That was not the idea of the 
Hawaiians, and it was not, as I think, the idea of the Legis- 
lature when they made that provision that the articles of 
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adoption should be in writing. The object was to make the 
relationship clear and well defined, and my own opinion is, 
that if a child is adopted as one’s own, it is adopted for all 
good purposes, and that the important one of inheritance is 
secured, The counsel for the contestant has argued very 
elaborately upon the unjust consequences which will result to 
collateral blood relatives, if this principle of adoption obtains. 
Every person has a right to dispose of his property as he 
pleases, under the law, and he has a right to adopt a child, 
and secure his property to that child. Usually, I suppose, 
persons adopt a child when they have none of their own. 
In instances of this kind, the affections of the persons who 
adopt become as much interested in the child as if it was 
their own by blood. 

It is not a question of consequences, but a pure question of 
law, and of right under it. 

I therefore dissent from the decision made by a majority 
of the Court. 


HARTWELL, J.: The petition of Pauahi and husband for 
administration on this estate, by virtue of written articles of 
adoption executed in 1855 between her father and the 
intestate, was contested by Mrs. Nancy Wirt, the intestate’s 
sister and sole surviving blood relative or connection, with 
the exception of the petitioner. The intestate had, previous 
to this adoption, inherited certain property as devisee under 
the will of her husband, Capt. Joseph Maughan. The 
Court granted no administration, there appearing to be no 
sufficient cause therefor, but made an interlocutory decree, 
November 10th, 1869, that “the petitioner is not entitled to 
the said estate by virtue of the said written articles of adop- 
tion, but that the contestant, Nancy Wirt, was the intestate’s 
sole heir at law.” From this ruling, made by HARTWELL, J., 
in probate, appeal was taken to this Court im banco, and 
heard at last January term. 

In view of the importance of the questions thus presented, 
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I have carefully reviewed and reconsidered my first impres- 
sion on them, and such further arguments as have been 
presented; but the reasons which then convinced me still 
apply, and I am unable to find any reason, resting in law, for 
sustaining the doctrine that articles of adoption are equiva- 
lent to wills, nor can I find any law, or statute, whereby 
adopted children inherit as do legitimate children of the 
blood. 

Before coming to the main question, I can not refrain from 
expressing my entire uncertainty of the jurisdiction of this 
Court to make a decree of general heirship in any case, 
except collaterally in deciding on the right to administer, or 
on the distribution of personalty left in the administrator’s 
hands, or in the various collateral forms in which such ques- 
tions may arise, as for instance in proving title in an action of 
ejectment or suit in equity. The Constitution limits the 
judicial power to “cases in law and equity arising under the 
Constitution and laws of this Kingdom.” The probate 
powers of this Court are found in statutes which authorize 
the appointment, removal, and supervision of executors, 
administrators and guardians, the admeasurement of dower 
and partition of real estate, and to “do all such other acts as 
may be necessary to carry into full effect all the powers 
which are or may be granted to it by the Constitution and 
laws of the Kingdom.” None of these probate powers 
expressly or by implication authorize a general decree of 
heirship. Even the general equity power of Quia Timet, or 
of Injunctions in Bills of Peace, to quiet titles, appears to 
exist in other countries only by statute, in cases where there 
are no actual claimants. I regard this as one of the most 
serious questions for the Legislature, in order that a sure, 
definite and certain procedure may be fixed whereby titles in 
land may be adjudicated and settled finally. But the point 
of jurisdiction is not presented, and is suggested merely from 
a hope that at the approaching session of the Assembly, the 
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diversity of view on this matter may be set at rest by 
statute. 

In regard to rights by inheritance, they are fixed and 
ascertained, in other words they exist for the first time, 
when the ancestor dies, or when the instrument, call it a will 
or contract, is executed under which such rights are claimed, 
and in either case they are such rights only as are defined by 
the statute law of the realm. If a person claim to be heir at 
law of one deceased intestate, of course the claim can not be 
made before the ancestor’s death, so that it may appear what 
heirs survive. If he claim under a written instrument, that 
instrument can be nothing more or less than a will, and in 
order to its validity it must conform to all the statute require- 
ments of a will, regardless of the wishes, views or expecta- 
tions of those who executed or are interested in the instru- 
ment. A document drawn and executed in all respects as a 
will, but only one subscribing witness, is utterly worthless 
for the purpose of a will or for any purpose, and this is in 
spite of the intention of parties however clearly expressed, 
and for the simple reason that such is statute law of the land. 
Whatever the ancient or the present customs or ideas of 
natives of this Kingdom on the subject of adopting children, 
fathers or mothers, and I may add in regard to relations 
between the sexes, once recognized by custom and not 
prohibited, but which are no longer legitimate, such customs 
and ideas can not prevail against our statutes of wills, which 
prescribe what constitutes a will, and of descents, pre- 
scribing all the inheriting relations but not mentioning 
adoption. An adopted father is as much an own father, in 
the native mind, as an adopted child, but neither is an heir 
at law. 

It is not enough to say that an adopted child is an heir 
because he, his adopters, or his natural parents think he is 
so, for they do not make the law. There are only two kinds 
of heirs: those made such, (i. e., by last will), and those born 
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such, (i. e., heirs at law.) If adopted children were heirs at 
law, the statutes would be strangely and unfortunately defec- 
tive, in failing to provide for the heirs of the adopted child 
—its own blood heirs, or its adopted parents’ blood heirs. 
If the heirs of the adopted child succeed, the property of the 
adopting family is diverted from its blood, ahd if the heirs of 
the adopters succeed, then the property of the child's 
kindred is diverted, and in either case the statute of descents 
would be set aside. By that statute, on failure of kindred, 
the personal property escheats to the government, and the 
land reverts to the owner of the ahupuaa; if there be no 
issue, which the statute defines as “lineal descendants,” one 
half of the estate goes to the widow and one half to his father 
and mother. The statute is explicit, that the property of 
the intestate “shall descend to and be divided among his 
heirs as hereinafter prescribed.” “If he leave no widow nor 
issue, the whole shall descend to his father and mother.” 
“Tf he shall leave no issue nor father nor mother, his estate 
shall descend one half to his widow and the other half to his 
brothers and sisters.” To these statute claims no denial can 
be made based on the laws of this Kingdom. 

This is not a case in which any custom is alleged as having 
the force of law, and if alleged, it could have no force in the 
face of explicit statute provisions. No law makes an adopted 
child an heir, and to say that an agreement of adoption has 
the force of a testamentary act, is both to presume, what is 
not shown to be the truth, that such was the intention of 
such agreement, and also that the intention of parties shall 
prevail against the statute of wills; and further, it is saying 
that whenever the Legislature speaks of children generally, 
they do not mean legitimate issue, but adopted children 
as well. 

Again, this agreement stipulates that “the said Hannah 
Maughan agrees to adopt the said Pauahi as her own child, 
and to clothe, educate, and in every way care for the said child 
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as becomes the duty of a good parent.” The statute pre- 
scribes that “the terms in the adoption must be definitely 
stipulated in the agreement.” Laws 1846, vol. 1, p. 198. Is 
the most important item of all, that the adopted child shall 
inherit its adopter’s estate, to be left to inference, as against 
statute rights of heirs at law? The expressed statute right 
of the adopted child is found in the provision that his adopter 
is “liable from the day of adoption to all parental duties and 
obligations.” Ibid. To make even a legitimate child an 
heir is neither legally nor morally a parental duty. Neither 
the agreement nor the statute makes the adopted child an 
heir. Own children, meaning issue of the blood, even, can 
not inherit to the exclusion of legitimate heirs. It is true that 
articles of adoption are required now, by special statute, to 
be written; but the Statute of Frauds would have required a 
written memorandum of such agreement, and the writing 
adds no new force to the agreement itself. 

Finally, in regard to decisions of this Court supposed to 
affect this question: In the Ah Chu case, there was a will. 
In the Abenela case, which was merely at nisi prius, without 
argument, a claim under adoption was rejected for want of 
a written agreement, and the Court there go on to intimate 
obiter that if the agreement were in writing, it would have 
the effect of a will. But no opinion was given or required 
on that point. 

In the case of the Estate of His late Majesty Kamehameha 
IV, the Court, in banco, say, that Liholiho would have been 
“entitled as the adopted son to inherit,’ even if he had not 
taken under a will. But this also is a mere obiter dictum, and 
is hardly reconcilable with the actual decision explained by 
their subsequent remark, that the descent of the rest of the 
property (not reserved to the Crown) “must be governed by 
the general law of inheritance and distribution, and Her 
Majesty Queen Emma is therefore entitled as statutory heir to 
one half.” This last point was decided, and the decision I 

18 


270 HAWAIIAN REPORTS, 1871. 


W. H. Davis v. Charles Brewer. 


regard as binding and conclusive in the present case as against 
any but statutory heirs. 

For these reasons, I think the appellant is not the heir 
whom the Court can or the law does recognize, and that the 
sister, Mrs. Wirt, as sole surviving heir, is entitled to take 
under the statutes of descent and distribution. 

WIDEMANN, J.: It seems clear to me that the written 
articles of adoption, without any further evidence of the in- 
tentions of the adopter, are insufficient under the law and 
statutes of the land to establish a title to inheritance for the 
adopted child. 

I think therefore that the claim of the adopted child in 
this case should be rejected. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—18/1. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


W. H. Davis vs. CHARLES BREWER. 
A PATENT not void on its face, can only be set aside in equity. 


Ejectment to recover possession of land in Honolulu held 
by the defendant under Royal Patent of September 7th, 
1857, and claimed by the plaintiff under Land Award issued 
to him November 6th, 1852. The Judge ruled at the trial 
that he should instruct the jury that the defendant on this 
evidence was entitled to a verdict, on the ground that a title 
by Royal Patent was paramount to that of an award, to 
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which ruling the plaintiff excepted, and his exception being 
allowed, the case was withdrawn from the jury, with the 
agreement that if this ruling should be affirmed by the full 
Court, judgment should be entered for the defendant, other- 
wise that there should be a new trial. 

H. Thompson and W. C. Jones for plaintiff. 

A. F. Judd for defendant. 


OPINION OF THE COURT BY HARTWELL, J. 


Section 43 of the Civil Code, which provides that “a Royal 
Patent shall issue to any holder of an award from the Board 
of Commissioners,” was not in force at the date of this 
patent, but the following: “The Minister of the Interior 
shall issue patents or leases to the claimants of land pursuant 
to the terms in which the said Board shall have confirmed 
their respective claims, upon being paid the fees, &c., unless 
the party entitled to a lease shall prefer to compound with 
the Minister, as in the succeeding section allowed.” Section 
9, p. 109, vol. 1, Statute Laws. “The Minister of the Inte- 
rior shall have power in concurrence with the Privy Council 
under the sanction of His Majesty, to issue to any lessee or 
tenant for life of lands so confirmed, being a Hawatian sub- 
ject, a patent in fee simple for the same upon payment of a 
commutation to be agreed upon by His Majesty in Privy 
Council.” Ib., Section 10. 

The award by its terms conveys to W. H. Davis “an 
estate less than allodial which he can change according to 
law to an allodial title if he chooses, but if not, he has an 
estate for 30 years.” Section 9 above cited gave the Min- 
ister of the Interior no authority to issue on this award a 
Royal Patent, in fee simple, but this he could only do in con- 
currence with the King and Council on commutation of the 
price fixed upon, according to the provisions of Section 10. 
The fee simple patent in that case issued, at the discretion of 
the officers named, “to the party entitled to a lease.” This 
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was no mere ministerial duty, and does not make it incum- 
bent on the Minister to compound only with the original 
holder of the lease under the award of the Commissioners. 
Neither does the statute preclude all claims by an assignee, 
heir or devisee of the original holder. 

It is well known that patents were so issued under this 
statute, to persons presenting the original award with a legal 
conveyance thereof. It has been held in the United States 
that a land patent may be issued to the heirs of the person 
who held the certificate entitling him to the land. Shanks 
vs. Lucas, 4 Blackf., 476; Forsyth vs. Ballance, 6 McL., 
562; 2 Wash., Real Prop., 542. This would require evi- 
dence that the claimant was the person named in the award, 
or that he was holding under that person, succeeding to the 
right of the first holder: To rule that every Royal Patent 
issued to any person other than the one named in the award 
is prima facie void as against such award would upset land 
titles and make strange confusion. The presumption on the 
contrary is, that the patent was issued to the legal holder of, 
or to the one legally entitled to the award. The words of 
Lord Coke apply, that royal grants shall “have no strict or 
narrow interpretation for the overthrowing of them,” but 
“a liberal and favorable construction of them for the 
making of them available in law, usque ad plenitudem for the 
honor of the King.” 2 Inst., 49. “And so note,” says the 
same author, “the gravity of the ancient sages of the law to 
construe the King’s grant beneficially for his honor and the 
relief of the subject, and not to make any strict or literal 
construction in subversion of such right.” Molyn’s Case, 6 
Rep., 6. Sovereign grants are said by Mr. Justice Story to 
be construed against the grantee only in cases of mere 
donation, and not when there was a valuable consideration, 
which does not appear as requisite to the award. It is not 
denied that a patent conveys only a legal title, and leaves the 
equities open. Brush vs. Ware, 15 Pet, 93. But we 
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merely decide that a patent valid on its face is good in law 
as the best evidence of title, and that the equities can only 
be reached in a Court of Equity, and not by an action of 
ejectment. Otherwise, a Royal Patent “would fail to be as 
it was intended it should be, an instrument of quiet and 
security to its possessor,” Beard vs. Federy, 3 Wallace, 492. 

The authorities cited in the brief of the defendant’s 
counsel are conclusive, that a patent not void on its face, or 
appearing to be issued contrary to law, or without authority, 
can not be impeached collaterally in a Court of law, and that 
in order to set aside a patent for mistake, fraud, or other 
reason, application must be made to a Court of Equity. 
Green vs. Liter, 8 Cr., 250; Stoddard vs. Chambers, 2 How., 
318; Stringer vs. Young’s Lessee, 3 Pet., 344; Minter vs. 
Cromelin, 18 How., 87; Bagnell vs. Broderick, 13 Pet., 436; 
Fenn vs. Holman, 21 How., 481; Field vs. Seabury, 19 
How., 322; People vs. Livingston, 8 Barb., 253. 

Since the foregoing opinion was prepared, the plaintiff’s 
brief has been submitted and examined, which cites the 
following extract from the Act of July 30th, 1854, page 415 
of the Civil Code: “Section 3. Any award of the Land 
Commission not appealed from within ninety days after its 
date in accordance with the present laws shall be final and 
binding on all parties, and shall be a good and sufficient title 
to the person receiving such award, his heirs and assigns, 
and shall furnish as good and sufficient a ground upon which 
to maintain an action for trespass, ejectment, or other real 
action, against any person or persons whatsoever, as if the 
claimant, his heirs or assigns, had received a Royal Patent 
for the same: provided that nothing in this section shall be 
construed as annulling the government right to commutation 
in any freehold award as at present established by law.” 
The plaintiff’s argument is based on the assumption that 
only the original holder of an award could receive the patent, 
and he does not observe that this award gives, not a patent 
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in fee under Section IX of the Act of 1846, but merely a 
leasehold interest to be commuted, if desired, into a Royal 
Patent issuable “to the person entitled to the lease,’ in the 
words of the statute, and that this commutation into a fee 
requires the exercise of a judicial as well as executive func- 
tion. The Act of 1854 merely gives the holder of an award 
as good a title for bringing real action as if he himself held 
the patent, but of course gives him no right of action against 
any to whom he may have assigned his claim; nor does this 
Act enable the plaintiff to impeach the patent in law, on the 
ground of fraud or mistake, or because it was issued in viola- 
tion of his rights. 

The plaintiff’s exception is accordingly overruled, and judg- 
ment for the defendant, with costs, is ordered. 
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AN UNRECORDED LEASE is good against a subsequent purchaser 
WITH NOTICE. 


Acceptance of rent is WAIVER OF FORFEITURE. 


Notice that FORFEITURE is claimed should be given to LESSEE with 
REASONABLE time to remove. 


DEMAND FOR RENT must be made of the lessee at some time before 
sunset on the day it is payable. 


Trespass for depasturing ten thousand head of sheep on 
the plaintiff’s land in the Ahupuaa of Waikoloa, Island of 
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Hawaii, from September 25th, 1870, to the day of com- 
mencing this suit. Complaint filed November 29th, service 
acknowledged by the defendant’s attorney, December 2d, 
ad damnum $500. Plea not guilty. Jury waived and the 
cause heard by the full Court. The following documentary 
evidence is presented by the plaintiff, viz.: Exhibit B2— 
Deed of Geo. Davis and wife conveying Waikoloa to John 
Y. Davis for $8,000, purporting to be written June 17th, 
1868, acknowledged June 30th, and recorded July 4th, 1868. 

Exhibit B (admitted by defendant), copy of Pacific Com- 
mercial Advertiser of October Ist, 1870, containing the fol- 
lowing: 

“Notice.—Notice is hereby given that Edward Asegut, of 
Waimea, South Kohala, Island of Hawaii, will act as our 
agent under power of attorney in regard to all matters, con- 
cerning the Ahupuaa of Waikoloa, South Kohala, Island of 
Hawaii. Geo. D. Huevu, 

Joun Y. Davis. 

September 24th, 1870.” 

“Notice-—All persons are hereby forewarned not to take 
cattle, horses, mules, donkeys, sheep, goats and swine, which 
are not branded or marked according to law, on the Ahu- 
puaa of Waikoloa, South Kohala, Island of Hawaii, or other- 
wise commit trespass on the said ahupuaa. Any person 
found trespassing after this notice on the above named land 
will be held responsible according to law. 

Gero. and Joun Y. Davis. 
E. Asrecut, Agent. 

September 24th, 1870.” 

Exhibit I—W. L. Green’s letter to plaintiff of July 20th, 
1868, saying: “I have consulted Mr. Austin and Mr. Mont- 
gomery about the correctness of the form in which we have 
the lease of Waikoloa from you and your father, and they in- 
form me that all that is required to make everything quite 
in order now, is for you to reconvey the land back to your 
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father, reciting that the conveyance from your father to you 
was merely a form and not for a bona fide consideration. If 
you say so, I will send up a properly made out conveyance 
from you to your father, for you to sign, and when that is done, 
I will pay the other $200.” 

Exhibit J —Draft of conveyance referred to in Exhibit I. 

Exhibit K.—Plaintiff’s answer to Green, dated July 30th, 
1868, refusing to sign the conveyance as “my father does not 
assent to my doing so.” 

Exhibit L—Demand on Green to “pay to Mr. Robert 
Lett, the sum of $600: due on the leasing of Waikoloa, and 
as per bill rendered by Capt. W. Berrill,? dated September 
24th, 1870, and signed 

“Geo. Davis and Jonn Y. Davis, 
Per E. Asecurt.” 


Exhibit M.—Notice signed as the preceding, dated Sep- 
tember 24th, 1870, informing Green that “we have taken 
possession and entered into the land, Ahupuaa of Waikoloa, 
and call the lease made by us July 2d null and void, on 
account of default of payment on your side as promised in the 
said lease, with request to pay $500 amount due on lease.” 

Exhibit O—Geo. Davis’ letter to Asegut, dated Septem- 
ber 19th, 1870, instructing him to demand of Green $500 
rent for Waikoloa, and to put an end to the lease, for Green’s 
failure to pay according to its provisions; the writer saying 
he wishes to re-enter for that reason. 

Exhibit P.—Plaintiff’s demand of $500 of the defendant 
for this trespass, dated November 7th, 1870. 


The defendant’s documentary evidence is as follows, viz.: 

Exhibit A—Defendant’s letter to Macfarlane, saying, 
“T have this day tendered the money to G. Davis, which he 
at first refused, but when he was led to understand that it 
was for rent to September 24th, and not in advance, he ac- 
cepted it, and I enclose you his receipt. But if the lease 
reads that the rent shall be paid in advance, there should be 
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a tender of $300.00 without delay, as that money was due to 
September 24th, 1870.” 

Exhibit A, 2—Geo. Davis’ receipt enclosed in the preced- 
ing. 

Exhibit H.— Plaintiff’s agreement that “G. Davis has 
authority to make and conclude the lease made between him 
and W. L. Green, and that whatever may be done by him is 
right—that assent of mine refers to the land of Waikoloa. 
For the truth of my assent to the aforesaid, I hereby sign my 
name this 17th day of June, A. D. 1868, at &c. 

Joun Y. Davis.” 


Acknowledged July 18th, 1868; recorded June 11th, 1870. 


Exhibit C—In native, translated thus: 

“Lease.—I the undersigned, do lease to W. L. Green the 
land of Waikoloa, etc., for 30 years. The consideration of 
my agreeing to this lease, is W. L. Green’s giving me $500 
every year from this day, for said 30 years, and his consent- 
ing that I keep, all those years,.300 cattle, 50 horses, 500 
sheep ; but this is for Hueu and his family only. 

I, W. L. Green, agree first to pay G. D. Hueu, $1,000 rent 
for two years. G. Davis, 

W. L. GREEN. 

Kawaihae, March 24th, 1868. 

D. Puna, Witness.” 

This document is not recorded. 


Exhibit D—Receipt of July 2d, 1868, by George Davis 
Hueu and John Y. Davis of $1,000 from Green as rent of 
Waikoloa “for two years from March 24th, 1868, $300 re- 
maining to complete the rent due for those two years.” 

Exhibit E.— Lease of Waikoloa from George Davis Hueu 
to W. L. Green for 20 years, from March 24th, 1868, for 
$600 a year, payable semi-annually in advance, and providing 
that in default of payment thereof, according to said terms, 
“George Davis, his heirs and assigns; may re-enter and take 
possession and put an end to the lease,” reserving to the 
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lessor the right to pasture of 1,000 head of cattle, 100 horses, 
1,000 sheep. Signed and acknowledged July 2d, 1868; re- 
corded July 18th, 1868. Opposite the signatures of the 
parties, the plaintiff writes: “Approved by me, this 2d of 
July, A. D. 1868, John Y. Davis,” and acknowledges the 
same with the parties. 

Exhibit F— Purports to be An Indenture between Green 
and the Waimea Grazing and Agricultural Company, reciting 
that George Davis had leased Waikoloa to Green for 20 years 
from March 24th, 1868, in trust for said company, who now 
request an assignment of the legal estate to them. 

Signed by W. L. Green. Recorded September 5th, 1868. 

Exhibit G.— Indenture whereby the said company, by its 
President, W. L. Green, and Secretary, Th. H. Davies, assign 
the lease of Waikoloa to the Defendant; recorded September 
5th, 1868. Part of the consideration expressed, is the de- 
fendant agreeing to release to the Company certain privileges 
to pasture cattle on said land. 

Exhibit J—Charter of the said Company for ten years 
from July 28th, 1861. 


Exhibit N.— In native, translated thus: 
“Kawaihae, S. K., August 20th, 1870. 


“W. L. Green, Esq..—Dear Sir: I am troubled for money. 
Therefore, I order you to pay the rent on the Waikoloa lease, 
as per bill enclosed, into the hand of Capt. Berrill, who may 
receipt therefor. 


“Respectfully, GeorcE Davis.” 


There was evidence that the plaintiff knew of the first 
lease to Green, and that he resided on the premises. The 
evidence: concerning Green’s assignment to the plaintiff, and 
concerning the agents of the Company to whom the lease 
was first assigned does not affect the law of the case, and 
therefore need not be stated. There was evidence to sub- 
stantiate the writings “above referred to, of the receipt of 
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$500 rent by George Davis, October 3d, 1870, and of tenders 
subsequently made to him and refused. 


W. C. JONES, FOR PLAINTIFF. 


I. The first lease is void and conveyed only an estate at 
will, The only act that gave it even that force was the 
acceptance of rent and the lessee’s occupancy. Our Statute 
of Frauds, Section 1053, Civil Code, is but a modification of 
the English Statute of 29, Car. II. c. 3, and leases in writing 
not made pursuant to that Statute conveyed a mere estate at 
will. A tenant under a void lease is a tenant at will. Tay- 
lor’s Land. and Ten. Sections 28 60. 1. Term, 83. 1. Term, 20. 

There was no power of attorney to George Davis, no con- 
sideration in the lease to John Davis, and no satisfaction 
therein which is binding on him. Green testified that he 
merely asked John to sign the lease because he was in the 
habit of doing business for his father. The receipt was 
evidently signed by John for the same reason. There is no 
evidence that he received any money as a consideration. His 
receipt of rent under a void lease only created an estate at 
will or sufferance. 1. Term, 83. 

II. The fee was in John when the lease was made, June 
17th, 1868, and his deed was recorded before the lease. Pos- 
session follows ownership and gives a right to maintain tres- 
pass. Taylor’s Land. and Ten. Section 86, 785. 11 Johns., 
385, Ib., 86; 184. 13 Me, 236. 7 N. H., 167. 8 Johns., 
270. 1 Mass., 438. 

Plaintiff’s right of possession when the defendant entered 
continues until re-entry and recovery. 4 Cow., 329. 8, 
Wend., 558. 6 Hill, 328. The plaintiff always had actual 
possession. His notice by himself or agent was enough to 
terminate a tenancy at sufferance or will, and amounts to 
re-entry. 

III. The statute of summary proceedings to recover pos- 
session was not intended for leases like this. The landlord 
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may re-enter if he can do so peaceably. 4 Allen, 118; 14 
Mass., 490; 19 Pick., 82, 575. The acts of the plaintiff’s 
agent were sufficient to enable him to maintain trespass 
against the defendant. 1 Pick., 43; 17 Pick., 264. The 
plaintiff could re-enter on breach of condition. 13 Wend., 
535; 6 B. & C., 518; Taylor’s Land. and Ten., Section 492; 
Wirt vs. Phillips, 1 Haw., 16. 

IV. The lease by its terms was forfeited for non-payment 
of rent, and the plaintiff was remitted to possession on 
declaring the forfeiture and re-entry, and the defendant 
became a trespasser from that time. The plaintiff’s acts 
declaring his intention perfected the forfeiture. 1 Hil., 
Real Prop., 369; Co. Lit., 202a. No place to pay rent is 
specified, and it was the lessee’s duty to pay on the land, or 
on that island. The lessors were not required to hunt up 
the lessee elsewhere. No further demand for $200 rent first 
due was needed, as payment was expressly refused, unless on 
certain conditions. The demands made were sufficient. 
The nature of a demand must be governed by the circum- 
stances. A horizontal rule requiring an impossibility is 
absurd. A demand on this wild land, where the lessee did 
not reside, would only be made to the idle wind. There 
was a waiver of demand by consent. 43 N. H., 213. 

V. A lessee cannot discharge himself of his obligations. 
Taylor’s Land. and Ten., 317. There is no privity between 
the lessor and sub-lessee. Ib., 448. No notice was given to 
the lessor of the assignment, and he is not affected by it. 
Ib., Sections 381, 382, 524. The failure to give due notice 
of the assignment of the lease amounts to a waiver of 
demand. 

VI. George Davis’ receipt from the Grazing Company, 
October 3d, 1870, after the forfeiture declared and re-entry, 
does not bind the plaintiff, and cannot be construed as a 
waiver of forfeiture. 

VII. Receipt of rent after forfeiture is no waiver. 12 
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Wend., 530; 3 Cow., 250; 4 B. & Ald., 401; Co. Lit., 201, 
C. H; Cowper 246, 482, 803; 11 Barb., 33; Taylor’s Lan. 
and Ten., Section 492. Waiver is a question of intent. All 
the plaintiff’s acts show he intended a forfeiture. 26 Barb., 41. 

VIII. There were three cases of forfeiture for non-payment. 
Equity would not relieve where there was such gross neglect. 
Eight hundred dollars was due September 24th, 1870, when 
a forfeiture was declared, and was not paid until after the 
forfeiture. Three hundred dollars payable also on that day, 
was not tendered until after October 3d, 1870. 

IX. The testimony is clear on the damage. 


F. H. HARRIS, FOR DEFENDANT. 


I. This action of trespass does not lie, as there was no 
exclusive possession. 2 Selwyn’s Nisi Pr., 1323, n. 

II. The first lease is good and valid between the parties, 
and Green is not a trespasser under it. 

III. The plaintiff had notice of this lease, and of the pos- 
session under it. The lease is therefore good against him. 

IV. It is clear that the deed from George Davis to John is 
not bona fide, as appears by the grantor’s receipts of rent and 
his demands therefor, and appointment of Asegut as agent of 
the land, also by his letters referring to himself as well as 
John, as still owner. Such acts of ownership would not have 
been permitted or undertaken if the deed had been under- 
stood as a bona fide conveyance. 

V. It is claimed that the second lease was substituted for 
the first. Green testified that it was intended to carry out in 
a more formal manner the first agreement. If the second 
lease be void, it can not be substituted. The second lease is 
good, because on the same day with taking the conveyance, 
the plaintiff signed a paper assenting to what had been or 
might thereafter be done, and received rent under the second 
lease. This is sufficient memorandum in writing within our 
Statute of Frauds. 
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VI. The plaintiff's possession was only that which the lease 
gave him, under which the defendant holds. 

VII. George Davis knew the lease was assigned, for he 
receipted for rent from the Waimea Grazing Co., (Ex. A. 2,) 
and Green had so told him. 

VIII. This lease has not expired by its own terms, nor by 
acts of the parties. The notice to trespassers proves nothing. 
The plaintiff must follow the Statute for recovery of land by 
summary proceedings. Article XL., Civil Code. 

IX. Forfeitures are not favored in law, 5 Bacon’s Abr., 672. 
Courts of law and equity interfere in the tenant’s behalf after 
the payment of rent, in order to save a forfeiture. Taylor’s 
Land. and Ten., Section 495. 

X. Neither a statute nor a common law demand was made. 
Ib., Section 493. 

XI. No forfeiture was claimed previous to September 24th, 
1870, and none can be claimed since, as the lessee has at all 
times been urgent of tender, which is now in Court, and not 
accepted. 


OPINION OF THE COURT, BY HARTWELL, J. 


We find the facts to be according to the documentary and 
oral evidence above stated, in which there is no conflict. 
The plaintiff took the deed of the land from his father with 
full knowledge of the prior lease then in force. This appears 
from the testimony of Green and from the evidence that he 
resided on the land, and jointly with Green and his father, 
occupied the premises for pasturage during the continuance 
of the lease, and for several years previous. Such knowledge 
is alone sufficient in equity to put a person on the inquiry as 
to the term of the occupancy. Cunningham vs. Potter, 99 
Mass., 252. The plaintiff’s written acknowledgment of his 
father’s authority concerning the lease, made on the same 
day with the deed, is alone conclusive on the point of know- 
ledge. Our statute of registry provides that leases for more 
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than one year shall be recorded, or be “void as against any 
subsequent purchaser in good faith and for a valuable considera- 
tion, not having actual notice.” Civil Code, Section 1262. 
Nothing in the statutes invalidates an unrecorded lease as 
against a subsequent purchaser with notice. We have not re- 
enacted the third section of the English Statute of Frauds 
giving to deeds and leases not in writing, signed, &c., the 
effect of conveying only estates at will, but merely that “no 
action shall be brought and maintained,” in such cases, 
“unless the promise, contract, or agreement upon which such 
action shall be brought, or some memorandum or note thereof 
shall be in writing, and be signed by the party to be charged 
therewith, or by some person thereunto by him lawfully 
authorized.” Ib., Section 1053. The consideration need not 
be expressed in writing, but may be proved by any other 
legal evidence. Ib., Section 1054. Hence a lease within 
these statute requirements is good against a purchaser with 
notice. This construction in equity, and finally in law, was 
judicially made in England and America, even before the 
clause excepting this class of purchasers was enacted. Dole 
vs. Thurlow, 12 Met., 164; Thompson vs. Blanchard, 3 N. 
Y., 337. 

The rights of the assignees of a reversion to bring an 
action on the covenants or to claim a forfeiture on the breach 
of the covenants of a prior lease, and the rights of the lessor 
to re-enter after assigning the reversion, may not be clear 
under our statute. The common law did not allow a chose 
in action, as a right of entry, to be assigned. Hence when 
the Crown, in the time of Henry VIII, granted away the 
monasteries, the grantees found that they could sue in the 
name of the grantors for breach of covenants in the lease, 
but that neither they nor the grantors who had parted with 
the estate could re-enter and defeat the leases for breach of 
conditions. It was only by Statute 32, Henry VIII, c. 24, 
that grantees of reversions obtained the previous rights of 
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action held by the grantors. It is unnecessary now to pursue 
this question further. In Brewer vs. Chase, at the July 
Term, 1869, it was, however, settled that our statute remedy 
to recover possession of land is cumulative to the previous 
remedy by ejectment. 

But the plaintiff claims that if the first lease was good as 
against himself, the second is not, and that the substitution of 
the second lease works a surrender of the first, and 
further, that his consent, indorsed on the second lease, being 
without consideration, had no other effect than to make the 
lessee his tenant at will or sufferance. This view is unsound 
for several reasons. A prior lease may be regarded as sur- 
rendered in law upon the mutual execution of a second, but 
this is only by reason of the intention of the parties them- 
selves. It is absurd to suppose they intended to substitute a 
void for a valid lease. Schafflin vs. Carpenter, 15 Wend., 
400; Flagg vs. Dow, 99 Mass., 98; Van Renssellaer vs. Pen- 
niman, 6 Wend., 569; Springstein vs. Schermerhorn, 12 
John., 357. “Where parties enter into a contract which 
would have the effect of rescinding a previous one, but 
which can not operate according to their intentions, the new 
contract shall not operate to affect the previously existing 
rights.” Noble vs. Ward, 2 Eng. Exch., (1867) 137. More- 
over, the evidence shows a legal agreement between the 
plaintiff and lessee, on full consideration, that the latter 
should hold under the terms of the substituted lease. If we 
admit that no other consideration, such as the plaintiff’s 
acknowledgment of his father’s power to lease, can be shown 
for the deed than that which is expressed in the deed, or if 
shown that it could not affect the subsequent lease, it is a fair 
inference, and one that we can not avoid, that the plaintiff’s 
assent to the second lease was given on consideration of the 
advantages he would receive from its terms, which would 
give him rights of residence and pasturage not secured by 
the first lease, and of the receipt, jointly with his father, of 
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$1,000, as rent under the second lease, given and accepted on 
the day it was executed. This was a legal contract, which 
binds the plaintiff to allow the lessee to hold under the 
second lease, but it gives him no rights as a lessor, and in no 
aspect of the case, does it make the lessee a tenant at will or 
sufferance. 

Assuming that the grantor of the reversion could, by our 
law, take such steps as would defeat this lease for breach of 
condition to pay rent, so that the plaintiff would be entitled 
to treat the lessee and those holding under him as trespassers, 
let us inquire, (1,) whether there was a breach of condition, 
and (2,) whether legal steps were thereupon taken to work a 
forfeiture. Rent due and payable in' advance September 24th, 
1869, and again March 24th, 1870, was not then paid, but no 
demand therefor was made until the lessor’s letter of August 
20th, 1870, delivered to Green by Berrill previous to Sep- 
tember 24th, then following, by his letter of September 19th, 
1870, and by his agent Asegut’s letter of September 24th, 
presented to Green by Lett, October Ist. The second letter 
of the plaintiff refers to the previous bill sent by Berrill, 
hence no demand was made for the advance rent of Sep- 
tember 24th until October Ist, when demand was made by 
an agent of whose appointment the lessee had received no 
notice from the lessor personally. The demands of August 
20th and September 19th were certainly not made as the law ` 
requires, which insists that the demand be made at some 
time before sunset on the day the rent is payable. Chapman 
vs. Harney, 100 Mass., 353. 

Besides, these demands were satisfied by the lessor’s 
unconditional acceptance, October 3, of the rent accrued to 
September 24, which must be held to be a waiver of for- 
feiture previously claimed. Stuyvesant vs. Davis, 9 Paige, 
427. There would be difficulty in holding the demand of 
October Ist, by letter of Asegut of September 24th, as 
legal, in point of time, precision, or due notice of Asegut’s 

19 


286 HAWAIIAN REPORTS, 1871. 


John Y. Davis v. Francis Spencer. 


appointment; but if we admit that this demand, under all 
the other circumstances of the case, was sufficient, or that 
the lessee’s previous refusal to pay on the ground that he 
had assigned the lease, dispensed with the necessity of 
further demand, there is no ground on which a notice to 
quit, or some acts from which such notice can clearly be 
inferred, can be dispensed with. The estate held under a 
lease for years with provisions for re-entry and forfeiture on 
breach of covenant to pay rent, is a conditional limitation, 
which is defeasible at the lessor’s option, and is not an estate 
determinable ipso facto, on such breach. Fifty Associates 
vs. Howland, 11 Met., 99; Attorney General vs. Merrimack 
M’! Co., 14 Gray, 584. Such an estate is forfeited only on 
the landlord giving the tenant clear notice that he intends to 
claim the forfeiture, and at what time the tenant must quit, 
or become a trespasser. Brewer vs. Chase, ubi supra; 
Coke’s Lit., 218; Sperry vs. Sperry, 8 N. H., 481; Willard 
vs. Henry, 2 N. H., 122; Stone vs. Ellis, 9 Cush, 99; 
Arnsby vs. Woodward, 6 B. & C., 522; Oakes vs. Munroe, 6 
Cush., 287; Sandford vs. Harvey, 11 Cush., 95; Elliot vs. 
Stone, 12 Cush., 176; Currier vs. Blake, 2 Gray, 224; 
Steward vs. Harding, Ib., 335; Leavitt vs. Leavitt, 47 N. 
H., 341; Mizner vs. Munroe, 10 Gray, 292; Beach vs. 
Nixon, 9 N. Y., 35; Jackson vs. Salmon, 4 Wend., 327; 
< Jackson vs. Wilsey, 9 Johns., 267. “It is clear that the 
notice must be such as the tenant may act upon with safety, 
that is, one which is in fact, and which the tenant has reason 
to believe, binding on the landlord.” Jones vs. Phipps, 3 
Q. B., (1868,) 573. Would the lessee safely have acted on 
any notice from Asegut? It must be observed also that 
there was a joint occupation by the parties, so that there 
could be no actual entry by the lessor short of evicting the 
lessee. “When the party who is to perform the condition, 
and the party for whom it is to be performed, are jointly in 
possession, it is said that the latter must make claim for a 
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breach by acts and words, or either such as will distinctly 
‘admonish the granter that possession will be retained for the 
breach and not waived.” 1 Hillard’s Real Pr., 367, and see 
Rollins vs. Riley, 44 N. H., 13. Was the notice against 
trespassers posted in public places near the residence of the 
lessee’s agent or assignee, and published in the newspaper, 
sufficient to notify the lessee and those holding under him 
that a forfeiture was claimed? Clearly not. This general 
warning against trespass was served on no person; it was 
such a notice as either occupant might give during the 
tenancy without intending the other. Notice that a for- 
feiture is claimed should be brought home to the lessee, and 
we think it should also allow him a reasonable time to re- 
move his property before being treated as a trespasser. See 
Pratt vs. Farrar, 10 Allen, 520, and besides previous 
citations, 1 Am. Law Rev., 271; 1 Washburn’s Real Pr. 
(edit. 1868,) pp. 417, 421, 425; 1 Parsons’ Contr., pp. 503, 
506, 514. 

It is therefore ordered, adjudged, and considered by the 
Court, that the defendant to take judgment for costs and go 
without day. 
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APRIL TERM—1871. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


EstaTE oF F. MOLTENO. 


ADMINISTRATORS are not allowed commissions on specific chattels 
transferred in kind. 


ALLEN, C. J.: The administrator on this estate presented 
his account for allowance in which was a charge of commis- 
sions on the appraised value of a portion of a schooner 
belonging to the estate, and which the administrator had 
transferred to the guardian of the minor heirs. This charge 
was disallowed by Justice HARTWELL sitting in Probate, and 
an appeal was taken from that decision. 

The statute provides for the compensation of adminis- 
trators by allowance of commissions for receiving and paying 
out moneys, and for actual expenses incurred. It is like the 
statutes of New York, differing only in the amount of com- 
missions. It is in effect a transcript of the statute, and its 
construction by the able Courts of that State is entitled to 
very great consideration. 

In the case of Vanderheyden vs. Vanderheyden, 2 Paige 
Chance. Reports 288, Chancellor Sandford says, “that the 
executor is entitled to all proper expenses to which he had 
been subjected in the care and management of the estate, 
and that he might employ an agent or clerk and charge the 
estate with the expense, where, from the peculiar situation 
of the property, it was beneficial for the estate to subject it 
to that extra expense. But the executor or guardian, for his 
own expense must be confined to the allowance at a fixed 
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rate, by way of commission, on the moneys received and 
disbursed, as settled by the Court, in full for all his services 
in discharge of that trust.” 

The case of Cairns et al. vs. Chaubert et al., 9 Paige 
Chancery, 164, has been cited in support of the charge: 
“The Court says that the decree was right in allowing to the 
executrix commissions upon the bonds and mortgages which 
were valid and collectable, and which were assigned to the 
trust company with the assent of the surrogate and the ap- 
pellants, as permanent securities for the benefit of the re- 
maindermen. This money was in legal effect received and 
paid over for the purpose of the trust. The executrix was 
not, however, entitled to commissions on the $10,000 at 
which the bridge property was inventoried, until it was 
. actually sold and the money invested for the purposes of the 
trust.” 

The account of the trust estate of Holt, has been referred 
to as an authority for the allowance claimed. In that case 
the parties in interest rented of the trustee portions of the 
estate, and in the settlement, although the money for the 
rent did not actually pass, but was accounted for to each 
party in offset for his portion of the income, it was regarded 
as money in legal effect, received and paid over for the 
purpose of the trust. 

This is not like the case of the transfer of specific property 
in the inventory to the cestui trust. Here the property was 
rented to him and payment made in offset to income due. 

It avoided the formality of receiving money for the rent 
and then paying over the portion of income belonging to 
the party. 

Executors may be allowed reasonable expenses for the 
charge of the estate, and if necessary, may employ an agent. 
Glover & Holley, 2 Bradford, 291. 

I am not aware that commissions ever have been allowed 
for the transfer of property to heirs or devisees, unless 
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executors or administrator had had the responsibility of 
making the sale, collecting the money and paying it over. 
Commissions are never allowed on property inventoried, but 
upon the amount for which it has been actually sold and paid 
over, or invested as the trust may require or the Court 
may order. 

We understand this to be the construction given to the 
statute of New York, from which the provisions of our laws 
are taken. 

In this case, the expenses of taking charge of the schooner 
should be allowed, but I am of opinion that no farther allow- 
ance can be legally made. The exceptions are overruled. 

HARTWELL, J.: The statute allows administrators a certain 
per centage “for receiving and paying out moneys,” also 
“such additional allowance for their actual expenses as the 
judge or Court may deem just and reasonable.” Section 
1281, Civil Code. 

The statute gives the Court discretionary power in allow- 
ing guardians such compensation for their services as it shall 
consider just and reasonable. Section 1370, Ib. 

This last provision amends the act of 1847, under which, 
guardians’ compensation had been fixed like administrators’, 
by a certain commission on moneys received and paid out. 
Section 1282 of the Civil Code declares that Justices of the 
Supreme Court may revise but not increase statute fees. It 
is immaterial whether the administrator’s payment for his 
services be termed commissions, statute fees or compensa- 
tion, if the Court can authorize anything to be paid beyond 
the sums fixed by statute. If such discretion may be 
exercised with administrators, why not also with witnesses’ 
and constables’ services, likewise provided for by statute, 
but as is well known, in many cases not compensated thereby, 
even to the extent of their actual necessary expenses? I 
think the statute excludes the exercise, by the Court, of 
discretionary power in all such cases, for the purpose of 
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awarding compensation for services beyond the statute sums. 

If the statute fees are insufficient for administrators, and 
would induce them to cause a sale of personal property in 
order to increase their fees, when a direct transfer is desira- 
ble, the policy of the statute is injurious, and ought to be 
remedied by the Legislature. If heirs of full age and 
capacity choose to accept specific property as so much money, 
commissions on the estimated value would at least be far 
more appropriate than in cases of transfers for the benefit of 
minors. 

The law of England allows no compensation to executors 
and administrators from the view that trustees should derive 
no benefit from their trust, nor have power to lessen its 
value. Robinson vs. Pett, 3 P. Wms., 249; Hill on Trustees, 
849; 2 Redfield on Wills, 890. The British Colonies found 
it necessary to allow compensation in order to obtain suitable 
trustees, and colonial acts to that effect are enforced in Eng- 
land. Chatham vs, Audley, 4 Ves., 72. The English rule 
was approved in some of the States of the United States and 
rejected in others, the subject being regulated by statute. 
See Winter vs. Green, I Johns., Ch. 37, note 2; Lead. Cases 
in Eq., 435. 

In New York under a statute like our own, commissions 
are allowed on bonds and mortgages as on money, when re- 
ceived as such by the legatees. Cairns vs. Chaubert, 9 
Paige, 162; so on debts due the executor. Meacham vs, 
Stearns, /b., 405; and even on real estate. Wagstaff vs. 
Lowerre, 23 Barb., 211; and for a not literal construction of 
the statute, see De Peyster’s Case, 4 Sand. Ch. 511, and 8 
N. N., 444. The decisions of the courts do not seem to be 
reconcilable. Whatever policy may be best, it seems to me 
that is for the Legislature only to say, and that the Court 
should interpret the statute literally. 

I know no reason in this case why the full amount claimed 
by the administrator is not a perfectly fair return for his ser- 
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vices and responsibility, and if there were authority to do so, 
I should allow the commission. For the reasons I have 
given, I decline to grant the petition. 

Wipemann, J.: I do not think that the law admits the 
idea of allowing commissions to administrators on the value 
of specific items of property transferred to the heirs in kind. 

Without expressing or forming any opinion on the doc- 
trine that special compensation should be given in extreme 
cases of hardship, it is clear to my mind that this is not a 
case in point. 

I therefore think that the exceptions should be overruled. 


S. H. Phillips, administrator pro se. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1871. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


In THE MATTER OF THE SUBMISSION OF THE MINISTER OF 
FINANCE AND H. HACKFELD & Co., IN RELATION TO THE 
ASSESSMENT OF TAXES FOR THE YEAR 1870. 


Taxes cannot be assessed on PERSONAL PROPERTY out of the 
kingdom. 


ALLEN, Ch. J.: By the terms of submission, it appears 
that the property of H. Hackfeld & Co. was assessed for tax- 
ation at the sum of $600,000, (six hundred thousand dollars), 
whereas they allege that it should have been assessed at the 
sum of $375,482.21, and no more. It further appears by the 
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submission that Hackfeld & Co. had money and goods, at the 
time of the assessment, in the United States and Europe, 
which form a part of the $600,000, so assessed, and it appears 
further, that they had consignments of merchandise, at the 
time of assessment, in San Francisco, State of California, 
which was the property of said firm or their constituents. 

The Minister of Finance claims that the said property and 
money are part of the assets of the firm, and form a part of 
the common wealth of this kingdom; and that the money 
and goods situated in the United States and Europe, should 
be legally returned for the assessment for taxation. 

The principal question therefore is, whether the personal 
property of the firm, namely, money and goods, which were 
situated in the United States and Europe, were legally 
assessed here, and upon which a tax has been imposed. 

The law imposing taxes on personal property is in these 
words: 

“Section 483. All personal property of whatever kind, 
not subject to special taxes or specially exempted from taxa- 
tion, shall be subject to an annual tax of one quarter of one 
per cent. upon the valuation thereof. 

“The term ‘personal property’ shall be construed to in- 
clude all household furniture, goods and chattels, wares and 
merchandise, all ships and vessels whether at home or 
abroad, all moneys in hand and moneys loaned, all mort- 
gages, public stocks, stock in corporations, and every species 
of property not included in real estate.” 

It is contended by the Attorney General, in behalf of the 
Minister of Finance, that the assessment was legal, and cites 
the case of Bemis and others vs. the Aldermen of the City of 
Boston. 

The Court decided that the interest of an inhabitant of the 
commonwealth of Massachusetts, as a partner in the property 
of a firm established and carrying on business in another 
state, is taxable there. But this decision was made in con- 
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formity with the statute which is in these words, viz., “All 
personal estate within or without this state shall be assessed 
to the owner in the city or town where he is an inhabitant, 
on the first day of May.” In this case, there was a positive 
requirement of the statute, and which the Court were bound 
to regard. So in the case of Dwight and the Mayor and’ 
Aldermen of Boston, the same principle is regarded. Mr. 
Justice Gray, in giving the decision in this case, very prop- 
erly says “that the fact that the same interest is or may be 
taxed in another state, will not justify the Court in disregard- 
ing the positive directions of our own Legislature.” These 
authorities have no general application and can have no in- 
fluence in the decision of the case submitted to the Court, 
unless our statute is in terms the same as in Massachusetts, 
which imposes'a tax on a resident for personal property, 
whether situated within or without the state. In the case of 
Dorr vs. Boston, 6 Gray, 131, the Court decided that the 
equitable interest of a cestui que trust residing in the state, 
and entitled to the income of property, held in trust by a 
resident of another state, was not taxable by the statute as 
then existing. But it appears that subsequently, a law 
passed which subjected the trust property to taxation. 

The decisions of foreign tribunals may be of service in the 
construction of our own statutes, where they are similar in 
terms. But they are not entitled to any consideration where 
they are controlled by statutes, different in their provisions 
to our own. A subject of this kingdom cannot be taxed by 
the laws of New York or Massachusetts. The question for 
our decision is, whether the laws of this kingdom authorize 
the assessment of taxes on personal property situated in a for- 
eign country, although the owner resides here. 

In the provision of the case cited above, it will be seen 
that no reference is made as to the situation of personal 
property, whether at home or abroad, except in the case of 
ships and vessels, and they may be taxed wherever they may 
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be, at home or abroad. The counsel for Hackfeld & Co. 
contended that had the Legislature intended to tax personal 
property generally, whether at home or abroad, it would not 
have especially designated ships and vessels to be taxed, 
whether at home or abroad, but would have made the 
general provision which is contained in the Massachusetts 
statute, viz.: All property within or without the state shall 
be assessed. The statute, therefore, in our view, does not 
authorize a taxation on personal property situated in a 
foreign country. 

It is said personal property, by a fiction of law, has no 
situs, except with the owner. It is always supposed to be 
with him, wherever he may reside. 

Mr. Justice Story, Conflict of Laws, § 550, says that a 
nation, in whose territory any personal property is actually 
situated, has an entire dominion over it while therein, in 
point of sovereignty and jurisdiction, as it has on immovable 
property situated therein. 

Property should pay taxes to the government which 
protects it, and the legal fiction which makes the situs of 
personal property wherever the owner is, with all the unjust 
consequences which would follow, can not become fact, as 
applicable to taxation, except by legislative enactment. 

If a person dies abroad or becomes bankrupt, who has 
personal property here, by this legal fiction, carried out to 
its legitimate consequences, it would be necessary to restore 
it to the administrators or assignees in bankruptcy, in dis- 
regard of the rights of heirs and creditors here. 

In the case of Hoyt vs. the Commissioner of Taxes, 23 
New York Reports, 224, the Court says that under the 
statute of the state relating to taxation, the personal property 
.of a resident actually situated in another state or country, is 
not to be included in the assessment of taxes against him. 

The law does not fix a precise day on which an assessment 
shall be made. The Minister of Finance has not prescribed 
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any rules or regulations in the matter, and therefore we are 
of opinion that the list may be made out when legally re- 
quired by the assessor, in conformity to the 492 Section of 
the Code. 

Upon principle, it is the legitimate right of the govern- 
ment which gives protection to property, to have the advan- 
tage resulting from taxation. 

There is no more reason why this property should be 
taxed here, than the property situated here should be taxed 
at the residence of the senior partner in Europe. To impose 
a tax upon property thus situated, requires a legislative 
enactment, distinct and clear in its terms. 

The Court are therefore of opinion that the assessment 
complained of was unauthorized by the statutes under which 
it was made, and should therefore be reduced in conformity 
to the terms of the submission. 

The assessment of the property of Hackfeld & Co. is re- 
duced from the sum of $600,000 to the sum of $375,482.21, 
upon which a tax should be imposed, unless the parties 
arrange the matter by mutual accord. The Chief Clerk will 
make the necessary calculations of the amount of the tax as 
affixed by the law of the 18th of July, 1870, or the foregoing 
assessment and judgment will be entered accordingly. 

Costs of Court will be paid equally by the parties. 


I concur in the foregoing. H. A. WIDEMANN, 
Associate Justice. 


HARTWELL, J.: Non-resident partners are not taxable for 
their interest in firm property abroad, there being no law to 
that effect, nor means to enforce it if there were one. Resi- 
dent partners are not taxable for their absent co-partners’ 
interest in such property, for no man can be made to pay., 
another’s taxes on property out of his control. The Civil 
Code expressly limits the effect and operation of laws to 
property “within the territorial jurisdiction of this kingdom.” 
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Section 6. Such things as household furniture, family relics, 
non-negotiable notes not payable here, securities having’ no 
market value here, so long as they are out of the country are 
not susceptible of valuation here, even their existence is un- 
certain. From these considerations, I concur fully in the 
judgment of the Court. 


The following is the submission in this case: 


To THE HONORABLE ELISHA H. ALLEN, CHIEF JUSTICE OF THE 
SUPREME COURT, AND THE OTHER HONORABLE JUSTICES OF 
THE SAID COURT: 


The undersigned, J. Mott Smith, His Majesty’s Minister of 
Finance, and Henry Hackfeld and J. C. Pfluger, doing busi- 
ness in the city of Honolulu, and within the jurisdiction of 
your honorable Court, under the firm name and style of H. 
Hackfeld and Company, respectfully represent: That the 
personal property of the said firm of H. Hackfeld and Com- 
pany was assessed for taxation at the sum of six hundred 
thousand dollars, for the year eighteen hundred and seventy, 
and it has been agreed between the parties aforesaid, that a 
considerable portion of the said sum of six hundred thousand 
dollars was not, at the time when the assessors, by the said 
Minister appointed, called upon the resident partner of the 
said firm, J. C. Pfluger, within the confines of this kingdom; 
and the undersigned further represent, that the said H. 
Hackfeld and Company submitted that they should pay 
taxes only on the sum of three hundred and seventy-five 
thousand four hundred and eighty-five 21-100 dollars. And 
it is further agreed between the parties to this submission, 
that through delays in the assessment, that the remedy pro- 
vided for by law for parties dissatisfied with their assessment, 
was rendered futile by lapse of time, inasmuch as tax-books 
for the District of Honolulu were not completed and deliv- 
ered into the hands of the Tax Collector until the second day 
of January, eighteen hundred and seventy-one, and the said 
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Minister of Finance did agree with the said H. Hackfeld and 
Company that he would waive an appeal to a Tax Appeal 
Board, and as a matter of fact did not appoint one, such 
appointment being impracticable under the circumstances, 
but would submit the matter directly to your Honors for a 
more speedy and authoritative adjudication. 

And it is further agreed that the said firm of H. Hackfeld 
and Company have money and goods in the United States 
and Europe, the property of the said firm, which said money 
and goods form a portion of the said sum of six hundred 
thousand dollars; said money and goods are subject to the 
order and the disposal of Henry Hackfeld, the senior mem- 
ber of the said firm, now and for a long time past, resident in 
Europe, and the said firm of H. Hackfeld and Company 
claim that they should not pay taxes upon property thus 
situated; whereas His Majesty’s Minister of Finance claims 
that the said property and money are part of the assets of the 
firm, form a part of the common wealth of this country, and 
that every citizen is bound to pay taxes according to his 
ability, and therefore that the said money and goods should 
be returned as a part of the property of the said firm, and 
are liable to taxation. l 

And it is further agreed between the parties to this sub- 
mission that the said firm of H. Hackfeld and Company had 
considerable consignments of merchandise at the time of the 
assessment aforesaid in the city of San Francisco, State of 
California, and elsewhere, without the jurisdiction of this 
country, which was the property of the said firm, or of their 
constituents, and the said firm of H. Hackfeld and Company 
claim that the merchandise so consigned abroad is not liable 
to taxation; whereas His Majesty’s Minister of Finance 
claims that the said merchandise forms a portion of the com- 
mon wealth of this country, and that inasmuch as every 
citizen is bound to contribute for the support of government 
according to his means, said property, so consigned, is liable 
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to taxation for the maintenance of government; and the par- 
ties to this submission further agree that the said firm of H. 
Hackfeld and Company are the agents for several sugar 
planters in this country, and at the time of the assessment 
aforesaid were in possession of considerable amounts of sugar, 
which had been shipped to foreign markets for sales and 
returns for account of producers thereof, and the said firm of 
H. Hackfeld and Company claim that sugars aforesaid are 
not liable to taxation to them as the agents of the said 
planters, nor to their principals, the planters aforesaid, be- 
cause the same are without the jurisdiction of this country; 
whereas His Majesty’s Minister claims that said property is 
a part of the common wealth of this country, and is liable to 
taxation in the hands of the said agents, or should be 
returned as a part of the property of the principals aforesaid, 
and taxes assessed upon it as against them. And further, 
the said H. Hackfeld and Company aver that the sum of 
three hundred and seventy-five thousand four hundred and 
eighty-five 21-100 dollars, by them returned to the assessor 
of taxes, as the amount upon which they ought to pay taxes, 
is the actual average of the amount of capital used by them 
in the transaction of their business in this country for each 
and every year, for several years past, and that they have 
not occasion to use any more capital for the transaction of 
said business, and His Majesty’s Minister of Finance, upon 
his part, says that he does not wish to controvert this aver- 
ment, but for the purpose of this submission admits it to be 
true. 

And the parties to this submission, on their oath, aver that 
the controversy as hereinabove expressed is real, and that 
the proceedings are in good faith, to determine the rights of 
the parties; and further, that the taxes of the said H. Hack- 
feld and Company remain due and owing, and might be 
made the subject of a civil action in the Supreme Court and 
other courts of the kingdom, and that the submission is 
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made amicably, wherefore the undersigned pray that your 
honorable Court will determine the right in the premises and 
render judgment thereon, as by the law provided. 

And further: His Majesty’s Minister of Finance claims 
that each person in the kingdom should make his returns for 
the purpose of taxation of all the property in his possession, 
on the first day of July of each year; and on the other hand, 
the aforesaid H. Hackfeld and Company claim that they 
should not make return of their property as of the first day 
of July aforesaid, but as of the day when the assessor has 
called upon them to make the return, or as of the first day of 
September of each year. And the parties to this submission 
pray your Honors’ judgment upon this, as upon the other 
points hereinabove set forth. 

All of which is respectfully submitted. 

Honolulu, March 9th, 1871. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1871. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


Joun Norton vs. PAAHANA. 


Tue Divorce Act of 1870 repealing former statutes of divorce, does 
not affect suits pending at the date of the repeal. 


Exceptions from the decision of one of the Justices of this 
Court at Chambers, refusing to grant a libel for divorce. 
The libel was filed July 6th, 1870, alleging adultery of the 
wife. Under the law in force at the date of filing the libel 
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and return of service, the Justices of this Court had jurisdic- 
tion at Chambers to grant divorces. July 18th, 1870, an 
Act was approved by the King, which by its terms took 
effect from publication, repealing “all Acts and parts of Acts 
authorizing divorce causes to be heard at Chambers, and all 
Acts and parts of Acts inconsistent” therewith. Section 1 of 
this Act declares that “Divorces from the bond of matri- 
mony shall be granted for the causes hereinafter set forth, 
and for no other;” Section 2, that if the parties “shall have 
lived together as husband and wife in Oahu, the Supreme 
Court shall exercise jurisdiction. But all such cases shall be 
regularly entered on the calendar like other civil actions. 
No such case shall be heard at Chambers, and no consent of 
parties shall warrant the Courts in hearing divorce causes, or 
any matter connected therewith, except during regular 
sessions in the public Court rooms. * * In all proceed- 
ings before the Supreme Court connected with divorce 
causes the presence of at least two of the Justices shall be 
required.” Section 3 provides that “all proceedings for 
divorce shall be commenced by libel;” that process shall be 
made returnable at the term “next after the expiration of 
forty days from the filing of the same,” and that the “Court 
shall not entertain jurisdiction of such libel,” unless personal 
service shall have been made “more than thirty days before 
the first day of the term to which the same shall be returna- 
ble, except as is provided in the following section.” By 
Section 4, if personal service can not be made and the respon- 
dent can not be found, the case shall be continued until the 
next term, and an attested copy of the summons meanwhile 
shall be printed in the Government Gazette and Au Okoa. 
By Section 6, no divorce for adultery shall be granted 
“where the libel was not filed within one year after the dis- 
covery by the libellant of the offence charged.” There are 
numerous other provisions, but these contain all that affect 


the question of jurisdiction. Under the new Act, the Attor- 
20 
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ney General is entitled to be heard “to establish the fact of 
collusion, or the existence of testimony not produced.” He 
was heard, in opposition to the authority of the Court at 
Chambers to grant the prayer of the libel. 

The following are the enactments bearing on the case: 
“No law shall have any retrospective operation,” Section 5, 
Civil Code. “The repeal of any law shall in no case affect 
any act done or right accruing, accrued, acquired or estab- 
lished, or any proceeding had or commenced in any civil 
case before the time when the said repeal shall take effect.” 
Ib., Section 22. “No suit or prosecution pending at the 
time of the repeal of any law, for any offence committed or 
forfeiture incurred under the law so repealed shall in any 
case be affected by such repeal.” Ib., Section 23. “All 
questions of law arising in any civil cause shall be decided 
by the Court or Judge before whom the matter is pending.” 
Ib., Section 822. “The several Courts in their decisions 
shall have due regard to vested rights.” Ib., Section 825. 
“No retrospective laws shall ever be enacted.” Article 16, 
Constitution. “The supreme power of the kingdom, in its 
exercise, is divided into the Executive, Legislative and 
Judicial; these shall always be preserved distinct.” Article 
20, Constitution. 

HARTWELL, J.: The Act of 1870 has no express clause in 
favor of pending cases at Chambers, and the first point for 
consideration is whether it was the intention of the Legisla- 
ture that such cases should be decided under the old law 
according to the rules of procedure, and on the grounds of 
divorce which were in force when they were begun, or that 
all jurisdiction over those cases at Chambers is taken away, 
requiring them to be dismissed and brought under the new 
Act. If the latter view be correct, then it is to be con- 
sidered whether the Act is to that extent unconstitutional 
and void. 

The hardship of legislating parties out of Court and requir- 
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ing them to commence their suits anew in another tribunal, 
and by rules of procedure not existing when they brought 
their actions, is evident. They lose in time and expense 
incurred on the strength of their reliance upon the laws. It 
is claimed that no person has a right to expect the tribunals 
or rules of procedure which exist at the time when he brings 
an action, to continue until his cases are decided. This may 
be admitted as sound doctrine, provided a competent tribunal 
be furnished to decide the actions brought before the change 
in the law, and that the change in the procedure do not 
destroy or materially affect the right of action or ground of 
defence in actions previously commenced. There are many 
decisions of great interest in the United States concerning 
laws which impair the obligation of previous contracts, or 
affect the decision of pending cases. Statutes of limitation, 
Bankruptcy Acts, laws making parties witnesses in their own 
cases, abolishing old and creating new tribunals, or requiring 
actions to be brought in different form, have given rise to 
numerous suits in which arguments of eminent counsel, and 
opinions of Courts of distinguished ability, have illustrated 
questions like that now before us. The cases on some points 
thus presented appear to be irreconcilable with each other, 
but I have failed to find any decision that a clear statute 
remedy can be taken from any party in a pending case with- 
out some pretence of an equivalent, and that a right of action 
in such a case can be directly destroyed. Such, however, is 
the result of the construction urged by the learned counsel. 
The libellant alleges that the adultery was first known to him 
about December 28th, 1869. The Act of 1870, by its 
express terms, makes it impossible for the divorce to be 
granted, inasmuch as the limitation of one year from dis- 
covery of the offence, has now expired. There was no 
limitation of the kind under the previous law. 

` The first rule which applies in the construction of statutes 
is, that they are not to be construed so as to affect pending 


304 HAWAIIAN REPORTS, 1871. 


John Norton v. Paahana. 


cases and cause hardship to innocent parties, unless their 
terms are so explicit that no other construction can fairly be 
made. 

In looking at the terms of the Act of 1870, it will be seen 
that its first section merely enumerates causes of divorce, the 
same as under the previous law. Section 2 provides that the 
Supreme Court shall exercise jurisdiction in cases on Oahu, 
and that all such cases shall be regularly entered &c. The 
remainder of that section refers only to cases so entered, and 
to divorce proceedings before the Supreme Court. So Sec- 
tion 3 provides that all proceedings for divorce shall be com- 
menced by libel, &c., and the remainder of the Act, unless 
in the repealing clause in Section 12, applies expressly to libels 
so instituted before the Supreme Court, and not to previous 
cases begun at Chambers. In view of the express terms of 
the Act, and of the general provisions of the Civil Code, 
saving the rights of parties in pending suits, I am clearly of 
the opinion that this Act was intended to be prospective. 
In reading the clause which repeals “all Acts authorizing 
divorce cases to be heard at Chambers, and all Acts and 
parts of Acts inconsistent” therewith, my inference is not 
that the Legislature thereby intended to cut off the right of 
parties in pending cases, but on the contrary, that it was 
deemed that the Civil Code fully saved their rights. I have 
no hesitation in declaring this to be the correct view, in the 
present case, where the new Act would destroy the right of 
action. 

But if it were held that this Act in fact repeals all the 
previous Statutes in favor of pending cases, then such repeal, 
as far as it destroys the present libellant’s right of action, is 
opposed to the spirit and letter of the Constitution, which 
declares that “no retrospective law shall be enacted.” As 
for the argument that parties have no right to any peculiar 
form of remedy, or to the continuance of any particular 
tribunal, it may be considered in cases where it applies. In 
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this case, it is enough to say, that all remedy would be 
destroyed, and that the tribunal before which it was brought 
is not abolished. The Justices of this Court still sit at 
Chambers, but their jurisdiction over divorce causes is for 
the future transferred to the Court in term time. If an Act 
which destroys the right of action of parties in Court, 
depriving them of their remedy and furnishing no other in 
its place, is not retrospective legislation, in its most odious 
form, in a civil cause, I am at a loss to know what would be 
a retrospective law. Nay, more, what would this be, but as- 
sumption by the Legislature of judicial function, to decide 
causes before the Courts? Would the case be any stronger 
if the Legislature should enact that all actions pending in 
Courts should be dismissed unless brought within six months 
after the right of action accrued, or that in no pending case 
should any statute of limitation be pleaded in defence? I can 
take no other view than this, unless that legal securities for 
“life, liberty and property,” whether provided by statute, 
by the Constitution, or by the general principles of law as 
laid down by all writers on jurisprudence, are mere fictions of 
the mind, which Judges or Legislatures may set at naught 
as they like. But decent respect for legislative wisdom and 
sense of justice forbids me to suppose they intended to 
destroy or impair any right in pending suits. 

If this be deemed useless refinement on Constitutional 
questions, I can only say that the case presents the points, 
and that I doubt the possibility of making the fundamental 
law too clear and imperative. 

The majority of the Court do not give any opinion on the 
Constitutionality of the Act (as affecting this case), as in their 
view it is unnecessary by reason of its prospective nature, un- 
der the provisions of the Civil Code concerning pending suits. 

The judgment of the Court is, that the exceptions are sus- 
tained, and the cause remanded for judgment. i 

W. C. Jones for the libellant. 

S. B. Dole for the libellee. 
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SUPREME COURT—NISI PRIUS. 


JULY TERM—1871, 


Before Hartwell, J. 


Joun O. Dominis et al. vs. JAMES CAMPBELL ef al. 


Trespass de bonis asportatis. Jury waived. 


Tue Kine can sue. A written agreement to lease land for cultiva- 
tion assented to orally is a good License for one year, and permis- 
sion to continue cultivation after one year ESToPs the party so 
assenting from treating the lessee as a TRESPASSER in taking off 
the crop. ` 


FINDINGS AND OPINION OF THE COURT. 


The plaintiffs complain that the defendants wrongfully 
took and converted to their own use, about April 20th, 1871, 
certain sugar cane then growing on the land of Apuuhua, 
Lahaina, said cane being the property of the plaintiffs, and 
in their possession, and lay their damages at $250. The 
answer is the general issue. The defendants also moved the 
Court to dismiss the case on the ground that His Majesty the 
King, one of the parties plaintiff, can neither sue nor be sued 
in any court or tribunal of this realm. The question of law 
raised by this motion is reserved for the consideration of the 
full Court. 

The facts in the case I find to be as follows, viz.: 

September 5th, 1869, articles of co-partnership were 
entered into at Honolulu, by John O. Dominis, acting for 
His Majesty the King, Ferd. W. Hutchison, James Makee 
and Z. S. Spalding, for manufacturing sugar at Lahaina, 
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under the style of the West Maui Sugar Association, said 
Spalding being constituted managing agent for the firm, and 
authorized, among other things, to lease land and make pur- 
chases for the firm business. October 8th, 1869, the follow- 
ing agreement was duly executed, viz.: 

“This agreement made and entered into this 8th day of 
October, 1870, by and between a certain association doing 
business in Lahaina, Island of Maui, Hawaiian Islands, under 
the ndme and style of the West Maur SUGAR ASSOCIATION, 
parties of the first part, and Kealo, (k.) of Lahaina, Island of 
Maui, party of the second part, witnesseth: That the said 
party of the second part, for the consideration hereinafter 
mentioned, doth hereby covenant, promise and agree with 
the parties of the first part, that he will break up, plant and 
well and faithfully cultivate in sugar cane the following land 
situate in the District of Lahaina, Island of Maui, Hawaiian 
Islands, and described as follows, to wit: One parcel of land 
in the Ahupuaa of Apuuhua, containing 114 acres, the prop- 
erty of Namaka, (k.) now occupied and cultivated by Kealo, 
(k.) containing one and one fourth acres or thereabouts. 
Such planting and cultivation of sugar cane thereon to be 
commenced within sufficient time from this date to mature a 
crop fit for grinding, for the year 1870, and to be continued 
each year thereafter for the term of seven years next ensuing. 

“That when the said several crops of sugar cane, so to be 
planted, grown and cultivated as aforesaid, shall be ripe and 
in fit condition to be manufactured into sugar, the party of 
the second part doth agree to put the same in order for 
cutting, and to make ready for grinding, and deliver the 
same to the parties of the first part at the prices hereinafter 
specified, and the parties of the first part do agree to pay for 
the same as hereinafter set forth. 

“And the party of the second part doth hereby covenant 
and agree with the parties of the first part, that upon the 
failure of the party of the second part to well and faithfully 
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perform the conditions of this agreement, or any of them, as 
hereinbefore specified, at any time within the period afore- 
said, then this agreement, at the option of the parties of the 
first part, shall be understood, considered and become a 
covenanted lease of the aforementioned premises for and 
during the then unexpired- term of this agreement, and the 
said parties of the first part, their agents or servants, are 
hereby authorized and empowered then and in such case to 
enter into and upon and occupy the aforementioned and 
described land and premises and cultivate sugar cane thereon 
according to the conditions hereinbefore agreed to by the 
party of the second part, and to deduct all such sums of 
money as may be paid by them for such cultivation from the 
proceeds which would have accrued to the party of the 
second part according to the terms of payment hereinafter 
specified to be paid to the party of the second part if he 
should have cultivated the cane as above; and the parties of 
the first part hereby covenant, promise and agree to receive 
from the party of the second part all such sugar cane as may 
be raised, grown, cultivated and delivered, and such sugar 
cane as may be grown by themselves by virtue of any clause 
of this agreement, for the term of seven years from the 
maturing of the crop of 1870, and to pay for the same at the 
rate of seventy dollars per acre for cane producing two tons 
of sugar per acre, and for cane producing more or less than 
two tons of sugar per acre, at the rate of thirty-five dollars 
per ton, the same to be estimated by weighing and gauging 
the juice. And it is hereby especially and mutually agreed, 
that this agreement is made a lien upon the land herein 
above described, which said land is intended to be bound 
and is hereby bound for the fulfillment of the same. 

“And for the true and faithful performance of all and 
every of the covenants and agreements above mentioned, the 
parties to these presents bind themselves, each unto the 
other, in the sum of one hundred dollars as liquidated 
damages to be paid by the failing party. 
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“In witness whereof the parties to this agreement have 
hereto set their hands and seals this 8th day of October, 1869. 


THE West MAUI SUGAR ASSOCIATION, 
By Z. S. Spatpine, [Scroll.] 
Kona 
KEALO X [Scroll.]” 

Kaha. 

Signed, sealed and delivered in the presence of — 

` AND. J. LAWRENCE, 
Pur Mitton.” 


Namaka, owner of the said land, was present when the 
said agreement was executed, and when asked by the said 
Kealo to sign the same, said he would not, because it was 
Kealo who was to work the cane. Kealo was Namaka’s son- 
in-law, and lived with him on his land directly adjoining the 
cane lot. Namaka died at Honolulu, October 20th, 1869, 
leaving a will by which all his property is devised to his widow 
and children. Kealo cultivated the cane after Namaka’s 
death, and the crop sold under the agreement of October 
8th, 1869, was delivered to the plaintiffs. Kealo continued 
to occupy and cultivate the land, and November 10th, 1870, 
made an oral agreement with the plaintiffs, whereby he sold 
them that year’s crop, receiving ten dollars advance, and 
giving the following receipt, viz.: 

“Received, Lahaina, Maui, November 10th, 1871, from 
the West Maui Sugar Association, the sum of ten dollars, the 
same being an advance upon the crop of sugar cane now 
being cultivated by me upon the land known as Apuuhua, 
said crop being hereby sold unto said Association for and 
at the rate of thirty-five dollars peri ton for each ton:of sugar 
produced from the same. 

Keato, [his X mark. ] 

Signed and explained in the presence of E. Mayor.” 


Kealo continued to cultivate this cane until the return 
from Honolulu of Namaka’s widow, Kanui, with her second 
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husband, Opunui, early in April, 1870. Kanui then applied, 
with Kealo, to the plaintiffs for some money, and failing to 
obtain this, Kanui, with her husband, proceeds to the plain- 
tiffs and shows them the articles of agreement between Kealo 
and the plaintiffs. The defendants, not regarding that agree- 
ment as in force after Namaka’s death or as binding on his 
heirs, bought the cane of them, which Kealo had planted 
and cultivated until a fortnight previous to this last sale; 
during which fortnight Kealo had not lived on the land; but 
Kanui and her husband had worked the cane. The defen- 
dants paid them $50, and took the following receipt, viz.: 

“$50. Received from Messrs. Campbell & Turton the 
sum of fifty dollars in full for two pieces of cane situated in 
Apuuhua, Wainee, Lahaina, 1 acre more or less. 


Lahaina, April 18th, 1871. 


Received payment, OPUNUI, 
Kona 
KANUI X 
Kaha.” 


T. L. HANAIKE.” 


The plaintiffs learning that the defendant? men were 
proceeding to take off this cane sent to them the following 
letter, viz.: 


“LAHAINA, April 20th, 1871. 
Messrs. Campbell & Thurton, Lahaina, Maui: 


GENTLEMEN: Please take notice that the West Maui 
Sugar Association hold a contract with a native named Kealo 
for a piece of land in the Ahupuaa of Apuuhua, containing 
114 acres or thereabouts, the property of Namaka, deceased, 
which said contract was made with the full approval of said 
Namaka; and that under said contract a crop has been cul- 
tivated and matured, of sugar cane, by said Kealo, and by 
him legally and rightfully sold to this Association under date 
of November 10th, 1870. 
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Any infringement of the rights of this Association in said 
matter will be dealt with according to law. 
I am, gentlemen, yours, &c., 
Z. S. SPALDING, 
For the West Maui Sugar Association.” 


On receipt of this letter the defendants offered to make 
Kanui refund the $50 she had received, and to pay back the 
$10 which the plaintiffs had advanced to Kealo, which offer 
was declined. The cane was taken off by the defendants 
the same day, and contained fully two and one half tons of 
sugar, worth $250 in the market. Deducting $35 a ton, the 
price to have been paid Kealo, and the plaintiffs’ loss is 
$162.50, without reckoning cost of manufacture, of which 
there is no evidence. 

July 15th, 1871, Kanui and her husband executed to the 
defendants a written lease of said land for the term of five 
years from April 18th, 1871,' for themselves and the minor 
heirs, of whom they had been appointed guardians. The 
rent for the entire term was $80. 

Under the first agreement with Kealo, the plaintiffs paid 
him $87 for his crop, of which he paid $10 on debt of 
Namaka’s. Soon after Namaka’s death, the widow, Kanui, 
made a short visit at Lahaina, returning immediately to 
Honolulu, and at no time, until last April, appearing to 
object to Kealo’s occupation of the premises and cultivation 
of the land. 

The defendants’ counsel objected to the admissibility of 
the articles of agreement of October 8th, 1869, in favor of 
the plaintiffs, (1,) because their names do not appear therein, 
or (2,) to affect Namaka and his heirs, because they are not 
parties to the agreement. To the ruling of the Court against 
the first objection, exception was taken and allowed. To the 
further objection by the defendants’ counsel, to evidence of 
Namaka’s assent to the said agreement, on the ground that 
the terms of a written agreement can not be varied or en- 
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larged by parole, and that the owner’s parole license to plant 
and sell cane for seven years on his land is void as within the 
statute of Frauds, Parts 4 and 5, Section 1053, Civil Code, 
the Court ruled, that a parole license to execute a written 
lease would not be good, but that such license might author- 
ize one to plant and sell a crop, provided the agreement were 
to be performed within one year. 

In accordance with this ruling, the articles of agreement 
made by the knowledge and consent of Namaka are not to 
their full extent binding on his heirs. But the fact that Na- 
maka allowed Kealo to occupy and cultivate the land, and 
assented to the contract for cultivation and sale of cane upon 
his land, operates’ to create a tenancy at will, or at least a 
license to plant, cultivate and sell a cane crop within a year 
from the making of the agreement. In either case, Kealo was 
entitled to the crop which he planted and worked before Na- 
maka’s death, and which in fact he delivered to the plaintiffs. 

The conduct of Kanui in allowing Kealo to continue to 
occupy the land, and to cultivate another crop, knowing as she 
may be presumed to have known, the agreement of October 
8th, 1869, places it out of her power either to treat Kealo as 
a trespasser, or to claim any right in the crop which he had 
raised under these circumstances. She could not by sending 
Kealo away from the land acquire any title to that crop, even 
against him, still less as against the plaintiffs, to whom he 
had conveyed all his title. Kanui having no legal claim on 
this crop, conveyed none to the defendants. 

Authorities for the above may be found in Washburn’s 
Real Prop., (ed. 1868,) Washburn’s Easements, Browne’s 
Statute of Frauds, Taylor’s Land and Tenant, and Parson’s 
Contracts, but as I understand that the case will. go before 
the full Court on all these points, I do not review them. 

Judgment is ordered for the plaintiffs in the sum of one 
hundred and sixty-two dollars and fifty cents ($162.50,) and costs. 

Honolulu, July 25th, 1871. 

Affirmed on Appeal to the full Court, January Term, 1872. 
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SUPREME COURT—IN BANCO. 


JULY TERM—1871. 


Allen, Ch. J., and Hartwell, J. 


Tue Kina vs. BiLA KAMAKANA. 


AN INDICTMENT for perjury is sufficient, which avers all the statute 
ingredients of the offence. 


A CONFESSION having been given in evidence, and an officer, who 
was in charge of the prisoner, subsequently testifying that he told 
him “if he was guilty he had better admit it, if not, to say so; but 
that if he would come in and confess, the judge would release him 
from the prosecution, and he would go free of the charge, and that 
shortly after this, the defendant went in and acknowledged his 
guilt.” Herp, that it was nor FRROR that the Court, unasked, did 
not rule out the confession, the Magistrate having cautioned the 
prisoner to be careful what he said as his evidence would be used 
against him; but refusal to admit evidence of inducements by an 
officer present in the Court room, but not in charge of the prisoner, 
IS ERROR. 


Exceptions from the Third Circuit Court holden at Hilo, at 
the last May Term, at which the defendant was convicted on 
an indictment for perjury, charging him with falsely testify- 
ing before the Police Justice of Hilo, in a trial of one Koi 
and one Kapuahi for selling intoxicating liquors, that he 
obtained liquor of the said Koi and Kapuahi. The bill of 
exceptions recites all the evidence, in which it appears that 
the said Police Justice testified that after hearing the evi- 
dence at the said trial, he saw its discrepancy, and “informed 
the parties that he would adjourn to give any of the witnesses 
a chance to retract if they felt inclined to do so; that shortly 
thereafter one of the witnesses at said trial came in and cor- 
rected his statement, and in presence of this defendant said 
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that what he had testified in Court was false; that this 
defendant, with the remaining two witnesses, was immediately 
arrested for perjury, and after hearing the charge and being 
cautioned by the Court to be careful what they said, for their 
statements might be read in the Court above, they then said, 
we are indeed guilty.” The remaining evidence does not 
tend to sustain the verdict unless taken in connection with 
the confession. On this point, the evidence of the defendant's 
witness Kainoa was, that just before the confession, he heard 
the Luna Makai, Keawehano, conversing with the defendant, 
but did not know what was said; that Kahiko was a luna 
makai living near the defendant. Here the defendant’s 
counsel proposed to ask the witness, “if Kahiko had any 
conversation with defendant in the Court room at Hilo, on 
the day in which he and Keoni and others were prosecuted 
for perjury, immediately before defendant made his plea of 
guilt, and did he in that conversation hold out any induce- 
ment for him to confess, and if so, what was that conversa- 
tion and what were those inducements,” The question was 
objected to and ruled out, on the ground that “the question, 
as it regards any inducements to confess should be confined 
to the officer who had immediate authority over the defen- 
dant at the time, and would exclude an officer who had not 
had any connection or authority in the prosecution ;” excep- 
tion to which ruling was allowed. 

Further evidence for the defendant was, that a lunamakai 
named Keawehano, appearing to have charge of the defen- 
dant before the Police Justice, said to the defendant, imme- 
diately before his confession, and also to the other prisoners, 
that, “if they were guilty they had better admit it; if not, 
to say so; but that if they would come in and confess, the 
Judge would release them from the prosecution and they 
would go free of charge.” When the jury rendered their 
verdict, defendant’s counsel excepted thereto as contrary to 
law and evidence, but alleged no special grounds. A motion 
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in arrest was overruled, alleging special exceptions to the 
sufficiency of the indictment, and exception was allowed to 
this ruling. 


W. C. Jones, for the exceptions. 
The Attorney General, S. H. Phillips, contra. 


HARTWELL, J.: The questions in this case are the suffi- 
ciency of the indictment, the admissibility of the rejected 
evidence and the competency of the admitted evidence. 

The indictment presents the statute ingredients of the 
offence of perjury, and the exception to its form is not 
sustained by law. 

The rule of English and American law, unlike that of 
civil law, excludes confessions which are not voluntary, on 
the principle that no one shall be made to convict himself, 
by torture or otherwise. This rule excludes confessions 
wherever the slightest inducements by persons in authority 
had been held out, unless it be shown that their influence 
was removed. The rule was extended to cover inducements 
made in the presence of persons in authority under their 
implied sanction, by the complainant or his wife, by a 
surgeon or chaplain in attendance, and generally by persons 
whom the accused might regard as having authority. Com. 
vs. Morey, 1 Gray, 263; Com. vs. Curtis, 97 Mass., 578; 
Rex vs. Upchurch, 1 Mood. Cr. Cases, 464; Rex vs. Luck- 
hurst, 22 E. L. & E., 606. The admissibility of the rejected 
evidence in this case seems to be within this extended rule, 
and also within the rule laid down by this Court in Banco, in 
the Paakaula case, at a special term in March, 1867, viz.: 
“The Court will rigidly exclude all testimony of confessions 
if made in consequence of a previous threat or promise by a 
person who may be supposed to have some authority or 
influence.” The officer in Court, but not in charge, may 
have been regarded by the prisoner as having some 
authority: 
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The admission of this evidence, and of evidence of any 
facts or circumstances which may tend to influence a con- 
fession, seems to me to be correct in principle also. The 
private inducement may or may not have as much effect as 
the official; but it cannot be deemed immaterial in any case 
in which it may effect the significance of the confession. An 
assurance of advantage from an intimate friend of the judge 
may have no legal effect, but no one can say that it may not 
determine the prisoner’s course. The English Courts have 
regretted that they are bound by their precedents to give 
any conclusive effect to official inducements, and say thus: 
“Perhaps it would have been better to have held that in all 
cases a judge was to decide upon his own view of all the 
circumstances, including the nature of the threat or induce- 
ment, and the character of the persons holding it out.” 
Per Parke Baron, in Reg. vs. Moore, 12 E. L. & E., 586. 
The exception, on the point of the rejected evidence is there- 
fore good in law. 

The confession was in evidence before the jury, and no 
request to exclude it on account of the subsequent evidence 
was made. The Court that tried this case knew material 
facts not before us, concerning the appearance, intelligence 
and maturity of the prisoner,—facts which have much to do 
with the probable influence of inducements. They did not see 
fit, unasked, to instruct the jury to disregard the confession. 
This exception is therefore not sustainable. 


Verdict set aside, new trial ordered. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1871. 


Allen, Ch. J., Hartwell, J. 


NAHINAI AND KAPO, HIS WIFE, vs. LAI. 


A PLAINTIFF in EJECTMENT may take JUDGMENT aS CO-TENANT 
according to the extent of his title. 


Action to recover land granted to one Makailuuwai, de- 
ceased intestate, under Land Award No. 1168, by right of 
descent in the plaintiff Kapo. The evidence showed that 
Kapo and the defendant were co-heirs, and that the defen- 
dant had held possession since the ancestor’s death in 1852, 
whereupon the plaintiffs asked verdict for a moiety only. 
There was no evidence of rents and profits. A special ver- 
dict accordingly was taken, and the plaintiffs now move for 
judgment. 

W. C. Jones and A. F. Judd for plaintiffs. 

J. Montgomery and F. H. Harris for defendant. 


OPINION OF THE COURT BY HARTWELL, J. 


The difficulty of allowing this amendment of issue after 
trial seemed to me to be great, but on reflection I think that 
the verdict can stand and judgment be pronounced on it. 

It is true that the tenancy in common entitled the defen- 
dant to the possession of the whole land, and that exclusive 
occupancy is not of itself enough to show hostile possession 
adverse to co-tenants. It is also true that the defendant went 
to trial not on the amended issue but on the issue of the 
plaintiffs being sole owners. 

21 
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Actual ouster is always said to be required before a 
co-tenant can bring ejectment; but it may be inferred by 
long occupancy with claim of exclusive ownership. If the 
demandant claim as sole heir, and the tenant fail to suggest 
that he claims but a moiety, I think the demandant may 
treat him as claiming the whole, and as a disseizor of what- 
ever portion he may himself be entitled to. Jackson vs. 
Whitbeck, 6 Cow., 663; Rickard vs. Rickard, 13 Pick., 253; 
Wyman vs. Brown, 50 Me., 143; Prescott vs. Nevers, 4 
Mason, 330; Colburn vs. Grover, 44 Me., 435; Cummings vs. 
Wyman, 10 Mass., 418; Emerson vs. Thompson, 2 Pick., 502. 

In regard to amending the issue before verdict I think 
English Common Law and Statutes of jeofails allowed this in 
the writ of entry nuper obiit, a class of actions which the 
present resembles. Com. Dig., 36; Booth’s Real Actions, 
204, 214, 219; Inglis vs. Sailors’ Snug Harbor, 3 Pet.,—and 
cases there cited; Heyer vs. Dunning, 3 Johns. Cas., 103; 
Great Falls Co. vs. Wooster, 15 N. H., 462. 

And further: there are principles of pleading which do not 
rest on statute on which this matter may safely rest. It is 
true, as the defendant now admits the plaintiffs’ claim of a 
moiety, that judgment is only necessary to carry costs. Our 
statutes also provide for only two kinds of answers, demur- 
rers and general denials, and allow any matters of ‘defence to 
be given under the latter. But special pleas in bar or in 
abatement and motions to dismiss are common in practice 
and frequently serve to avoid expense and delay, and to pre- 
sent points of law seasonably and with precision. Special 
pleas may always be made, under our practice, and it is just 
that if a party fail to plead specially what is peculiarly with- 
in his own knowledge, he should pay the costs which he 
might have avoided. A party is always presumed to know 
the particulars of his own title and not to know those of his 
adversary. The presumption rests on the fact that such is 
usually the case. He can, if he like, set forth those particu- 
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lars, disclaiming or pleading non-tenure of all else. He 
thereby narrows the issue and enables his adversary to 
modify or withdraw the claim. The plaintiffs recited their 
pedigree and the defendant omitted to do so. The plaintiffs’ 
pedigree is proved as recited, but the additional fact, not pre- 
sumed to have been known by them and presumably known 
by the defendant appears, that the defendant is also an heir. 
I think it is the defendant’s fault that the issue was not nar- 
rowed, and a trial thereby avoided. 

Arch. Civ. Pl, 201, 228; Steph. P1., 303, et seq., Gould’s 
P1., 84. 

As for a variance between the allegations and proof, if it 
were deemed material, our statute of amendments would 
remedy it. 

Steph. P1., 300; Bristow vs. Wright & Notes, 1 Smith’s 
Lead. Cases, 737; Arch. P1., 116, 118. 

Judgment on the verdict. 


Honolulu, November 29th, 1871. 
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SUPREME COURT—NISI PRIUS. 


JANUARY TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


J. Morr SMITH, MINISTER or FINANCE, vs. HERMAN KOCKE- 
MANN, ONE OF THE EXECUTORS OF THE WILL or ISAAC 
MONTGOMERY, DECEASED. 


By Section 485 Civil Code, property is taxable which is devised for 
the Roman Catholic Church, unless it be in the form named in the 
statute. 


OPINION OF THE COURT BY ALLEN, C. J.: 


This is a case submitted by His Excellency J. Mott Smith, 
His Majesty’s Minister of Finance, and Herman Kockemann, 
one of the Executors of the last Will and Testament of Isaac 
Montgomery, deceased. 

It appears by the statement of facts that Mr. Isaac Mont- 
gomery devised all his property to the Right Reverend Louis 
Maigret, Bishop of the Roman Catholic Church in the 
Hawaiian Islands and his successors in the office of Bishop, 
in trust for the use and benefit of the Roman Catholic Church 
in the Hawaiian Islands forever. It is claimed that this 
property is exempt from taxation by virtue of Section 485 of 
the Civil Code, which is in these words, viz.: 

“Section 485. Real property belonging to the King or 
Queen; to the Government; to the Board of Education for 
the use of schools; to religious societies, for church sites; 
burying grounds, and houses of education, and to literary and 
benevolent institutions, shall not be subject to taxation. 
Personal property relating to the same persons and objects is 
also exempt.” 
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It is contended that inasmuch as the proceeds of the 
property are to be devoted to the religious and secular 
instruction of the people and to the maintenance of churches 
and schools, it is by the provisions of the Code exempt from 
taxation. The question of exemption from taxation depends 
upon the construction of the Section of the Code referred to. 

The property upon which the tax is claimed is held in 
trust for the use and benefit of the Roman Catholic Church 
in the Hawaiian Islands, and while it is held for this general 
purpose it does not come under any of the exemptions speci- 
fied in the statute. 

Property belonging to incorporated or private schools, 
church sites belonging to religious societies, burying grounds, 
and houses of education are exempt, and so is property 
belonging to literary and benevolent institutions. But the 
Roman Catholic Church, or any other church, is not de- 
scribed by any of the terms of the foregoing exemptions. 
Although the trustees may devote a portion of this fund to 
the religious and secular instruction of the people, still the 
property does not belong to a literary or benevolent 
institution. 

Churches often do good in the dispensation of charities, 
and aid materially in sustaining schools, still it will not be 
contended that the language used in the Code includes 
churches under the general designation of literary and benev- 
olent institutions. It is a limitation in purpose, which the 
history of all denominations of Christians entirely negatives. 
The Roman Catholic Church cannot be properly termed a 
literary or benevolent institution, while it often does much to 
promote both these objects, still its great purpose is religious 
instruction. 

If any portion of this property devised is invested in 
church sites belonging to the Roman Catholic Church, or in 
houses of education, or in burying grounds, or has become 
the property by legal transfer of literary or benevolent insti- 
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tutions, to that extent the exemption will apply; but from 
the statement of facts it does not appear that this has been 
done, but it is in trust for the use and benefit of the Roman 
Catholic Church in the Hawaiian Islands, forever. As long 
as it remains in that trust, and for the purpose specified, the 
exemption from taxation, as provided by the Civil Code, 
does not apply. The statute declares that real property be- 
longing to the persons specified in the Act is exempt, and 
that personal property relating to the same persons is also 
exempt. Can there be any other meaning applied to the 
word “relating,” in this connection than that applied to the 
word “belonging?” The expression of “personal property 
relating to a person” is not very clear in its meaning, but 
the Court are of opinion that taking the section as a whole, 
it applies to property belonging to a person. And so of per- 
sonal property relating to an object, namely, to incorporated 
or private schools, to houses of education, and to literary and 
benevolent institutions. The term in this connection is 
somewhat indefinite, but from the context the Court are of 
opinion that it refers to furniture or anything else in use in 
houses of education, in literary and benevolent institutions, 
or for any other purpose specified in the Act. But in our 
view it is clear that whatever property can be legally 
exempted must be set apart and become part and parcel of 
the object itself, or dedicated for its promotion. 

The Court therefore award to J. Mott Smith, the Minister 
of Finance, the amount of the tax assessed, $170.87, with 
costs, 

Judgment will therefore be entered for that amount, with 
costs, taxed at $16.75. 

Hon. S. H. Phillips for the Treasury. 

A. F. Judd for the defendant. 


Honolulu, February 7th, 1872. 


eo 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1871. 


Allen, Ch. J., Hartwell, J. 


In THE MATTER OF THE ESTATE oF NAPUA ZUPPLIEN KALUA- 
HINE, DECEASED. 


THE HUSBAND does not inherit any of his wire’s real property if she 
leave kindred, but he has all the personalty to which she was 
entitled at her death, including CHOSES in ACTION, 


OPINION OF THE COURT BY ALLEN, C. J. 


The case is submitted on an agreed statement of facts. It 
appears that Napua Zupplien made a trust deed, bearing 
date April 15th, 1871, of all her property to S. B. Dole, the 
respondent, to be managed by him, and paid out for her 
benefit and purposes, therein stipulated; in which trust deed 
it was expressly declared that in case of the death of the said 
Napua, the trustee should convey the said real and personal 
property, or whatsoever part of it may remain in his hands, 
to the heirs of her body, or according to the tenor of her 
will should she leave a valid will, in fee, or if neither, to her 
heirs according to law. 

It is agreed further, that Napua Zupplien was married to 
Kaluahine on or about the 15th day of May last past, and 
that she died intestate on or about the 24th of September 
last past, leaving her husband alive. 

That previous to the said marriage, and with the knowl- 
edge of the said Kaluahine, she the said Napua Zupplien 
Kaluahine, conveyed all her estate, real and personal, with 
the exception of her interest in the awa trade, to the said 
respondent in trust as aforesaid. 
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It is agreed that Olepau and Palu are the brother and son 
of another brother of the late Napua Zupplien Kaluahine 
and are the nearest blood relations; and it is alleged by the 
counsel for the parties in interest that the defendant died 
without issue, and that she left no will. 

Upon this statement of facts the petitioners ask judgment 
of the Court on the question of the heirship of the said per- 
sonal property, which is the matter of controversy between 
said petitioners. 

The husband claims that by virtue of the marriage he be- 
came the owner of the personal property of the wife and at 
her death was entitled to the possession of the same, although 
conveyed in trust as before stated. By the Code, the hus- 
band is accountable for the debts of his wife, contracted 
either before or after marriage. He is bound to maintain 
and provide for his wife. The husband shall in virtue of his 
marriage and in consideration of the responsibilities imposed 
upon him by law, be the virtual owner, except otherwise 
stipulated by express marriage contract, of all moveable 
property belonging to his wife anterior to marriage, and of 
all moveable property accruing to her after marriage, over 
all of which he shall have absolute control unless otherwise 
stipulated by contract. 

The Code further provides that the husband is entitled to 
the priority in the administration of the property of the de- 
ceased wife. The English statute is the same, and he is said 
to administer for his own benefit and for the recovery of her 
outstanding property to his own use and enjoyment, including 
rights vested and contingent, and funds at her disposal 
during her life-time or held in trust for her. This principle 
of distribution, established in England, was formerly recog- 
nized generally in the United States, but has been very 
much modified by legislation in some of the States. 

This is substantially a re-enactment of the common law, 
for the right of the husband at common law was not only to 
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administer, but to enjoy exclusively the effects of his de- 
ceased wife. 

It is contended by the counsel for the heirs, that the hus- 
band is not entitled in any event to the choses in action, 
unless he has reduced the same to possession during the life 
of the wife. 

In the case of Whittaker vs. Whittaker, 6 John., 117 and 
118, the Court say that the husband surviving his wife, is 
entitled to have her choses in action as well as to her per- 
sonal estate in possession, and that by a series of cases it is 
now settled that the representative of the husband is entitled 
as much to that species of property as lies in action or suit, 
and is not reduced to possession as any other. The same 
principle is contained in Christian’s notes to 2d Black. Com. 
435. The husband shall have administration of all his wife’s 
personal estate which he did not reduce to possession before 
her death, and shall retain it to his own use—Elliott vs. 
Collins, 3 Atk., 527; Cart vs. Russ, 1 p. Wms., 383. 

The same principle is recognized in the more recent cases. 
In Wells vs. Tyler, 5 Foster, 342—-If the husband survives 
his wife he is entitled to administration, and to recover and 
receive any property in her possession or to which she is 
entitled, but which he had not reduced to his possession dur- 
ing her life, to his use. 

A bequest of personal property including choses in action, 
to a married woman, vests the same in her husband, and 
upon her decease he takes the property by survivorship as 
well as by the force of the statute of distribution, although 
he does nothing during the coverture to reduce the same to 
possession. 12 Cush., 382; 22 Pickering, 480. 

In Rawson vs. Nichols, N. Y. Rep. 113, the Court say that 
the property in this case stands precisely upon the footing of 
choses in action of the wife which have not been reduced to 
possession during the coverture. In this event, the husband 
has the right to receive and enjoy them as his own, either as 
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an incident to the marital relation and as flowing from it, or 
as an incident to his right of administration upon her estate. 

Kent, 2d vol. Com. 119, says—Under the statute it is held 
that the husband is entitled, for his own benefit, jure marati, 
to administer and to take all her chattels, real, things in 
action and every other species of personal property, whether 
reduced to possession or contingent or recoverable only by 
suit, but if the wife leaves choses in action not reduced to 
possession in the wife’s life-time, the husband will be liable 
for debts, dum sola, to that extent, for those choses in action 
will be assets in his hands. 

The husband has the right to sue for and recover debts 
due the wife at the time of the marriage, although they are 
not vested absolutely in the husband. If the wife dies and 
the husband survives her before he has reduced the chose 
in action to possession, it does not strictly survive to him, but 
he is entitled to recover the same to his own use by acting 
as her administrator. 

By the statute of distribution of 22d and 23d Charles II. 
and the 25th Section of the statute of the 29th of Charles II., 
the husbands of femes covert who die intestate have a right to 
administer upon the personal estate, and to recover and enjoy 
the same. This applies to any species of personal property, 
whether reduced to possession or contingent, or recoverable 
only by suit. Gadforth vs. Bradley, 2 Vesey 675; Richards 
vs. Richards, 2 Barn. & Al., 447; Drew vs. Lang, 21 Eng. 
Law and Eg. Rep. 339. 

For a proper understanding of the rights of the parties it 
is necessary to examine into the intents and purposes of the 
deed of the decedent to the trustee. It appears by the deed 
that she conveyed the property for her benefit and use but to 
be under the management of the trustee. It is in the nature 
of a self-imposed guardianship. There was no provision for 
the payment of any portion to any one but herself, but at 
her death her legal heirs were to inherit. Without this 
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provision even, the property would descend to her legal 
heirs. It is not in any respect in the nature of a contract; 
she doubtless thought that the property would be safer in 
the hands of a trustee or agent and would exonerate her 
from the care of its management; and this seems to have 
been the sole purpose. While the property of a feme sole 
descends to her legal heirs, if marriage intervenes, then the 
inheritance is changed and the husband takes, jure marati, 
according to the provisions of the Code, by which he be- 
comes the owner of the moveable property, and if there are 
no children the real estate descends to her heirs as if she 
had died sole. 

But it is contended on the part of the heirs of the 
decedent, that if they cannot legally claim by virtue of the 
trust deed, that they can claim one half of the property by 
the law of descent. The statute declares that if the intestate 
shall leave no issue, his estate shall descend one half to his 
widow, and it is contended that if the intestate is a female 
and she leaves no issue, her estate shall descend one half to 
her husband. The right of the husband under the mar- 
riage Act, and his right under the law of descent, are very 
properly considered together. 

He has a right under the marriage Act to all the personal 
property of the wife, whether acquired before or after mar- 
riage, and by the law of descent, as contended for by the 
counsel, he is entitled to one half of the property both real 
and personal, and the heirs of the wife to the other half. 
The Court does not regard this as a sound construction of the 
statute. The husband must take under the marriage Act, or 
under that of descent. He cannot under both provisions. 
For by the first he takes all the personal property, and under 
the law of descent, as contended, he would take one half 
only of the personal and one half of the real. The provisions 
are incompatible. 

There is only one condition under which the husband can 
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inherit the property of the wife, and that is, where she dies 
intestate and leaves no kindred but her husband, and in that 
case he shall inherit all her estate. 

We are of opinion, therefore, that the personal property 
referred to in the deed of trust became the property of the 
husband, Kaluahine, by virtue of his marriage with Napua 
Zupplien. Let Judgment be entered accordingly, costs to 
be paid from the fund. 

J. W. Austin for the plaintiff. 

S. B. Dole for the defendant. 


Honolulu, December 20th, 1871. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


Joun McKeacue vs. J. R. HELEN. 


Ricip forms of pleading not required in the Courts not of record, and 
amendments can be made at any stage of proceedings. 


AssumpsiT lies for money had and received, and not case. An 
AGENT is liable if he exceed his authority. 


ALLEN, C. J.: This case comes up on appeal from the 
Police Justice of Honolulu. 

An action for money had and received was brought against 
the defendant, for money received by him from the 
plaintiff on account of premium on application for a policy of 
insurance on the life of said plaintiff, to the “Mutual Life 
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Insurance Company of New York,” and the Police Justice 
ruled that if the agent exceeded his authority, as alleged by 
the plaintiff, in giving receipt for the money paid by 
him, the remedy would be, action on the case, and not 
assumpsit for money had and received, and on this ground 
the nonsuit was entered. 

When one has received the money of another, and has not 
the right to retain it, the law implies that he will pay it 
over. Indebitatus Assumpsit, for money had and received by 
the defendant, to the use of the plaintiff, is the proper form 
of action for money so received. This is a general principle 
of law, and the statute does not conflict with it. 

In addition, the statute does not require rigid forms of 
pleading in the Courts not of record, for amendments can be 
made at any stage of the proceedings when the justice of the 
case requires it. We are of opinion, therefore, that the 
Police Magistrate erred in ordering a non-suit. 

The second ground of non-suit was, that the action should 
have been brought against the “New York Mutual Life 
Insurance Company,” and not against the present defendant, 
he being only an agent of said company. The Court are not 
satisfied from the case as presented, that the agent acted 
within the authority as given him by the company. If he 
exceeded it, he is of course liable, unless it should be proved 
that his acts were recognized by the company, and without 
deceit or detriment to the plaintiff. 

In view of all the circumstances of the case, we deem it 
our duty to set aside the non-suit and order the case back to 
the Police Magistrate for trial. 

A. F. Judd for the plaintiff. 

S. B. Dole for the defendant. 
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THE KinG vs. JOHN JONES. 


AN ASSAULT with INTENT TO MURDER and with intent to MAIM, can- 
not be charged in one count of an INDICTMENT. 

If an assault with intent to maim be charged, one of the modes 
enumerated in the statute must be averred. 


QUESTION RESERVED. 


The defendant was indicted for an assault with a loaded 
pistol, with “intent to murder, maim and disfigure.” The 
counsel moved in arrest of judgment on the ground that the 
indictment was defective: 1, in failing to specify any statu- 
tory offence, as it neither avers that the assault was made by 
one, “being armed with a dangerous weapon,” nor does it 
aver any of the modes enumerated in the statute, Section 3, 
Chapter 9, Comp. Penal Code; and 2, in charging two dis- 
tinct offences in the words assault with intent to “murder, 
maim and disfigure.” Judgment was pronounced on the 
verdict, subject to the opinion of this Court in Banco, on the 
question thus presented. 


HARTWELL, J. The statutory provisions affecting this case 
are as follows, viz.: 

Section 3. “Whoever with malicious intent to maim, or 
disfigure, or mutilate, shall cut out or maim the tongue, put 
out or destroy an eye, cut or tear off an ear, cut or slit or 
mutilate the nose or lip, or destroy or disable any limb, 
member or bodily organ of another, shall be punished by a 
fine not exceeding one thousand dollars, and imprisonment at 
hard labor not exceeding ten years.” 
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Section 4. “Whoever shall assault another with intent to 
murder, or to maim or disfigure his person in any of the 
ways mentioned in the preceding section, shall be judged 
guilty of assault in the first degree, and shall be punished by 
a fine not exceeding one thousand dollars, and imprisonment 
not more than five years.” 

Section 5. “Whoever, being armed with a dangerous 
weapon, shall assault another with intent to commit bur- 
glary, robbery, manslaughter or murder, or other crime of 
such character, shall be punished by a fine not exceeding one 
thousand dollars, and imprisonment at hard labor not more 
than ten years.” 

If an indictment be founded on an assault being armed 
with a dangerous weapon, these words should be set forth, 
for the Court can not infer that the instrument alleged to be 
used in the assault is a dangerous weapon with which the 
defendant was armed. A loaded pistol may or may not be a 
dangerous weapon according as it is loaded with ball or 
blank cartridge. An assault with a stick may be an assault 
with a dangerous weapon, these words should be set forth, 
averred, in order that the record may show the precise 
nature of the offence. 

It would be sufficient to allege an assault with intent to 
murder, for this makes the statutory offence complete, but it 
is not sufficient to allege an assault with intent to maim and 
disfigure unless some of the modes enumerated in the statute 
be also averred, for otherwise the record does not show the 
statutory offence. The words in the third section cited are 
not merely illustrative of a common law offence, but are 
descriptive, and therefore essential to be averred as con- 
stituents of the statutory offence. 

As two distinct acts are characterized as an offence in the 
fourth section, viz.: an assault with intent to murder, and an 
assault with intent to maim, &c., each being in itself a com- 
plete offence, they ought not to be joined in the same count 
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of an indictment. We think this is no more than is required 
by the rules of criminal pleading, and that a departure from 
these rules can not be allowed consistently with the constitu- 
tional right of defendants to be tried only on “a good and 
sufficient indictment, fully and plainly describing the offence.” 

The judgment against the defendant is therefore reversed, 
the verdict set aside, and he may take judgment. 


Attorney General S. H. Phillips, for the Crown. 
W. C. Jones for the defendant. 


Honolulu, February 21st, 1872. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


CHARLES KANAINA vs. THoMaS LONG. 


ADVERSE POSSESSION dates only from a LAND AWARD, which inter- 
rupts previous prescription. 
A LAND AWARD of an Ili does not include HOUSE LOTS. 


ALLEN, C. J.: This is an action of ejectment brought to 
recover possession of a lot of land in Honolulu, and described 
as part of the Ili of land of Waikahalulu. The plaintiff 
claims as sole heir to the real estate of Queen Kalama, and 
that the land in question is a part of the Ili of land of 
Waikahalulu which was awarded by the Board of Land 
Commissioners to Hazaleleponi Kalama, in May, 1854. To 
support this position, the plaintiff introduced Makalena, a 
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surveyor, who testifies that he was requested by the then 
Minister of the Interior, but now His Majesty the King, to 
map out the different Ilis of land embraced in Honolulu. He 
presents a map, which he says he copied from an old map of 
Honolulu in the Interior Office, and that he laid down the 
boundaries of Waikahalulu as given him by His late High- 
ness M. Kekuanaoa and Mr. Charles Kanaina, the present 
plaintiff. The lot marked on the plan is described as 
follows: 

Commencing at the sea-side at the foot of Punchbowl 
Street, thence running up said street to a point a few rods 
makai of the Palace Walk, thence running in a northerly 
direction to Beretania Street, thence northerly on Beretania 
Street to a point about midway between Nuuanu and 
Maunakea Streets, and thence to the sea, and by the sea to 
the first mentioned boundary; and this is termed Waikaha- 
lulu makai, as we understand it by the map, and within 
these boundaries the land in question is situated. 

He testifies that he had great difficulty in finding any one 
who could give the boundaries of Waikahalulu. There were 
other witnesses who testified from the declarations of others 
to the correctness of the map when accompanying the 
surveyor. 

The principal evidence given in this case as to the 
accuracy of the map, is the approval of the boundaries by 
M. Kekuanaoa, the then recognized owner of the Mililani 
premises. 

It is contended by the counsel for the plaintiff that the 
map is conclusive, because it was approved by M. Kekua- 
naoa, who at that time was in possession as owner of the 
property in question, and had occupied the same by himself 
and his devisors for many years, and upon which he had 
made valuable improvements. Had Kekuanaoa virtually 
relinquished his title, would not some other evidence have 
been given than the comparatively loose conversation of 
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those accompanying the surveyor, more especially when the 
Land Commission had limited the award of Kalama to the 
mauka portion of Waikahalulu? This testimony is too 
loose and unsatisfactory to defeat the title to real property 
upon, which he and his devisors had been in possession for 
nearly forty years, and on which he had made valuable 
improvements. This, of itself, can not be regarded as a 
conclusive bar to his title. Indeed, the boundaries as laid 
down on the map may have been correct, and yet the title of 
M. Kekuanaoa not necessarily affected by it. 

It appears that Manuia and his wife, Kaupena, occupied 
the premises at and before 1829, when Manuia died, and 
Kaupena gave the lot in question to her brother, Namauu. 
Namauu, with his wife, Kapoli, resided on the lot until his 
death in 1848, and Kapoli continued to reside there until a 
short time before her death in 1870. Namauu by his will 
devised all his property to M. Kekuanaoa, who was enjoined 
by the testator to support and protect Kapoli and Kaupena, 
and to allow them to live under him. In 1852, M. Kekua- 
naoa built a house on the lot, in which Kapoli first lived, 
and in 1854, Princess Victoria Kamamalu resided there with 
Mr. Ili. Ii continued to occupy the house till 1870, shortly 
before his death. He paid no rent, and occupied by per- 
mission of Kamamalu, Kekuanaoa, and their heirs. The 
lot is situated directly opposite the Palace. His Highness 
M. Kekuanaoa married His Majesty’s sister Kinau, and 
Princess Victoria was their daughter. 

It is contended by the counsel for the defendant that even 
if the Mililani premises were included in the award to Queen 
Kalama, that the defendant has a prescriptive right by 
virtue of possession of more than twenty years from the date 
of the mahele; and the question arises whether the time of 
the adverse possession should date from the mahele in 1848, 
or from the award, May, 1854. 

It is true, as contended, that Queen Kalama took her land 
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of Waikahalulu by virtue of the gift of her husband, Kame- 
hameha III, as declared by him, by the great mahele of 
1848. The mahele was the basis of a title. It was one of 
the conditions, however, of the mahele, that the title should 
be confirmed by the award of the Board of Land Commis- 
sioners. This Board was a Court of Record, and here was 
adjudication of which all parties in interest were obliged to 
take notice. And the date of adverse possession must be 
from the date of the award. It is in no material respect 
different from the case of a claim for land made in any other 
Court of competent jurisdiction, and sustained. If the party 
continued in adverse possession, after the judgment, the date 
of such possession is from the latter date. 

It was ample notice to the person in possession that his 
claim was disputed. It ceased to be uninterrupted posses- 
sion the moment a demand of possession was made. An 
adverse possession must be within the knowledge and ac- 
quiescence of the owner, continuous and uninterrupted. 

The Land Commissioners made an award to the Hawaiian 
Government when they presented their claim for the makai, 
or sea portion of the Ili of Waikahalulu, on the eastern side 
of the harbor of Honolulu. : 


No. 11,219-—THE HAWAIIAN GOVERNMENT. 


In the claim of Hazaleleponi Kalama, No. 4,452, for the 
Ili of Waikahalulu, in Honolulu, Island of Oahu. 

This is a claim by the Hawaiian Government for the makai 
or sea portion of the Ili of Waikahalulu, on the eastern side 
of the harbor of Honolulu. 

After duly weighing all the evidence on this claim, the 
Board of Land Commissioners do hereby decide that the 
land in question, together with all the rights and privileges 
thereunto appertaining, belongs to the Hawaiian Govern- 
ment; and that Hazaleleponi Kalama has no right whatever 
therein, for the following reasons, viz.: 

First—-Because it appears from the evidence presented to 
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the Board that the land in question has been under the con- 
trol of the public authorities from ancient times; and that 
since the organization of His Majesty’s Government that con- 
trol was undisputed until the year 1850, when Mr. Charles 
Kanaina raised an objection on behalf of Her Majesty Queen 
Kalama, after the King in Council had granted a part of said 
land to the North Pacific Navigation Company. 

Second—Because it appears further by the evidence, that 
at the time of the great division of lands in the year 1848, in 
which the Ili of Waikahalulu is said to have been given to 
the Queen, it was distinctly understood that she was to have 
only the mauka portion of Waikahalulu, the makai part be- 
ing clearly regarded as having been set apart for the use of 
the government. 

This would seem to be conclusive of the rights of Queen 
Kalama. The makai portion as described was the property 
of the government, and does this makai portion include the 
whole of the makai portion of the Ili of Waikahalulu? If 
the map is a true description of the Ili, it includes not only 
the makai portion, but a large number of the most valuable 
house lots in Honolulu, and which had been in the possession 
of parties without a claim of title by the Konohiki for a long 
period of time. The award to the Queen cannot legally in- 
clude them on two grounds; first, because her rights were 
confined to the mauka portion; and secondly, had they not 
have been by her award, she could not be entitled to the 
house lot within the limits of the Ih. The following remarks 
occur in the principles adopted by the Board of Land Com- 
missioners to quiet land titles, vol. 2, statute laws, 84: “But 
between the ownership for cultivation and mere building lots 
there are often broad lines of distinction. These building 
lots were never bestowed by the King, or Lords for the pur- 
pose of being given out to tenants as was uniformly the case 
with lands suitable for cultivation. It follows, therefore, that 
(with some exceptions, which in all cases must be proved) in 
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relation to building lots there is no third class of persons 
having the rights of Lords over tenants. The exceptions in 
those cases would be where individuals having received 
building lots from the King for their own particular use, 
those individuals have themselves, for some consideration, 
expressed or implied, transferred said lots to third parties.” 
This exception does not apply to the rights of heirs or 
devisees. 

In the case of Keelikolani vs. Robinson, 2 Haw. Rep., 548, 
on which were at issue the title, rents and profits of what was 
known as the “Point”? or Pakaka, the counsel of the respon- 
dent contended that it was necessary for the complainant to 
show that Pakaka was awarded by the Land Commissioners 
to those from whom she derived title, as the fee of that lot 
had become vested in the Queen Dowager as a part of Wai- 
kahalulu. Upon this point of the defence the Court say: 

“Tt appears that in the division of 1848, the land called 
Waikahalulu, within the ancient boundaries of which Pakaka 
is situated, was granted by the King to Queen Kalama, and 
her title was subsequently further perfected. Under the 
general rule that the party holding an award or patent for an 
ahupuaa is the owner of all the land embraced within its 
boundaries except such portions of it as have been awarded 
by the Land Commissioners to other persons, it is contended 
by counsel for the respondent, that unless the complainant 
has shown that Pakaka was awarded by the Land Commis- 
sion to Leleiohoku or Pitt Kinau, the fee of that lot has 
become vested in the Queen Dowager as part of Waika- 
halulu, and that in consequence, she, and not the complain- 
ant, is now the owner of the rights formerly possessed by 
Kalaimoku and Leleiohoku. This argument would be enti- 
tled to weight if the rule relied upon could be held to apply 
in this case; but we must hold the reverse. In our opinion 
upon the grant of Pakaka to Kalaimoku by Kaahumanu, 
which was the same as a grant from the King, it ceased for- 
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ever to form part of Waikahalulu as held by the Konohiki. 
Pakaka, part of which was known as the King’s wharf, 
thenceforward became like many other town lots situated 
within the natural boundaries of Waikahalulu, a portion of a 
new class of real property which was not covered by the law 
of 1839, the Great Division, nor the laws of ordinary kule- 
anas. A part of the remarks already quoted from the princi- 
ples of the Land Commission may be cited here again: 
“Tt follows, therefore, that (with some exceptions, which in 
all cases must be proved) in relation to building lots, there is 
no third class of persons having the rights of lords over 
tenants.” The Queen Dowager, in her capacity of Konohiki 
of Waikahalulu, could not have been recognized as a counter 
claimant for Pakaka before the Board. If such a lot escheats 
for want of heirs, it escheats to the State and not to the an- 
cient Konohiki. The commutation payable upon town lots 
awarded by the common freehold titles, is payable to the 
government and not to the lord of the Ahupuaa. In our 
opinion, if to-day the title which Kalaimoku formerly pos- 
sessed in Pakaka is not legally vested in his heirs, it might 
be recovered by the Hawaiian Government, but never by the 
Lord of Waikahalulu.” 

We are of opinion that the principle of the foregoing case 
applies with equal force to the case at bar. It appears that 
the lot in question was occupied as a residence by those 
under whom the defendant claims from a period commencing 
prior to 1829, and that prior to the date of the award of the 
Ili to Queen Kalama, M. Kekuanaoa made valuable improve- 
ments upon it. There was a broad line of distinction be- 
tween this lot and one simply for cultivation. It was wisely 
declared by the law that the building lots, or town lots as 
they were sometimes called, formed a new class of real prop- 
erty—not affected by the rules of the ordinary Kuleanas, and 
we regard the lot in question as of that class. 

There were other points made and discussed with ability 
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and learning by the counsel for the parties, but their deci- 
sion is not necessary in the adjudication of the present case. 
Judgment for plaintiff is reversed. Let judgment be 
entered for the defendant with costs. 
ExisHa H. Auten, Chief Justice. 


For reasons of which I file herewith a statement, I do not 
regard the defendant’s exceptions as sustained; but on the 
ground now presented, viz.: that awards of Ilis do not affect 
house lots, I think the defendant should take judgment. 

ALFRED S. HARTWELL, Justice. 
H. A. Wivemann, Justice. 
A. F. Judd for plaintiff. 
C. C. Harris and R. H. Stanley for defendant. 


Honolulu, February 28th, 1872. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


Tue Kine vs. A. MANNER. 
A NOLLE PROSEQUI of an APPEAL is no bar to a subsequent trial. 


ALLEN, C. J. The defendant was convicted of the larceny 
of cattle by the District Magistrate of Koolauloa about the 
25th of October last past, from whose judgment he appealed 
to this Court, and the same is now pending. The defendant, 
by his attorney, files a plea in bar to any further proceedings 
in this case, in which he alleges that he was duly convicted 
by the same District Justice on or about the —th of August 
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for the same act of larceny, from which he appealed to the 
Supreme Court, and that the same was entered at the last 
October term, and that at the same term of said Court a nolle 
prosequi was entered by the Deputy Attorney General, with 
the consent of the Court. 

The counsel for the defendant contends that as the law will 
not suffer a man to be twice put in jeopardy for the same 
offence, that this defendant should be discharged. He con- 
tends that the judgment of the magistrate and the discontin- 
uance of the complaint on the appeal from said judgment, is 
the same in principle as if the defendant had been indicted, 
tried and acquitted. 

It is an admitted principle that there cannot be legally a 
second prosecution when there has once been a verdict of 
acquittal, or conviction, regularly had upon a sufficient in- 
dictment. 

It is contended that as the discontinuance of proceedings 
in the Appellate Court operated by force of law to defeat the 
judgment of the magistrate, that therefore it is analogous to 
an acquittal after trial. 

The Code is in these words: “Any person acquitted on 
trial of any charge of any offence upon the ground of variance 
between the indictment, information or complaint and the 
proof, or upon any exception to the form or to the substance 
of the indictment, information or complaint, may be subse- 
quently tried and convicted of such offence under a new 
indictment, information or complaint, notwithstanding such 
former acquittal.” : 

By the provision of the Code, a man may be tried and con- 
victed upon a subsequent indictment for the same offence 
when he was discharged upon insufficient indictment. and by 
Section 1010 of the Code it is provided that when an appeal 
is duly taken and perfected in any case provided for in this 
chapter, this shall immediately thereafter operate as an arrest 
of judgment and stay of execution. If, for example, a dis- 
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charge is made by a coroner’s inquest or grand jury, it will 
not be contended that it is a bar to a subsequent prosecution. 

It will not be denied that after a man is arrested, and dis- 
charged by the committing magistrate, he is still liable to a 
new indictment. In the case at bar, the judgment of the 
magistrate was that the defendant was guilty, and a discon- 
tinuance was entered in the Appellate Court before trial. 
This cannot be considered as analogous to an acquittal after 
trial by a jury on a good and sufficient indictment. 

The constitutional provision is, that a man shall not be 
twice put in jeopardy for the same offence, and a perform- 
ance of the sentence pursuant to the judgment would consti- 
tute a bar to an indictment for the same offence. Com. vs. 
Loud, 3 Met., 328. 

In the case of the People vs. Casborous, 13 Johns., 351, the 
Court say that if, after a prisoner has been convicted, the 
judgment is arrested, the proceedings set aside, and the pris- 
oner discharged, he cannot be said to have been legally 
placed in jeopardy, and cannot plead the arrest in bar to a 
subsequent indictment. 

In this case, the proceedings of the magistrate were set 
aside and his judgment virtually arrested, and it does not 
present so strong a case for the defendant as that referred to 
in Johnson, as in that case the defendant had been convicted 
by a jury. 

We regard the conviction in the magistrate’s court as con- 
clusive when the sentence is complied with, but on an appeal 
when a discontinuance is made, it is analogous to a nolle 
prosequi on an indictment, and we regard it as no bar to sub- 
sequent proceedings. 3 Metcalf, 328, Com. vs. Loud; 13 
Mass., 455, vs. Goddard. 

Plea in bar adjudged bad. 


Attorney General for the Crown. 
A. F. Judd for defendant. 


Honolulu, January 17th, 1872. 
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SUPREME COURT-—IN BANCO. 


JANUARY TERM—1872. 


Allen, Ch. J., Widemann, J., (Hartwell, J., dissenting.) 


In RE ESTATE OF NAKUAPA, DECEASED. 


A CHILD adopted as an heir by ancient custom inherits to the exclu- 
sion of collateral kindred, although the adopters died since the 
present statutes of Wills and Descent took effect. But this relation 
must be shown by clear and unambiguous evidence, and no judg- 
ment is sustainable merely on a verdict that the claimant is a 
KEIKI HANAI, or foster-child. 


ALLEN, C. J.: A petition for Letters of Administration of 
the estate of Nakuapa was presented to the Chief Justice, 
sitting in Probate, by Keahi, who claimed to be a cousin of 
the decedent. At the hearing various claimants appeared, 
and among them Kaaoaopa, who claimed the estate and the 
right to administer upon it, as an adopted daughter of 
Nakuapa, alleging that the adoption was made before any 
law requiring adoptions to be made in writing. The Chief 
Justice, sitting in Probate, having heard the testimony 
offered, decided that Kaaoaopa was not an adopted child of 
decedent, from which decision an appeal was taken on that 
issue of fact to a jury, who gave a verdict that Kaaoaopa was 
a keiki hanai of Nakuapa. A judgment on this verdict is 
resisted on the ground that a person adopted by verbal 
agreement prior to the enactment of written laws requiring 
that the adoption should be in writing, could not inherit by 
force of this relationship alone. 

Before written laws are passed by the legitimate author- 
ities of a nation, the customs and usages which have long 
prevailed, and have been universally recognized, have the 
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same force of law as those subsequently passed and incorpo- 
rated in a Code. The evidence, however, must be clear and 
complete in regard to the custom and usage. 

It is unnecessary to give a detail of evidence in relation to 
the custom and usage which prevailed in relation to adop- 
tion, prior to the written law, for it is admitted that it was a 
very general custom among the people. Under the general 
term of adopted children, there were various relations to the 
adopted. Some were mere foster children, taken to nurse 
and to exercise a parental care over, and for a temporary 
purpose; others were adopted as one’s own children to be 
cared for, to live with the adopter as such; and it is neces- 
sary that the relation should be clearly defined by competent 
evidence in relation to the precise terms of the original 
contract. 

It is contended by the counsel for the contestant “that as 
no statute can be found which recognizes the relationship of 
an adopted child as an inheriting relation, we must conclude 
that no such incident attached to it before the first enact- 
ment on the subject.” This objection has great force. But 
we account for this omission of special reference to an 
adopted child, in terms, to the fact that when one was 
adopted in that relation, he was so regarded as a child in the 
family, and entitled to all the rights of a child of the blood, and 
hence the general term was used. Our statute of inheritance 
declares that property shall be divided equally between the 
intestate’s children. We regard an adopted child as included 
in this general term. We mean a child who is adopted as 
one’s own child, with the clear understanding that he is 
entitled to heirship. The Court is fully aware that children 
often lived under the charge of those acting in the relation 
of parents, so far as food and clothing were concerned, who 
were not entitled to inheritance. And hence the great 
difficulty of adjudicating in this class of cases, after the lapse 
of so many years, and Courts and Juries should require the 
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most satisfactory evidence that the adoption was made in 
reference to heirship as well as to general care and super- 
vision. So far as the Court have referred in their decisions 
to the general question of adoption, it has been taken as an 
admitted principle that children adopted with the foregoing 
provisions had the right of inheritance under the written law 
of descent now in force. In June, 1856, a claim was made 
to a portion of the estate of Puaa by Ikuwa, an adopted 
child of Kaimihau, the wife of Puaa. The evidence in that 
case is as follows: 

“The adoption was in the presence of Naihe, who was the 
tax collector of the district. I am a resident of Kohala. He 
lived with Kaimihau for some time, and then went to the 
seminary at Hilo for a number of years. The father of 
Ikuwa was brother to Kaimihau. The tax officer did not 
‘give us any certificate; he merely put the names in his book. 
The Court ordered that one half the property of Puaa’s 
estate should be given to Ikuwa.” 

Another case, in the matter of Hakau—-l Haw. Rep. was 
presented to the Court in the same year, in which one Manoa 
claimed an interest in the estate as an adopted child, and the 
Court say “that Manoa was not related, even in the most 
remote degree to Hakau, but was merely connected in some 
way with her first husband, Kahananui, Sen. Nor do we 
think, although Manoa lived in the family of Hakau for a 
great length of time, there is satisfactory evidence to show 
that she had formally adopted him as her child, or any evi- 
dence whatever that she intended him to share in her pro- 
perty, with her nephews and nieces. Had Manoa been 
adopted by Hakau as her son, in due form of law, he would 
have been sole heir to her estate, upon her dying intestate.” 
This opinion was drawn by Mr. Justice Robertson, and con- 
curred in by Chief Justice Lee. 

In the case of Abenela vs. Kailikole, 2 Haw. Rep., 660, Mr. 
Justice Robertson says that “all agreements of adoption are 
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of great importance, as affecting the rights of property,” and 
in the case of the estate of Kamehameha IV., the same 
Justice says that “He was entitled, as the adopted son of 
Kamehameha III., to inherit the remainder of his estate, not 
demised to any one else, subject to dower.” 

The opinions of Chief Justice Lee and Mr. Justice Robert- 
son are worthy of very great consideration on all questions 
where the customs and usages of the Hawaiian people are 
concerned. They were familiar with the people, and their 
experience on the Land Commission, and their examinations 
of cases touching native rights, enabled them to form very 
correct opinions on all questions involving Hawaiian usages 
and customs. 

This question must be decided upon our own usages and 
customs, and written laws, and none other. 

The adoption of children has not been recognized until 
recently in countries where the common law prevailed. In 
Massachusetts, a child by adoption has the same rights of 
inheritance as a child who had been born to parents in lawful 
wedlock, except he cannot inherit property expressly limited 
to the heirs of the body, or bodies of the parents by 
adoption; and in examining the law of descent in the same 
State, as contained in the revised statutes, no reference is 
made to adopted children. In this respect, it is an omission 
analogous to our own Code, and strongly confirms the con- 
struction the Court has given to it. 

“By the ancient civil law, adoption created the relation of 
father and son, for all practical purposes, just as if the 
adopted son were born of the blood of the adopted father in 
lawful marriage. The adopted child quitted entirely his own 
family, and entered the family of his adopter, passing under 
the paternal power of his new family, and acquiring the 
capacity to inherit through him.” Roman Law, by Lord 
Mackenzie, 122. 

Adoption was very common in Rome, and was considered 
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a very useful institution. In France the usage was lost after 
the first race of Kings, but was re-established in 1792, and is 
now sanctioned by the Civil Code. There are many restric- 
tions in the French Code in effecting this relationship; but 
in regard to the property of the adopter himself, the adopted 
person has precisely the same rights as a child born in 
marriage, although there are other children born in marriage 
after his adoption. He retains all his rights as a member of 
his natural family, but acquiring no right of succession to the 
property of any relation of the adopter. 

The practice of adoption still prevails among the nations of 
the East. 

It is contended that numerous instances can be cited where 
children of high chiefs were adopted, and they did not 
inherit property by virtue of this relationship. It is not 
made apparent to the Court why they did not inherit, but 
doubtless for the reason that they were not adopted as chil- 
dren with the rights of heirship. In this country, the 
adoptions were of such a various relationship, some as tem- 
porary, and others as permanent, that a Court and Jury 
must be satisfied that the adoption caused the relationship of 
a child of the blood, so far as kind treatment, support, and 
right of inheritance were concerned. 

It is further contended that if an adopted child inherits, to 
the exclusion of the collateral blood, the position of such a 
person would be better than that of the children of the blood 
of the adopting parents, as the child adopted might inherit 
from two lots of property under the civil law, when the 
principle of adoption was very generally recognized. This 
was never regarded as objectionable, and why should it be? 
It is a contract made by the natural parents and adopting 
parents for the highest good of the child. - But it must be 
remembered that the adopting parent does not preclude him- 
self from disposing of his property by will as he pleases. 
The child adopted, when entitled to heirship, can of course 
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have no greater rights than the child of the blood who is an 
heir, but his inheritance may be defeated by the will of 
his parent. 

The Court is of opinion that there were children by adop- 
tion who were regarded in all respects as one’s own children, 
and that in the enactment of laws, the same terms were 
applied to them as to the children of the blood, that is, they 
were regarded as the intestate’s children. 

The majority of the Court are of opinion that there was, 
prior to the written law, a custom and usage which recog- 
nized an adoption, if clearly defined in the contract, by 
which the child adopted might be an heir to the property 
of the adopter. 

The principle of adoption was cherished by the Hawaiians. 
By their first written laws, there was a provision that the act 
of adoption must be done in writing and before an officer to 
witness the transaction, otherwise “the child could not be 
transferred.” And by the same law it was provided that 
when the parent dies, the child is the heir, if there be any 
child living. And it is very evident that the word child, 
applied to the adopted child, as well to a child of the blood. 
The law makers of that day wisely provided that the con- 
tract of adoption should be in writing, that the rights of the 
parties should be clearly understood. It is very clear that 
when the child was transferred, it became the child in law of 
the adopting parent; and to this class the law of inheritance 
applied. 

The law of 1846 provides how adoptions may be legalized, 
and so do the laws now in force. 

As adoption was recognized by the ancient customs and 
has continued to be by the laws of the Kingdom, it is evi- 
dent that it was a relationship endeared to the people, and 
regarded by them of the highest importance. Is it reason- 
able to suppose then, that it imparted no rights—that it was 
the relationship of a day, and for a comparatively unim- 
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portant purpose? To the Hawaiian, it was a sacred relation, 
and having all the rights, duties and obligations of a child of 
the blood; and the opinion which the majority of the Court 
entertain is, that by ancient custom and usage an adopted 
child was an heir of his adopted parents, when so stipulated, 
and that the same view of these rights of the adopted child 
was entertained by the different Legislative bodies of the 
Kingdom, although the specific term is not used in the law 
of descents. 

But the evidence as to the right of the keiki hanai to 
inherit, is somewhat conflicting, and the Court are uncertain 
what the intention of the jury was in rendering the verdict, 
by the terms used, and therefore they regard it as an act of 
justice to the parties, that a new trial. should be granted. 
The verdict is not clearly responsive to the issue, and it is 
the judgment of the Court that the verdict of the jury be set 
aside and a new trial granted. 


WIDEMANN, J.: Kaaoaopa in this matter obtained the 
verdict of a jury that she was a keiki hanai of the deceased, 
and as such keiki hanai, claims the estate. The adoption in 
this case was made long before there were any written laws 
in the country. 

The adoption of a child as heir, clearly and definitely made 
according to Hawaiian custom and usages prior to the 
written law, I hold to be valid under existing laws, and I 
therefore concur in the decision of the Chief Justice, that as 
far as the verdict of the jury is clearly not responsive to this 
issue, a new trial should be granted. 


HARTWELL, J.: The decree from which this appeal was 
taken was a decree in rem, awarding to the adopted child the 
estate of her adopter. No public notice was given of the 
motion for this decree, and it is therefore wanting in this 
legal requirement of a final adjudication of property, which, 
in order to its validity, should be good as against all 
claimants. 
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The decree was made at Chambers while the cause itself 
was pending at nisi prius, the motion in arrest of judgment 
still remaining undisposed of in that Court. The verdict 
that the appellee was a keiki hanai or foster child of the dece- 
dent, gives no basis for a judgment or decree, for this 
relation of itself alone has never, as I understand, been 
regarded as sufficient to make such child an heir. 

The Act of 1864, under which probate appeals are triable 
by jury, restricts such trials to issues of fact in claims under 
a will or under the statute of descents. An issue of the 
adoption of an heir by ancient custom is not triable by jury 
therefore, unless it be classed as a claim under a will,—and 
no such claim is now presented,—or under the statute of 
descents, on the ground that this statute may be construed to 
include adopted heirs with issue of the body, as heirs at law. 
The construction, as it seems to me, is legally impossible. 
For these reasons I think the decree cannot stand. 

Nor do I think that a new trial in any form should be 
granted, for inasmuch as this decedent died since the present 
statutes of wills, descent and transfer of property took effect, 
I do not regard her act, in adopting the appellee as an heir, 
as one which the law can now sanction and effectuate. 

In this view I have the misfortune to dissent from the 
majority of the Court, and I therefore present it with ex- 
treme deference. 

The adoption of an heir is the appointment of a successor. 
Viewed as a contract, it is an agreement whereby the adopt- 
ers agree with the parents to take the child to treat as their 
own in all respects; including nurture and education, and 
with the further understanding that if they do not otherwise 
dispose of their property by will, the child at their death 
shall inherit it. It is a well known fact that agreements of 
this kind were once common among the natives of this king- 
dom, and were carried into effect unless the chiefs saw reason 


to order some other disposition of the property. But they 
23 
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change no natural law. The adopted heir remained akin to 
his natural parents and not to his adoptive parents. That 
they can now have the effect of modifying the statute of 
descent by making any others the heirs at law than are 
therein specified, is not a view which is presented for con- 
sideration. For this would be nothing less than setting aside 
the statute at the option of private parties. If private con- 
tracts could render inoperative the statutes of wills and 
descent, legislation on those subjects might well cease. 

But it is not admitted that the adoption of an heir is a 
testamentary act, and therefore in contravention of the 
statute of wills. I respectfully submit that in so far as such 
adoption is now held by the Court to have the effect of put- 
ting the adopted heir in the place of the successor to the 
adopter’s estate, it is in its nature and effect a testamentary 
act, coming under the requirements of law concerning testa- 
mentary acts, and thereby invalid. It seems to me that the 
case might be rested on this view alone, since the law con- 
cerning the requisites of a last will may at any time be 
changed, and the law as it stands at the testator’s death must 
govern. 

The argument in favor of the present legality of an adop- 
tion of an heir is based on a construction applied to the 
statute of descent, by construing the word “child” to mean 
“an heir adopted according to ancient usage.” This view 
is consistent in disavowing the idea that mere agreements 
can render statutes inoperative. It is also consistent with 
the fact that an adoptive agreement permitted the adoptive 
heir to be disinherited, just as a will is revocable by a tes- 
tator. This fact leads to the inference that no vested rights 
were acquired by the adoption, for otherwise they could not 
be annulled either by the adopter or by act of the Legisla- 
ture. If this inference be correct, a change in the law of 
descent works no wrong, for no vested right is thereby de- 
stroyed. This is the view elsewhere taken by courts of law, 
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concerning the rights of persons claiming under a will or as 
heirs at law, viz.: that those rights are fixed and vested only at 
the death of the testator or intestate, and are defined by the law 
as it then stands. The law to-day may be changed here so as 
to give the eldest son a double portion, and no one could be 
heard to complain that his vested rights were thereby im- 
paired. 

It is argued that the statute of descent does not change the 
previously existing customary law, or to attempt to state the 
position more accurately, that it was not intended that the 
word “child” there used should exclude heirs adopted by 
ancient usage. 

It does not seem to me that this question of construction of 
the statute is open for consideration, for construction of clear, 
plain, unambiguous language in a statute is only admissible, 
I think, when other statutes conflict, and it is sought to give 
effect to both, or when the results of reading the words in 
their plain and natural meaning would be so strange and op- 
pressive that the Legislature may fairly be presumed not to 
have meant what they appear to have said. 

Now it is only on the ground that the Legislature, in using 
the words they have used, “child,” “kindred,” “issue,” 
“lineal descendants,’ &c., did not thereby intend to repeal 
the ancient customary law concerning adopted heirs, and that 
the statute and the customary law are to be construed in 
such manner as to give effect to both, that this question of 
construction is open. But the Civil Code enacts the princi- 
ple of law concerning the repeal of statutes, that “the repeal 
of a law is implied when the new law contains provisions 
contrary to or irreconcilable with those of the former law,” 
—Section 21. I submit that the ancient Hawaiian modes of 
transmitting property by devise, by will of the chief or by 
the adoption of heirs, are inconsistent with the present Ha- 
waiian statute of descents; that the language of this statute 
is clear, leaving no room for inference, construction or inter- 


352 HAWAIIAN REPORTS, 1872. 


In re Estate of Nakuapa, deceased. 


pretation; and that by construing that language to mean 
that which it once meant in the native mind, and not what it 
now means in its ordinary English sense, it will be found 
that the rights both of the kindred, of the adopters and of 
the natural parents, cannot legally be ascertained. 

The capacity to inherit is a civil status, fixed by municipal 
law applied to natural laws of sex and offspring, to the rela- 
tions arising therefrom, and to the artificial relations created 
by the appointment of heirs, whether by will or adoption. 
History shows that the capacity to inherit has never been 
treated as an inalienable, natural right, but that it has been 
determined by the necessities and usages of the nation or 
race. The eldest male of the clan, the eldest son of the mar- 
ried pair, or all the children equally, have been allowed to 
inherit, according to the desire to keep military ascendancy, 
induce accumulation of estates, perpetuate great families, or 
promote a nearer approach to equality. Heirs are more 
often adopted in eastern countries where plurality of wives is 
allowed, where a laxity in the marriage tie exists, or where 
the property in the absence of offspring or adopted heirs 
escheats to the state; although the civil law also makes full 
and minute provisions for this relation, and it is recently pro- 
vided for by statute in Massachusetts and New York. 

The law of inheritance is thus varied in different countries, 
and is variable in the same country. When the customs, 
needs and wishes of a people change, their laws of inherit- 
ance are likely to change also. It is generally true that the 
manners and customs of a people as of an individual express 
their character and established convictions, and are incor- 
porated expressly or by necessary implication in their posi- 
tive law. Customary law may be as positive and imperative 
as statutory law, and each rests on the sanction, express or 
implied, of the law-making power. The English common 
law is largely made up of unenacted customary law,—the 
ancient rights and customs which kings of England so often 
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were called on to declare that they would observe. But 
statutory law is last in point of time, and its enactments can- 
not be annulled by a disused custom. The English statute 
of descent expressly reserves certain ancient customary modes 
of descent. English statutes expressly permit Mohamedan, 
Hindoo and Gentoo law to be retained in India with English 
law. But for this statutory reservation, it is hard to see how 
the statutes could have been set aside by distinct customs 
and laws of an opposite nature. 

On the subject of descent, it does not seem to me that the 
statutes of this kingdom affect to re-enact or recognize the 
ancient Hawaiian modes of transmitting or devising property. 
Rights of adoption as well as rights of primogeniture are 
mentioned in the resolutions adopted by the Legislature in 
1846, as the guide to the Land Commission in settling titles ; 
but the same resolutions define and limit such rights to 
“those which shall be established in the Civil Code,” there- 
after enacted. That the Civil Code fails to provide for the 
descent of property either by primogeniture or to heirs ap- 
pointed under the ancient method, is to my mind evidence 
that the law-makers felt that it was not desirable or else not 
feasible to make just and adequate provisions for the compli- 
cated relations arising under the old system. The ancient 
modes of transmitting to adopted heirs were fitted for a dif- 
ferent form of government, different relations in domestic life 
and different tenure of property than now exist or are legiti- 
mate. Those modes, I think, were too capricious and uncer- 
tain to be termed law as the word is now understood, or to 
meet the wants of an enlightened and acquisitive community, 
or to accord with the present standard of morality. There is 
a deep moral significance in the laws which a nation enacts, 
and particularly in laws regulating the mode of holding, 
transferring and transmitting property. The present theory 
of inheritance seems to be based on the idea of a marriage 
according to the forms of a Christian community. Hence 
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have arisen new duties, obligations and rights under the rela- 
tions as now understood of husband, wife, parent, child and 
the lineal and collateral ties resulting. Native customs and 
ideas concerning the adoption of parents or of children, the 
transfer of land by word of mouth, and many other subjects 
on which legislation from abroad has been introduced, are 
undoubtedly as dear and sacred to their minds as are the new 
forms of law. This country presents a remarkable instance 
of a change in the laws antedating a change in the general 
usages and convictions of the race. The Hawaiian native 
leaders, trusting the good sense and wisdom of their foreign 
friends domesticated here, foreseeing the advantages of a cer- 
tain, definite and codified system of law and the necessity of 
applying to the changed circumstances of the nation a theory 
of law which should foster the accumulation of property and 
induce foreign powers to recognize a country ruled in a 
secure and consistent manner, caused the enactment of a code 
of laws which in many respects were radically at variance 
with former national customs, and in advance of the usages 
of the people at large. 

Now the statute is clear which prescribes the descent of 
property of persons dying intestate: first, to lineal descend- 
ants and widow; second, to collateral kindred and widow, 
and to the husband in the absence of wife’s kindred; finally, 
in the absence of such heirs, to the Hawaiian Government, 
or owner of the ahupuaa by escheat. The legislators are 
themselves the best expositors of the language they use, and 
they have declared that the word “issue” shall mean “law- 
ful lineal descendants.”—Civil Code, Section 1448. The 
statute declares that in the absence of issue, collateral kin- 
dred and widow shall inherit. An adopted child is neither 
issue, lineal descendant nor kindred, and I see no room for 
the Court to say that the Legislature intended in the words 
cited to include the words “adopted heirs.” 

I am compelled to deny the power of this Court to read 
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this statute according to native ideas and usages which pre- 
vailed before the establishment of the present system of gov- 
ernment, and which are inconsistent with the simple, 
unambiguous and consistent meaning of the entire wording 
of the statute. 

Finally, if these statutory words are construed to have the 
meaning attached to them by ancient native custom, then the 
Legislature have failed to provide for the descent of the 
property of the kindred of the adopted heir and of his adop- 
tive family. If he inherit from both families, then at his 
death this two-fold inheritance descends to his kindred, in 
which case his adoptive family are wronged; or it descends 
in the adoptive family, in which case his kindred lose their 
inheritance. 

As to precedents of this Court, I fully recognize their 
binding authority when they are final decisions on points 
submitted for adjudication, and not an expression on hypo- 
thetical cases not before the Court, nor rulings of a single 
Justice at Chambers or nisi prius. There are, I believe, no 
such precedents to govern this case. 

I repeat my remark on this point made in the Maugham 
case: “In the case of the estate of His late Majesty Kame- 
hameha IV, the Court in banco say that Liholiho would have 
been ‘entitled as the adopted son to inherit,’ even if he had 
not taken under a will. But this also is a mere obiter dictum, 
and is hardly reconcilable with the actual decision explained 
by their subsequent remark that the descent of the rest of 
the property (not reserved to the Crown) ‘must be governed 
by the general law of inheritance and distribution, and Her 
Majesty Queen Emma is therefore entitled as statutory heir to 
one-half.’ This last point was decided, and the decision I 
regard as binding and conclusive in the present case as 
against any but statutory heirs.” 

On the fact that the appellant is cousin of the blood of the 
intestate and her next of kin rests the statute which makes 
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her the heir at law of the intestate, and I cannot say that she 
is not the heir at law. 


W. C. Jones for appellant. 
A. F. Judd and S. B. Dole for appellee. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


KAUHI, APPELLANT, vs. KEONI LIAIKULANI, APPELLEE,—IN 
THE ESTATE OF LIAIKULANI, DECEASED INTESTATE. 


A NEW TRIAL may be had for newly discovered and material 
evidence. 

THE ADJUDICATION of matters not requiring adjudication is not 
conclusive on the right of parties. 


No EsTOPPEL results from the acts of a party unless their meaning is 
clear, and the party was aware of the right they affect. 


In November, 1852, administration on the intestate’s estate 
was granted by the Probate Court in Honolulu to the appel- 
lant’s parents, Kalawa and Mahiai, the latter of whom was 
the intestate’s sister and died in 1862. They were also 
appointed guardians of the appellee as the supposed son and 
heir of the intestate, and the testimony of the said Kalawa 
and others to that effect. In June, 1871, on petition by the 
appellee for final distribution of the estate, the appellant 
claimed to be heir as next of kin, and denied that the ap- 
pellee was the intestate’s son. The Court decreed in favor of 
the appellee, but the jury on appeal found for the appellant. 
The record of the probate proceedings of 1852 was submitted 
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to the jury, the Court declining to rule that they were con- 
clusive on the appellant’s rights. The appellee moved in 
arrest of judgment on the ground that the appellant is estop- 
ped by this record from denying that he is the intestate’s 
son; and also moved for a new trial on the ground of newly 
discovered evidence. Exceptions were taken to the denial of 
these motions. 


HARTWELL, J.: The decree of a Court of competent jurisdic- 
tion is generally conclusive in matters which required to be 
adjudicated as a basis for the decree. In granting administra- 
tion, the intestacy of the decedent requires to be determined, 
and that fact when so determined should not afterwards be 
questioned by parties to the proceedings. But if the Court 
should go on to decide other matters not then requiring adju- 
dication, as for instance who the heirs are, such adjudications 
would have no conclusive effect. In appointing a guardian, 
the Court has only to find prima facie cause for such appoint- 
ment. But that in any ex parte or preliminary proceedings 
in probate, there is a final adjudication of heirship, kindred 
or legitimacy of birth or marriage, is more than can be 
admitted. Such questions are always open on hearings for 
final distribution. There is then no formal adjudication 
which is conclusive on the status of the appellee. 

But a party may preclude himself from denying what he 
has once asserted to be true, on the principle of equitable 
estoppel, whereby a man can take no advantage from his 
own wrong. In order that the representation or act of a 
party shall operate as an estoppel, it must be clear that it was 
made advisedly, or at least “negligently in disregard of the 
rights of others who are reasonably authorized to rely upon 
them.” Per Bayley, J. Heane vs. Rogers, 9 B. & C., 577. 
The intention to influence another and the influence must be 
made clear. Welland Canal vs. Hathaway, 8 Wend., 480; 
Dezell vs. Odell, 3 Hill, 215; Saunders vs- Robinson, 7 Met., 
314; Freeman vs. Cooke, 2 Exch., 654; Watkins vs. Peck, 
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13 N. H., 360; Thayer vs. Bacon, 3 Allen, 164; Barker ws. 
Binninger, 14 N. Y., 270; Copeland, 28 Me., 529. The 
foregoing cases fully illustrate the view that no one is thus 
estopped by his own acts or words, unless he was aware of 
the right of which he is said to be estopped, and that an 
estoppel does not arise from acts or words of which the 
meaning and significance are doubtful. The very doubt con- 
cerning the meaning of the acts alleged as an estoppel 
requires to be considered by the jury, who might perhaps 
be instructed concerning their conclusiveness provided they 
were satisfied of the original intent. 

The appellant’s parents thought that the appellee was the 
intestate’s son and heir, and they took the appointment as 
his guardians on the strength of this belief. But by native 
customs and ideas concerning adopted children, they would 
have taken the same course if the appellee were merely 
adopted as a son and heir, as if he had been the child of the 
blood. We can not say then, that the appellant’s parents 
have thereby estopped him from showing the truth in the 
matter, although the record is strong evidence against him. 
The exception to the denial of the motion in arrest is accord- 
ingly overruled. 

The affidavit of newly discovered and material evidence 
shows that Kauhi, alleged by the appellant’s witnesses to be 
the true father of the appellee, is ready to testify that he is 
not the father, and that this evidence was not discovered 
until after the trial. That this is new and material evidence, 
must be admitted. It is not clear that the appellee used due 
diligence to ascertain concerning this testimony, but in view 
of the great conflict of evidence in the case, the doubt about 
the exercise of proper diligence may be given in favor of the 
appellee, and a new trial ordered. 

A. F. Judd for the appellant. 

W. C. Jones for the appellee. 


Honolulu, February 21st, 1872. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


Witiiam H. Davis vs. CHARLES BREWER,—IN Equity. ON 
APPEAL FROM DECISION OF THE CHIEF JUSTICE. 


IN a BILL IN EQUITY, persons who conveyed land to the respondents 
are not required to be joined as parties unless their liability to the 
respondent results from his liability to the complainant. 


A JUDGMENT is not conclusive if the record shows an apparent want 
of JURISDICTION over the parties, AND FRAUD is alleged. 


DECISION ON DEMURRER AND PLEA IN BAR. 


Bill in Equity to obtain a lot of land in Honolulu, which 
the respondent holds under a Royal Patent, and which the 
complainant claims under the following state of facts set 
forth in his bill: 

May 20th, 1847, a deed of partition was made between 
Wm. H. Davis, Robert G. Davis and Elizabeth Jones, of 
certain land which they inherited, which includes the lot 
claimed in this suit. 

June 3d, 1847, the complainant, on leaving the Kingdom, 
appointed his brother Robert his agent by letters of Attorney, 
with power to transact all business appertaining to his pri- 
vate estate in the Hawaiian Islands, to lease land, prosecute 
and defend suits, substantiate land claims, appoint a sub- 
stitute, compromise claims, but not with express power to 
sell or mortgage land, borrow money or give notes. This 
letter of Attorney was recorded, and does not appear to be 
revoked. 

November 6th, 1852, Land Commission Awards numbered 
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4031 and 4032 were issued to Wm. H. Davis and Robert G. 
Davis respectively for land included within their shares 
under said deed of partition. 

January 10th, 1855, Robert G. Davis borrowed $3000 of 
B. F. Angell, giving therefor his own and W. H. Davis’ 
joint and several promissory note, with a power of sale mort- 
gage on the land covered by said award No. 4032. Robert 
G. Davis signed both note and mortgage with his own name 
and with Wm. H. Davis’ name as his attorney. 

February 21st, 1856, Angell assigned the mortgage and 
note to C. Brewer, 2d, who foreclosed by bill in Equity filed 
October 25th, 1856, and at a sale thereupon ordered by the 
Court, took a deed of conveyance from the Marshal, Febru- 
ary 4th, 1857. 

March 3d, 1857, C. Brewer 2d conveyed the land to C. 
Brewer, Ist, by quit claim deed. 

September 7th, 1857, C. Brewer Ist took out a Royal 
Patent for the land described in said Award No. 4032, which 
patent avers that the said award had been issued to him by 
the Land Commission. 

The complainant avers that the proceedings in the decree 
for the foreclosure the giving of the mortgage deed and 
note, and the issuing of the Royal Patent, are all without his 
knowledge or authority, and that he has in no manner re- 
ceived any benefit or proceeds from the sale, or on the note, 
and that the patent was “wrongfully procured.” 

The respondent demurs for non-joinder of Angell and 
Brewer 2d, and pleads in bar the Royal Patent and decree 
for foreclosure. 


Hartwe.t, J. Parties: Angell and C. Brewer 2d merely 
released their interest in the land, giving to their respective 
grantees all their knowledge of the title. It is not apparent 
therefore that their liability to this respondent is consequent 
on his liability to the complainant in case his title fail; on 
the contrary, it would seem that the doctrine of caveat 
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emptor applies to the assignment of the mortgage and con- 
veyance by quit claim deed. As joinder of these parties 
does not depend upon the importance of their testimony to 
the respondent, for that is available for them, but on the 
question of their possible liability to him should the title fail 
which they undertook to convey, their non-joinder is not 
regarded as good cause for demurrer, (1). 

Conclusiveness of Patents: All the presumptions are in 
favor of a patent. It is the highest evidence of title, and can 
only be impeached in equity on a clear showing of fraud or 
mistake in the issuing of it. There is no hardship in requir- 
ing a patentee to explain how his patent on its face conflicts 
with an award by the Land Commission, in the false aver- 
ment that it is based on a Land Award issued to him which 
was in fact issued to another person. It is only in a judicial 
tribunal that rights appearing to be secured under one 
patent, or Land Award or statute, can be adjusted with con- 
flicting rights appearing to be secured under another patent, 
award or statute, or under the Constitution. The executive 
authority may be misled into giving to one man a patent of 
another’s land, and clerical mistakes are always possible, but 
it cannot revoke its own acts, and must leave to the Courts to 
decide on their validity and effect. This was so decided by 
this Court in Bishop vs. Namakahaa et al., 2 Haw. Rep., 239, 
which is a precedent governing this point in the present case. 
So in Laanui vs. Puohu, Jb., 161, where the defendant held a 
Royal Patent, alleged to have been wrongfully obtained. 

This view is sustained by the decisions of the United 
States Supreme Court on Patents issued by the executive 
authority, and of the English Courts on Royal Letters 
Patent, (2). 

Conclusiveness of Judgments: In the absence of fraud or 
obvious mistake apparent on the record, judgments inter 
partes are final on parties and privies, if pronounced by a 
Court having jurisdiction of the cause, the subject matter 
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and the person sought to be affected thereby, and errors and 
irregularities in the proceedings on which such judgments 
are based can usually be reversed only on motions for new 
trial, bills of exceptions, writs of error or other defined statu- 
tory modes. But there is a distinction between a voidable 
judgment and a void judgment. The judgment of a Court 
having no jurisdiction is coram non judice, and void, and can- 
not affect a person not brought within the jurisdiction of the 
Court by actual or substituted notice. It is competent for 
the Legislature to provide a reasonable mode of substituted 
notice to defendants who have left the kingdom, and ordina- 
rily, judicial proceedings had after such statutory notice 
cannot be declared invalid on the ground of insufficient 
notice. 

The complainant avers that he had no knowledge of the 
proceedings had against him. There is nothing judicially 
before us concerning the character of the citation, or to show 
that there was any citation. The statute in force at that 
time required notice to be given to “some one on the prem- 
ises involved in the controversy,” and by publication “in the 
Poylnesian newspaper for such period as the Court may deem 
to be equitable.” But in the case of a fraudulent or wrong- 
ful sale by an unauthorized agent, notice to him of proceed- 
ings in Court to decree the sale absolute by foreclosure, or 
notice thereof to the person placed on the premises, placed 
there by such agent, who was in this case authorized to lease, 
would not be the kind of substituted notice intended by the 
statute; for that would be using the statutes and the Courts 
as instruments to effectuate an apparent fraud, and to valid- 
ate an instrument prima facie worthless. And the same 
might be said of a publication if it were not at least likely or 
possible to reach the absentee, for his rights ought not to be 
concluded without a possible opportunity for him to be 
heard, in a transaction which was void in its inception, and 
so appearing on the showing of the party seeking the aid of 
the Court to sanction it. 
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In the absence of apparent fraud or mistake in the basis or 
concoction of the decree perhaps the safer doctrine to hold 
concerning judgments of Courts of general jurisdiction is, 
that the recital in the record of facts giving jurisdiction is 
conclusive, and even that in the silence of the record, the 
existence of those facts will conclusively be presumed. But 
whatever be the sound doctrine on this very unsettled point 
of law, it cannot conclusively be presumed that a party was 
amenable to the jurisdiction of the Court when not only does 
the record fail to show or aver that he was brought before 
the Court by personal or substituted notice, but does show an 
apparent failure of authority in the basis of the entire pro- 
ceedings. When an allegation is made that there was a 
fraud on the absentee whose rights were thus apparently ad- 
judicated, a person may show if he can that the apparent 
fraud was real, without impeaching the validity or conclu- 
siveness of the judgment within the meaning of the above 
rule, for, as Lord Coke says, fraud is something which 
“vitiates the most solemn judicial proceedings, ecclesiastical 
or temporal.” But it must be a clear and apparent case of 
fraud. See Patch vs. Ward, 3 Eng. Ch. App., 206, (1867). 

In permitting the complainant to offer his evidence, the 
doctrine is not impugned that in order to obtain a reversal of 
the decree for foreclosure, he must affirmatively make out a 
case of willful fraud, or mistake, in which do not enter his 
own acts or failure to act in duly ascertaining the conduct of 
his agent, the condition of his property, or his culpable fail- 
ure to obtain notice of what a reasonably prudent man should 
have known, and also that he has received no benefit from 
his agent’s acts, nor impliedly ratified them by silence after 
they were brought to his notice. These are matters for con- 
sideration after the testimony on both sides shall have been 
presented, (3). 

(1.) In Burlingame vs. Hobbs, 12 Gray, 362, there was a 
demurrer for non-joinder of the plaintiff’s brother, for whose 
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benefit the plaintiff had mortgaged certain land, but the 
Court overruled the demurrer on the ground that the person 
sought to be made a party “has no interest whatever in the 
subject matter of the present suit. However it is deter- 
mined, he will neither gain nor lose.” 

In Earle vs. Bickford, 6 Allen, 550, the Court say: “The 
general doctrine is that the grantee who takes such a deed 
(quit claim,) cannot recover back the consideration money in 
case of failure of title.’ And so in Earle vs. De Witt, Ib., 
634, (Merrick, J., dissenting,) where there was a mutual mis- 
take as to the title. Kent admits that the law does not seem 
to be clearly and precisely settled on this point, where there 
is no ingredient of fraud, but regards it as the sounder doc- 
trine which remits a party to his express covenants, and 
gives him no right to recover the purchase money on a quit 
claim deed in such cases. 2 Kent’s Comm., 471. That a 
purchaser is bound to inquire into defects in a power of 
attorney under which a mortgage is made, and that there is 
no implied covenant of title in a quit claim, see also Rawle’s 
Covenants of Titles, pp. 476, 473, et passim, and Washburn’s 
Real Prop., Title of Implied Covenant; also Brush vs. Ware, 
15 Pet., 105. 

(2.) In Brush vs. Ware, 15 Pet., 105, the defendant held 
under United States Land Patent, the Court there, McLean, 
J., say: “The question which should first be considered is 
whether the Court can go behind the patent, and examine 
the equity in the bill.” The patent in this case was based 
on a Land Warrant assigned to the patentee by an unauthor- 
ized party, being the executor of the will of the party to 
whom the warrant was issued. The Court held that they 
could look into the equity of the title, and that it was “not 
an unreasonable duty to impose on the purchaser to examine 
both the warrant and the will, and to see what powers it con- 
ferred on the executor ;” that the assignment of the warrant 
by an executor was enough to put a prudent man on the in- 
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quiry for defects in title before purchasing. So in Polk’s 
Lessee vs. Wendal, 9 Cr., 99, the Court, Marshall, C. J., say, 
of a Land Patent by the State of North Carolina: “But 
there are cases in which a grant is absolutcly void, as where 
the State has no title to the thing granted.” So in Bodley 
vs. Taylor, 5 Cr., 191, and in Miller vs. Kerr, 7 Wheeler, 1, 
the Court held that a legal title in land could not “be made 
to yield to an equity founded in the mistake of a ministerial 
officer,” in issuing a land warrant. So in Bouldin vs. Massie’s 
Heirs, Ib., 147; Hoofnagle vs. Anderson, 7b., 212; City of 
New Orleans vs. Armas, 9 Pet., 237. 

The People vs. Livingston, 8 Bart., 277, Per Cur.: “If 
letters patent are absolutely void on their face, or the issuing 
of them was without authority, or was prohibited by statute, 
or the State had no title, the decisions of the Courts very 
uniformly agree that they may be impeached collaterally.” 

In Gladstone vs. Earl of Sandwich, 4 M. & G. 1020, it is 
said that the cases in which the King’s grant has been held 
to be avoided by reason of any misdescription or mistake 
therein, will be found to fall under one of three classes: 1— 
When the King by grant has professed to give a greater 
estate than he had himself in the subject matter of the grant, 
as in the case of Alton Woods, (1 Coke 43). 2—Where the 
King has already granted the same estate to another, in 
which case the second grant would work injustice, or at all 
events great inconvenience. Such was the case of Alcock vs. 
Cook, (5 Bing. 346), or 3. When the King has been 
deceived in the consideration expressed in the grant, as 
where the consideration has been untruly stated, or the sub- 
ject of the grant has been recited to be of less value than it 
really is, or where as in the case of Mead vs. Southwell, (2 
Roll. Abr., 189) the King recites a former grant of an office 
for life and a surrender, and then grants the same office to 
J. S., whereas in truth the King has not granted the office 


for life or the office has not been surrendered. Here the 
24 
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grant would be void because there was no such consideration 
as was recited. 

(3.) In Sibley vs. Waffle, 16 N. Y., 190, an Adminis- 
trator’s sale of land was made by order of the Court, but the 
order was made without any jurisdiction under the statute 
and was held to be void, the Court saying that a judge 
“could not acquire jurisdiction by deciding that he had it.” 

In Elliott vs. Piersol, 1 Peters 350, the Court say that if a 
Court “act without authority, its judgments and orders are 
regarded as nullities. They constitute no justification.” 

Corwithe ws. Griffing, 21 Barb., 15: If the defect of juris- 
diction is apparent in the record, the judgment may be 
inquired into by a Court of Equity. 

Woodcock vs. Bennett, 1 Cow., 735; Per Cur.: “But 
there is a marked distinction between judgments reversed 
from error, and executions set aside for irregularity be such 
as renders the process void. One case is the fault of the 
party himself, the other is considered the error of the 
Court. 

In Manf. & Merch. Bank vs. Boyd, 3 Den., 258, judgment 
was entered by virtue of a defective power of attorney. 
Held, that the lack of authority was vital and rendered the 
judgment worthless. So in Bodurtha vs. Goodrich, 3 Gray 
511, where the Court (Shaw, C. J.) say: “It would be 
reasoning in a circle and inconclusive to say that the Court 
had jurisdiction because it was shown by their record that 
the defendants appeared by attorneys, and that they had 
authority to make such record binding on him, because they 
had jurisdiction.” 

The Mary, 9 Co. 145, per Marshall, C. J.: “The whole 
world it is said are parties in an Admiralty cause, and there- 
fore the whole world is bound by the decision. The reason 
on which this dictum stands will determine its extent; but 
notice of the controversy is necessary in order to become a 
party, and it is a principle of natural justice, of universal 
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obligation, that before the rights of an individual be bound 
by a judicial sentence, he shall have notice, either actual or 
implied, of the proceedings against him,” and generally. 
See Crepps vs. Durden, 1 Sm. Leading Cases, Hare & Wal- 
lace’s Notes. 


C. C. Harris and F. H. Harris for complainant. 
S. H. Phillips and A. F. Judd for respondent. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


Jonn SHAW vs. CHARLES KAHALA, ADMINISTRATOR OF THE 
Estate oF G. W. Nomoua, DECEASED INTESTATE. 


ACT OF LIMITATIONS of suits against ADMINISTRATORS applies only 
to those appointed since the act; 


Such an act does not begin to run until the appointment of the 
administrator ; 

Presenting a claim to a Probate Court for approval is not COMMENCE- 
MENT of suit; 

The STATUTE OF LIMITATIONS need not be specially pleaded. 


DECISION ON BILL OF EXCEPTIONS. 


It is considered by the Court here: First—That the Act 
of June 23d, 1868, limiting the time within which to bring 
suits against administrators, does not apply to administrators 
appointed previously to the enactment of that act. Second— 
That the statutes of limitations are interrupted by the death 
of the intestate until the appointment of an administrator. 
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Third—That the presentment of a claim to the Probate 
Court after its rejectment by the administrator, is not the 
commencement of a suit which interrupts the statute of 
limitations. Fourth—-That the statute of limitations in this 
case was not required to be specially pleaded. 

The exceptions are accordingly sustained on the first and 
second grounds above named, and overruled on the third and 
fourth grounds. The judgment of the Court below is 
vacated, and judgment is ordered for the plaintiff for the 
amount of the note and interest to be computed by the 
Clerk, and for twenty-five dollars for funeral expenses of the 
intestate, but not for the funeral expenses of his widow. 


W. C. Jones for plaintiff. 
A. F. Judd for defendant. 


Honolulu, March 13th, 1872. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1871. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


KIAIAINA AND Her HUSBAND, ET AL., PLAINTIFFS, vs. HENRY 
A. KAHANU, DEFENDANT. 


A CHILD INHERITS who is ADOPTED by ANCIENT CUSTOM. 


Action to recover possession of a lot of land claimed by 
descent. Jury waived and cause heard by the full Court. 
Answer a general denial. 

The evidence was that one Kahale died in 1849 seized of 
the land, under an award of the Land Commission, devising 
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all his property to his widow, Kaumehameha. The defen- 
dant was adopted by Kahele and Kaumehameha in 1837, as 
their son and heir, and was always treated by them as such. 
Kaumehameha died intestate in 1850 or 1860, leaving as her 
kindred the plaintiff Loe, sister of her father, and the plain- 
tiff Kaawalauole, son of a brother of her father. After 
Kahele’s death the widow married Kahoinea, who survived 
her, and left issue the plaintiff Kiaiaina, by a subsequent 
wife. The defendant has held possession since Kaumeha- 
meha’s death, but there was no direct evidence of the receipt 
of rents and profits. 

It was decided by the Court in the case of Keahi, appel- 
lant, vs. Kaaoaopa, appellee, that an adoption of a child as 
heir, according to Hawaiian custom and usage, made prior to 
the written law, is valid under existing laws, and as we are 
of opinion that the defendant Kahanu was legally adopted in 
conformity to said custom and usage, he has rights of inherit- 
ance. And as it appears that he is now in possession of the 
property, he is entitled to judgment in this case. 

Let judgment therefore be ordered for the defendant. 


A. F. Judd for plaintiffs. 
F. H. Harris for defendant. 
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DECISION OF ARBITRATORS. 


In THE MATTER OF JACOB MARKLE, PLAINTIFF, vs. WILLIAM O. 
SMITH, ADMINISTRATOR OF THE ESTATE oF A, WHITE, DE- 
CEASED INTESTATE, DEFENDANT. 


UNLESS suit against an ADMINISTRATOR be brought within the time 
required by law,—and merely FILING A PETITION without causing a 
writ to issue, is not such suit, nor is its presentation to a Probate 
Court,—the claim is BARRED. 


Whereas, we the undersigned, arbitrators named in the 
submission agreed and made by the parties in the above 
entitled cause, and hereto annexed, have, at a time and placè 
whereof due notice was given to said parties, heard and duly 
considered the matters and things submitted for decision, 
and the law thereto relating, and the same being well exam- 
ined and understood by said arbitrators; now, therefore, it is, 
on mature deliberation, considered, ordered and decreed by 
the said arbitrators, as follows, viz.: 

First—That the plaintiff, by reason of his failure to bring 
an action against the defendant or to commence his suit with- 
in the time required by the Statute of Limitations, is by said 
statute expressly debarred from recovering judgment in his 
present suit. 

Second—That the plaintiff's action in filing a petition 
without taking the requisite steps for a writ to be issued, was 
not the commencement of a suit as defined by the statute 
relating thereto, within the purview of the Statute of Limit- 
ations. 

Third—That the plaintiff’s action in presenting to the Pro- 
bate Court a claim rejected by the administrator, was not the 
commencement of a suit as defined by the statute relating 
thereto, within the purview of the Statute of Limitations. 

Fourth—That the plaintiff do take nothing by his suit, and 
that judgment for the defendant be entered. 
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And in witness whereof, we have hereunto set our hands 
and seals, at Honolulu, Hawaiian Islands, this 10th day of 
February, A. D. 1872. 

EuisHa H. ALLEN, [t s.] 
ALFRED S. HARTWELL, [x.s.] 
H. A. WIDEMANN, [L. s.] 
W. C. Jones for plaintiff. 
S. B. Dole and L. McCully for defendant. 


Honolulu, February 10th, 1872. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


THE KING vs. NAWAHINE. 


OBSCENE LANGUAGE used on the highway to a girl in presence and 
hearing of another girl and a woman is a PUBLIC NUISANCE, if the 
jury so find. 


ALLEN, C. J. The defendant was charged with the offence 
of a common nuisance in that he used obscene ‘and foul lan- 
guage on the highway, on a certain Sunday, to a girl in the 
presence and hearing of another girl, and of a married 
woman. On this charge he was tried, and convicted by a 
jury. 

The defendant’s counsel moved in arrest of judgment on 
the ground that the act charged is not properly brought, 
under the statute against common nuisances, but should have 
been brought under Ch. 13, Sec. 8 of the Penal Code, con- 
cerning lewd conversation and conduct. 
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The Court overruled the motion, to which defendant’s 
counsel has taken exceptions. The statute against which the 
complaint is made declares that the offence of a common 
nuisance is doing, causing or promoting a public outrage 
against common decency, or common morality, or tending 
plainly and directly to the corruption of the morals of the 
people. 

It further declares that open lewdness or lascivious beha- 
vior, or indecent exposure, is a common nuisance. 

It further declares, that it is a question of fact to be deter- 
mined by the jury, whether the act or thing complained of is 
really so hurtful or prejudicial to others, as to render it a 
common nuisance. 

The Act which the counsel for defendant contends that the 
defendant has violated, if any, contains this provision, viz. : 

“Any man or woman who is guilty of lewd conversation, 
lascivious conduct, or libidinous solicitation, shall be pun- 
ished by fine and imprisonment.” 

It may be a violation of the latter statute to use lewd lan- 
guage to a single individual, and the question in this case is, 
simply whether the language used was in such a public 
place, and in the presence of such numbers of persons, as to 
make it an offence against common decency and common 
morality. It was to a girl, in the presence of another girl 
and another woman, and the jury by their verdict have de- 
clared that the language was so hurtful and prejudicial to 
others as to make it a common nuisance. 

The counsel for the defendant contends “that to constitute 
a common nuisance under our statute, the act must be injuri- 
ous to the public—to a large class of the community.” 

The Court acquiesces in the opinion of the counsel, that 
the act complained of must be injurious to the public morals, 
but dissents from the position that it must be injurious to a 
large class of the community. That it must be injurious to 
more than one person, is undoubtedly true, But the limita- 
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tion taken must be far less than that maintained by the coun- 
sel. The authorities do not sustain this position, and no such 
deduction can be drawn from our statute. 

In the case of the Queen vs. Wason, Cox’s Cr. Cases, 377, 
Lord Denman, C. J., says, that “the general rule is, that a 
nuisance must be public, that is, to the injury, or offence of 
several.” 

It is not a new principle incorporated in the Penal Code, 
that language used which tends to the corruption of the pub- 
lic morals, is indictable as a common nuisance. Profane 
cursing, or swearing, in public, is indictable at common law 
as a nuisance. It is an established principle that whatever 
openly outrages decency, and is injurious to public morals, is 
a misdemeanor at common law. 1 Hawk., P. C., c. 5, 8, 4. 
In the case of Rex vs. Crunden, 2 Camp., 90, McDonald, C. 
B., ruled that whatever place becomes the habitation of 
civilized man, there the laws of decency must be enforced. 
It is unnecessary, however, to resort to any authorities to 
sustain the indictment except the Code itself. The jury 
have decided by their verdict that the charge of common 
nuisance is sustained by the use of the language as alleged, 
in the presence and hearing of three persons, and the Court 
declines to disturb the verdict, and therefore overrules the 
exceptions. 

His Ex. the Attorney General for the Crown. 

W. C. Jones for defendant. 


Honolulu, February 12th, 1872. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


KALUAHINE (K.) vs. S. B. DoLE, TRUSTEE OF THE ESTATE OF 
THE LATE NAPUA ZUPPLIEN KALUAHINE, DECEASED. 


On the wife’s death, her personal property vests in her HUSBAND 
subject to her debts dum sola. 


This case is submitted on an agreed statement of facts. It 
appears that Napua Zupplien made a deed in trust, bearing 
date April 15th, 1871, of all her estate, real and personal, 
with the exception of her interest in the awa trade, to S. B. 
Dole, in which trust deed it was expressly declared that the 
said trustee shall hold the said “real and personal property 
and use the same with the issues, rents and profits thereof for 
her benefit, according to his best judgment, with full power 
to convey or mortgage the whole or any part of the same, as 
in his judgment he shall think necessary for the benefit of 
the said estate or the said grantor, and after the death of the 
said grantor to convey the said real and personal property, or 
‘whatever part of it then remaining in his hands, to the heir, 
or heirs of her body, or according to the tenor of my will, if 
I leave a valid will, in fee, or if neither, to my heirs, accord- 
ing to law.” 

It further appears that Napua Zupplien married Kaluahine 
on the 15th of May, 1871; that previous to marriage she had 
incurred debts to McInerny for about the sum of $600, and 
to H. Dimond for the sum of $500, and secured the same by 
mortgage on her real estate; that Napua Zupplien Kaluahine 
died intestate on the 24th of September, 1871. 
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The questions submitted are the following: 

1. Upon the death of the said Napua, notwithstanding the 
deed of trust aforesaid, did the personal property belonging 
to her estate, absolutely vest in the husband, Kaluahine, and 
did his obligation to pay the debts cease? f 

2. After the death of the said, Napua, is her husband, Ka- 
luahine, responsible for her debts, especially those contracted 
before marriage and secured by mortgage on her own real 
estate ? 

The first question which arises in this case is,—is the personal 
property in the hands of the trustee liable to pay the debts of 
the grantor contracted prior to the marriage? Section 1286 
of our statutes provides that the husband shall be accounta- 
ble in his own property for all debts contracted by his wife 
anterior to, and during marriage, as well as to provide for 
and support his wife. The husband, in virtue of his mar- 
riage and in consideration of the responsibilities imposed on 
him by law, shall be the virtual owner of the movable prop- 
erty belonging to the wife anterior to marriage and accruing 
to her after marriage, and the same shall be liable for his 
own private debts; and he shall have the enjoyment of the 
real estate, but upon her death he shall cease to have control 
of the real estate, and the same shall descend to her heirs, 
unless there is a legitimate issue of the marriage within the 
age of legal majority, then the husband shall continue to 
enjoy a courtesy in said property until such issue shall attain 
majority, when the same shall descend to her heirs. 

The real estate is not liable to be sold for the husband’s 
debts, whether contracted in his own behalf solely, or for the 
use of his wife after marriage. But it is liable for the debts 
of the wife contracted by the wife before marriage, if no 
property of the husband can be found to satisfy the same. 

By the statutes, the husband is accountable in his own 
property for debts contracted by the wife anterior to mar- 
riage. The statute does not declare that it shall cease on the 
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death of the wife. By what authority then can the Court so 
adjudge? We are of opinion that it is our duty to give in- 
terpretation to our statutes according to their terms. 

There is no doubt that at common law, the liability of the 
husband for debts of the wife, contracted dum sola, ceased at 
her death. But by our statutes there is no provision to that 
effect, and we are disinclined to give this interpretation to 
the case. But even should we give this interpretation, it 
could not apply to the present case. The personal property 
consisted mainly of choses in action in the hands of the 
trustee, as appears by the trust deed referred to in the sub- 
mission, and not reduced to possession. Chancellor Kent 
says “that if the wife leaves choses in action not reduced to 
possession in the wife’s life-time, the husband will be liable 
for her debts, dum sola, to that extent, for these choses in 
action will be assets in his hands.” But as they have been 
and are now in the hands of the trustee, we hold that he 
would have been justified in applying the proceeds to the 
payment of the debts of the grantor, contracted before mar- 
riage. The responsibility of payment rests upon the trustee, 
that he pay no debt not legally due. He was vested with 
full powers to manage the estate for the best interest of the 
grantor, and after her death to convey the real and personal 
property remaining in his hands to her heirs, according to 
law, in case she did not make a will. 

The debts referred to are still due and unpaid, and we are 
of opinion that the personal property in the hands of the 
trustee should be applied to their payment. And there can 
be no doubt that, prior to her death, he had full powers to 
pay said debts from the personal property in his hands, for 
he had the large discretion of managing the property accord- 
ing to his best judgment. 

The husband has the prior right of appointment as admi- 
nistrator, although the judge for satisfactory cause may 
disregard it. But the trustee would be justified in declining 
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to surrender the property to any one unless legally author- 
ized to receive it. And it could make no difference with the 
estate whether the debts were paid by the trustee or the 
administrator: the result would be the same to the husband. 
We regard the personal property in the hands of the trustee 
as a fund from which to pay the debts of the wife incurred 
dum sola, and we regard it the duty of the trustee as within 
the purview of the trustee deed to pay all debts of the 
grantor, to remove all obligations from property in his hands, 
and then to pay over the balance to those entitled by law to 
receive it. 

The authorities cited by the counsel for the husband fully 
sustain the legal position that, at common law, the husband 
is liable for the wife’s debts dum sola only during coverture, 
unless the creditor receive judgment against him in the 
wife’s life-time. But we regard our statute as creating this 
liability, and to this extent in conflict with the common law. 
The doctrine as maintained by the counsel for the husband, 
would work great injustice in a case when the husband 
should receive the property of the wife, and refuse to apply 
it to the payment of her debts, and if he is not liable after 
the death of the wife, this would be often the case. 

The injustice of the common law has often been com- 
mented upon by the Chancellors of England. In the case of 
Freeman vs. Goodham. Peere Williams, R. p. 410, where a 
feme dum sola bought goods but did not pay for them, and 
afterwards married and died, having brought a good portion 
which came to the hands of her husband, who, on the 
creditors filing a bill against him, to be paid for the goods, 
demurred. The Lord Chancellor, Nottingham, overruled 
the demurrer, saying with some earnestness, that he would 
alter the law in that point. So in the case of Powell vs. Bell, 
Abridgment of Cases in Equity, 60 pl. 7, Precedents in 
Chancery, 256, it was decreed that the wife who had con- 
tracted debts dum sola, being dead, the husband should 
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account for what he had received with her, and should be so 
far liable to her debts. 

We are of opinion that the personal property, including 
the choses in action, conveyed in the deed of trust to S. B. 
Dole, vests in the husband on the death of the wife, subject 
to the payment of the debts of the wife contracted anterior 
to marriage. 

W. C. Jones for plaintiff. 

S. B. Dole for defendant. 


Honolulu, February 10th, 1872. 


SUPREME COURT—IN BANCO. 


JULY TERM—1872. 


Allen, Ch. J., and Widemann, J. 


THE KING vs. KEKAULA,—APPEAL FROM THE POLICE JUSTICE 
oF HILo. 


It is not a NUISANCE to obstruct a way opened over the defendant’s 
land unless opened in conformity with the statute. 


Chief Justice ALLEN delivered the decision of the Court 
as follows: 

A complaint was entered before the Police Justice of Hilo 
against the defendant, in which it was alleged that he had 
obstructed the public highway at Punaluu, in the District of 
Kau, contrary to Section 4, Chapter 36 of the Civil Code, in 
the months of February and March last past. 

The defendant plead not guilty, but acknowledged that he 
had placed an obstruction on the road, as charged, but that 
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he was justified in doing it. Judgment was rendered 
against him by the Police Justice, upon which he entered 
an appeal to the Supreme Court. 

It appears in evidence that the traveled highway was 
injured by a wave of the sea, and a detour was made on the 
land of the defendant and others to accommodate the public 
travel. After this opening of a new road by the Supervisor, 
he called the owners of the land together, and they consented 
that the land should be used for a road on condition that they 
were paid for it. Afterwards, the Minister of the Interior 
appointed a Commission to appraise the land damages, in 
which the defendant acquiesced, and their opinion was that 
the defendant was not entitled to any damage, as the land in 
their judgment was valueless. It appears that the old road, 
which was injured, was repaired in November, 1871, and 
that it was a better road than the new one at the time the 
defendant placed the obstruction complained of. 

The mode of opening a new road is prescribed by the 
statute. It declares “that upon the request of fifty or more 
poll tax payers of any district to the Minister of the Interior, 
that a new road bė opened, or that an old road be shut up in 
that district, said Minister may appoint a jury of twelve 
persons to decide on the propriety of the measure proposed, 
and their decision, when agreed to by at least nine of said 
jury, shall be acted upon by the Road Supervisor of such 
district.” 

It is a very plain proposition that when the statute pre- 
scribes a mode for opening a road, it must be strictly pur- 
sued in order to constitute it a legal road. The laws scrupu- 
lously guard the vested rights of property. In this case, a 
request of fifty or more poll tax payers was not made to the 
Minister of the Interior that a new road be opened, and of 
course no jury of twelve persons was appointed, to decide on 
the propriety of the measure. But the opinion of the 
Supervisor was taken upon the propriety of the road, instead 
of the judgment of a jury. 
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In the case of Pritchard vs. Atkinson, 3 N. H., 335, the 
Court say, “that the selectmen are empowered to lay out 
roads only on application made to them. They are not 
authorized to lay out roads when and where they please, but 
to give them power to act an application must be made to 
them by some person or persons. It must therefore in some 
way appear that they acted upon application, in every case, 
in order to render their proceedings legal.” 

In the case of the State vs. Sturtevant, 18 Maine, it is 
decided that “to maintain an indictment for the obstruction 
of a town or private way, it must be shown that such way 
was laid out and established pursuant to statute provisions.” 
Wiggin vs. Exeter, 13 N. H., 307. 

Our statute is the same in principle. A request of fifty or 
more poll tax payers must first be made to the Minister of 
the Interior that a new road be opened, and then he may 
appoint a jury of twelve persons to decide on the propriety of 
the measure. In this case none of these requisites have been 
complied with, and therefore the road has not been legally 
opened. And as there is no public highway as alleged, the 
allegations in the complaint that obstructions have been 
placed upon it must fail. 

It was not competent for Kekaula, by any act of his, to 
legalize the establishment of a public highway. He could 
have conveyed to the government his title to the land, and 
his acts of obstruction, as charged, would have been a 
trespass, for which he would have been liable; but as there 
is no legally established road, the complaint of obstructions 
upon it can not be sustained. The decision of the question 
of the legality of the road determines, in our opinion, the 
whole matter in controversy; and therefore it is unnecessary 
to consider the remaining points made in the case. 

Judgment for defendant. 


Attorney General for the Crown. 
W. C. Jones for the appellant. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


Tue KING vs. KUHELEAUMOKU. 


A REMOTE connection by marriage between a Juror and the de- 
ceased in a charge of murder is no ground for NEW TRIAL. JURORS 
AFFIDAVIT admitted. 


OPINION OF THE COURT BY ALLEN, C. J. 


The defendant in this case was indicted for the murder of 
one Koukou, in which the jury, on the 16th day of Septem- 
ber, rendered a verdict of guilty. On the day following, the 
defendant’s counsel excepted to said verdict by reason of the 
alleged relationship of a juror to said Koukou. 

It appears by the affidavit of J. A. Nahaku, that the 
brother of the juror’s wife married the widow of the brother 
of the deceased. 

The juror alleges in his affidavit that he has never consid- 
ered himself related to the deceased or to her husband, that 
he had neither formed or expressed an opinion as to the guilt 
or innocence of the defendant, and that he sat upon such 
trial, and rendered his verdict as an impartial and unpreju- 
diced juror. 

There was no blood relationship, but merely a remote con- 
nection by marriage; the Court do not regard it as sufficient 
ground on which to sustain the exception. 

“A juror, whose brother is joined in marriage with a sister 
of one of the parties, is not disqualified to sit on the trial.” 
38 Maine Rep., 44. Exceptions overruled. 

E. Preston and Keawehunahala for the exceptions. 


Attorney General S. H. Phillips for the Crown. 
25 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM~—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


In rE Estate or B. F. SNIFFIN, DECEASED,—APPEAL FROM 
Circuit JUDGE oF SECOND JUDICIAL DISTRICT. 


A GUARDIAN is not chargeable for proceeds of sale of ward's property 
by order of Court which were paid into Court and lost by the mis- 
conduct of the JUDGE. 


It appeared on examination of the accounts of George E. 
Minor, guardian of the minor children of B. F. Sniffin, de- 
ceased, before A. Fornander, Esq., Circuit Justice of Maui, 
on the 29th of January, 1872, that there was a deficiency of 
$849.60, being part proceeds of a sale of personal property of 
the deceased by order of the Circuit Justice of Maui, A. J. 
Lawrence, the proceeds of said sale having been paid into 
the hands of said Lawrence on his judicial order, and not to 
the said guardian. The entire sale amounted to $1726.22, of 
which the guardian could get only $876.42 out of the hands 
of said Lawrence, leaving in his hands the said sum of 
$849.60. 

W. C. Jones, counsel for the heirs, claimed that the guar- 
dian was responsible for all the personal property received 
by him; that the order of the Circuit Judge to pay the pro- 
ceeds of the sale over to himself was illegal, and an abuse of 
power in which the guardian should not have acquiesced ; 
that the heirs should not suffer by the Judge’s abuse of 
authority, nor by the guardian’s negligence or inefficiency; 
that the guardian was negligent in failing to take any proper 
or legal steps to secure the money from the Judge. 
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L. McCully, counsel for the guardian, claimed that the 
guardian was not responsible for the misconduct and resigna- 
tion of the former Judge of Maui, but only for faithful ad- 
ministration of his trust; that the order which the guardian 
obeyed was not illegal, to be resisted, but was an order of 
common occurrence in probate; that the order to the auc- 
tioneer to pay the money into Court was discretionary, and is 
not to be reviewed to the loss of, the party complying; that 
the guardian did all he reasonably could be required to do, 
in making frequent applications to the Judge for the money, 
and finally in taking the extraordinary course of instituting a 
prosecution for embezzlement. 


OPINION OF THE COURT BY HARTWELL, J. 


The order of sale of personal property comes within the 
express authority of the statute relating to guardians and 
wards, Section 1360, Civil Code. The payment into Court is 
not expressly authorized by statute, but in many cases may 
be a proper and necessary course, which Courts of Probate 
may lawfully require. The delay to institute legal proceed- 
ings against the Judge to whose official misconduct this loss 
is due is not a mark of prompt efficiency in the guardian, but 
to'infer therefrom his complicity in fraud, is going further 
than in fact or law is permissible. This is not a case of im- 
proper investment of trust funds, the loss of which, by rely- 
ing on personal security, may be charged to the trustee who 
ought to have invested in government or real estate securi- 
ties; it is merely obedience to a lawful order of Court. I do 
not think the guardian is chargeable for this sum by reason 
of breach of trust or of duties enumerated in his official bond. 


384 HAWAIIAN REPORTS, 1872. 


In re Estate of Thomas King, deceased testate. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


In RE ESTATE or THOMAS KING, DECEASED TESTATE,—APPEAL 
FROM DECISION OF Mr. JusTICE WIDEMANN IN PROBATE. 


AN EXECUTOR cannot have both his statutory fees and compensation 
under the will. 


P. H. Treadway, administrator with will annexed of Thos. 
King, deceased testate, having died intestate, W. C. Parke 
was appointed special administrator of his estate, and as 
such administrator, presented for probate that portion of 
Treadway’s accounts with the King estate which dated from 
April 16th, 1870, when accounts up to that date were allowed 
in probate, and also presented his own account on that por- 
tion of Treadway’s estate which related to the King estate. 
In the account thus presented the Court disallowed two items 
of $187.50, each, charged as compensation under the will, 
and ordered the petitioner to sur-charge his account with 
$187.50 previously allowed to Treadway for like compensa- 
tion. S. H. Phillips for the petitioner. 

OPINION OF THE COURT BY HARTWELL, J. 

The accounts once presented and allowed are not before 
the Court for review on this petition. 

The items charged in this petitioner’s account as compen- 
sation under the will are disallowed, inasmuch as statutory 
fees were also taken, and the statute does not allow both. 
Civil Code, Section 1281. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


THE KING vs, ANDREAS CAMACHO -— MOTION IN ARREST OF 
JUDGMENT, 


THE STATUTE is CONSTITUTIONAL which enacts that a verdict by 
nine jurors is sufficient. 


OPINION OF THE COURT BY HARTWELL, J. 


The prisoner was found guilty of murder by a verdict of 
nine jurors, three jurors finding him guilty of manslaughter. 
The defendant’s counsel move in arrest of judgment on the 
ground that the statutes of 1847 and 1859, by which a ver- 
dict is legal and conclusive in which nine out of twelve jurors 
agree, are contrary to the organic Acts of 1842, 1852, and 
1864. The enactments referred to are as follows, viz.: 

“When a man is tried for a capital offence, he shall not be 
condemned to die unless the jury is perfectly agreed. But 
in trials for other crimes, three-fourths of the jury shall be 
sufficient to decide the case.”—Ch. 47, Blue Book, p. 177, 
entitled “A Law for the Regulation of Courts,” approved by 
the Nobles and Representatives and by His Majesty Ka- 
mehameha III and the Kuhina Nui, Kekauluohi, at Lahaina, 
May 5th, 1842. 

“No jury for the trial of any civil or criminal case shall be 
less than twelve in number, but when any nine of such jury 
shall agree upon a verdict they may render the same, and 
such verdict shall be as valid and binding upon the parties as 
if rendered by all twelve.” * * “The forty-seventh chap- 
ter of the laws passed at Lahaina, Maui, on the fifth day of 
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May, A. D. 1842, shall be considered as repealed, and this to 
have been substituted in place thereof for all judicial pur- 
poses under the laws of this kingdom.”—Sec. 21, p. 63, and 
Sec. 1, p. 65, Statute Laws 1847, enacted by the Nobles and 
Representatives and approved by His Majesty Kamehameha 
III and the Premier, Keoni Ana, at Honolulu, September 
7th, 1847, entitled “An Act to organize the Judiciary De- 
partment.” 

“The right of trial by jury in all cases in which it has 
been heretofore used in this kingdom shall remain inviolate 
forever.” —Art. 6, Constitution granted by His Majesty Ka- 
mehameha III, by and with the advice and consent of the 
Nobles and Representatives, June 14th, 1852. 

“All the provisions of existing statutes in reference to 
jurors and the trial by jury shall continue in force and be 
applicable to the Supreme and Circuit Courts provided for in 
this Act, not only as to the selection and drawing of jurors, 
but in every other respect.”—Sec. 51 of an Act entitled — 
An Act relating to the Judiciary Department, “enacted by 
the King, the Premier and Nobles resident near His Maj- 
esty,” December 3d, A. D. 1852, and approved May 26th, 1853. 

“No jury for the trial of any case, civil or criminal, shall 
be less than twelve in number; but when nine of such jury 
shall agree upon a verdict, they may render the same, and 
such verdict shall be as valid and binding upon the parties as 
if rendered by all twelve.”—Sec. 1203, Civil Code, “enacted 
by the King, Nobles and Representatives,” approved May 
17th, 1859, by the King and Premier, to take effect by its 
provisions, August 1st, 1859. 

“In all cases in which the right of trial by jury has been 
heretofore used, it shall be held inviolable forever, except,” 
&c.—Art. 7 of the Constitution granted by His Majesty Ka- 
mehameha V, August 20th, A. D. 1864. 

I have referred to all the statutory enactments on this sub- 
ject, by which it appears that the statute of 1842, which is 
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founded on no previous constitutional enàctment or bill of 
rights, was expressly repealed, and a new statute enacted in 
its place, April 7th, 1847. Each enactment issued from the 
same law-making source. The constitutional! provision of 
June 14th, 1852, securing inviolate the trial by jury must 
refer to that right only which was in existence at the date of 
the Constitution. The same right is expressly secured by 
the enactment or resolution of May 26th, 1853, and by the 
statute of August Ist, 1859, and guaranteed by the present 
Constitution. To legalize a verdict by less than nine jurors 
would require a constitutional enactment, but the repeal of 
the Act of 1842 and the enactment of the Act of 1847 were 
by the constitutional law-making power of the kingdom, and 
the subsequent constitutional provision can by no rule of law 
or construction, if there were occasion for construction, be 
understood as referring to a repealed statute, and to have the 
effect of repealing the express existing statutes of the realm. 
It can not for a moment be held that constitutional amend- 
ments were necessary in order to repeal such enactments of 
the early Legislature as were not in the form of fundamental, 
constitutional law. If such view were sound, then no statute 
conflicting with or repealing the statutes of 1842 is now the 
law of the land, unless the earlier statutes have been re- 
pealed by subsequent constitutional provisions, and we should 
have to refer to the laws of the Blue Book to govern a large 
proportion of our judicial proceedings. The idea seems to 
me to be so entirely unfounded in law, fact, or generally 
recognized reasoning, that the statement of the proposition 
seems to me to carry with it sufficient refutation. 

C. C. Harris (W. C. Jones and F. H. Harris with him), for 
the motion. 

Attorney General S. H. Phillips, contra. 
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John Montgomery v. J. C. Pfluger,—Bill of exceptions. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


Joun Montcom_ery vs. J. C. PFLUGER,—BILL oF EXCEPTIONS. 


A NEW TRIAL is not granted for contradictory EVIDENCE. 

A defendant is liable for hay supplied him and used by him on 
request of his groom. 

ORIGINAL ENTRIES are EVIDENCE of amounts and date, when the 
delivery is otherwise shown. 

A letter denying the amount due on a claim is an anmrssion that the 
goods were received. 


This was an action of contract to recover $47.14, for hay 
sold and delivered to the defendant. The plaintiff offered in 
evidence his bill rendered with the following endorsement 
thereon by the defendant, viz.: “J. Montgomery, Esq. 
Dear Sir—I am not aware that I have ordered or purchased 
any hay from you, costing over $4 per week, when I am 
supplied regularly from another source at $1.50 per week. 
I was under the impression that you would send hay in 
exchange for manure, and up to the moment of receiving this 
bill I had no idea that I was to pay for hay which I did not 
require, and which I had neither ordered nor purchased. If 
you will accept one half of the amount of the bill, viz.: 
$22.25, you are welcome to it. 

Yours very respectfully, J. C. PFLUGER.” 


This evidence was admitted as tending to show that some 
hay was delivered by the plaintiff to the defendant within 
the alleged dates, although not tending to show the accuracy 
of the charges; to which admission exception was taken and 
allowed. 

The evidence was that the plaintiff is an attorney at law 
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and Police Justice, that he sells hay, keeping no clerk and 
entering in a day book the names of the persons to whom he 
delivers hay, with ‘date and amount. The entries are loosely 
made, the account against the defendant appearing on the 
last fly-leaf, and entries at subsequent dates, against other 
persons, appearing in earlier pages of the book. The plain- 
tiff’s servant testified that he had taken hay to the defendant 
from the plaintiff between March and June, within which 
months the charges were made, but that he could not give 
the exact dates; that the plaintiff weighed the hay and 
entered the amount in the book aforesaid; that the defen- 
dant’s groom had once come to ask for the hay. Under this 
evidence, the book was admitted with the plaintiff’s supple- 
tory oath, and exception to its admission was taken and 
allowed. 

The defendant’s counsel also excepted to the finding of the 
Court that “hay was delivered to the defendant by the 
plaintiff at the alleged dates.’ The defendant’s groom had 
testified that he did not go to the plaintiff for hay, that the 
defendant’s servant always took away manure when he 
brought hay, that both the plaintiff and the defendant had 
told him that the servant was to take away manure whenever 
he brought hay. The servant however testified that he con- 
tinued to deliver hay after the defendant’s wife and groom 
had told him to take no more manure. This exception was 
allowed. Exceptions were also taken and allowed to the 
findings of the Court that hay was delivered by the plaintiff, 
when if delivered at all, it was by the plaintiff’s servant and 
to the failure of the Court expressly to find that the defen- 
dant did not personally order hay, and that he was otherwise 
supplied with hay. 


OPINION OF THE COURT. 


The defendant’s endorsement on the plaintiff’s bill denies 
the agreement, but tends to show the receipt of hay, and was 
therefore correctly admitted. 
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The plaintiff’s book of original entries was properly 
admitted, considering the small amount of the claim, that he 
had no clerk, that delivery of some hay was otherwise 
shown, and that the dates and amounts of delivery could not 
otherwise be shown. Such evidence is admitted in such 
cases ex necessitate rei. An original entry is a fact which if 
material may be given in evidence consistently with the 
statute which prevents parties from testifying in their own 
behalf. 

Evidence was given to support the findings of fact, and the 
conflicting evidence in the case does not authorize us to set 
aside those findings. Verdicts resting on legal evidence are 
only disturbed in cases coming within the well settled rules 
of law, as established by numerous decisions of this Court. 

The plaintiff's servant acted for the plaintiff in delivering 
hay, and the defendant’s groom in asking for and receiving 
hay, acted for the defendant. Under all the circumstances 
in evidence, there was ground to infer that the defendant 
himself accepted and had the benefit of the hay, under an 
implied promise to pay its value. No value of the manure 
was shown, nor is it clear that this was agreed to be the 
consideration to be paid for the hay. As the Court were not 
satisfied that a special contract was made, only an action lay 
for an implied promise to pay the value of the hay. 

The exceptions are overruled, and the judgment for the 
plaintiff is affirmed. 

E. Preston for plaintiff. 

R. H. Stanley and W. C. Jones for defendant. 


“Honolulu, December 4th, 1872. 
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The King v. Waahia (w.) and Hana Kaaiahua (w.) 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


THE Kine vs. Waania (W.) AND Hana Kaalanua (w.)— 
MOTION FOR NEW TRIAL ON EXCEPTION TO THE VERDICT, AS 
UNSUPPORTED BY AND CONTRARY TO EVIDENCE. 


New TRIAL is not granted when there is evidence to sustain the 
verdict. 


The defendants were complained of for practicing medicine 
without license. The evidence was, that “Hana went after 
Alona with the intention of having Waahia as his physician, 
and took him to her (Hana’s) place, February 6th, 1872. 
Waahia directed Hana how to prescribe (prepare) the medi- 
cine for Alona. First, the medicine was given to the patient 
to drink and some of it he was bathed with. Second, there 
were ti leaves tied into knots and applied to the affected 
parts. Third, there was a stone scraped into a bowl and the 
patient made to drink a quantity of the mixture, and some of 
it was applied externally. This last process was February 
16th. We stopped with Waahia one whole week and then 
Alona died. The first week we stopped at Hana’s house 
Waahia was not stopping there. I paid Hana $30.63 for 
Waahia. I did not see Waahia doctoring Alona. Hana 
gave him the potions first, for Waahia was not present. 
Hana prepared the mixtures. The money was given to 
Hana, who said it was for Waahia.”  Alona’s wife also 
testified that “he was doctored by Waahia. Hana came for 
him. Hana told her to go away or her husband would die, 
so did Waahia. Did not see Waahia doctor her husband.” 
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In Waahia’s separate trial Hana denied everything that 
would implicate either of them. 


OPINION OF THE COURT BY HARTWELL, J. 


The motion for new trial is denied, as the record shows 
evidence in each case tending to support the verdict. To 
prepare and administer potions and receive compensation 
therefor, even although at the bidding of another, is suffi- 
cient to constitute the offence charged. Whether Hana 
acted as Waahia’s agent or partner is immaterial. The law 
recognizes no partners in criminal business, nor can agent or 
principal shift criminal responsibility on each other. To 
send for a patient, direct his treatment, order prescriptions, 
and through another to receive fees therefor, is also sufficient 
to constitute the offence. Affirmative evidence of such acts 
is not to be set aside by this Court by reason of evidence 
that the defendant Waahia was not “stopping” at the house 
of the defendant Hana while the patient was suffering at the 
hands of one by the direction of the other. Waahia seems 
from the evidence to have been the moving spirit of the 
transaction. Her personal presence over the patient while 
her drugs were taking effect was not required in order to 
make out a case of practicing medicine without a license. 

The negative and the contradictory evidence in such case 
was for the jury to consider, and is not ground for the Courts 
to act upon. Exceptions overruled. 

W. C. Jones for the exceptions. 

S. H. Phillips, Attorney General, (L. McCully with him) 
contra, 


Honolulu, December 4th, 1872. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


THE Kine vs. AH Lou You AND OTHERS. 


IN an INDICTMENT of OBSTRUCTING AN OFFICER in discharge of his 
duty,—averment oF INTENT is sufficient to show the prisoner’s 
KNOWLEDGE that this was an officer, AND THE NATURE OF THE 
puty need not be alleged. 


A SEARCH WARRANT to seize okolehao to be used as evidence of sale 
of liquor is illegal, and in the indictment the WARRANT need not 
be set forth, but should be produced at the trial. 


Chief Justice ALLEN delivered the decision of the Court. 


This is an indictment against the defendants for obstruct- 
ing a public officer in the discharge of his duty. It appeared 
by the testimony of the officer, who was a constable, that a 
warrant was issued by a District Magistrate of Anahola, on 
the Island of Kauai, directing him to proceed to the house of 
one of the defendants, Ah Lou You, in same district, and 
where the other defendants were living, to search for okole- 
hao. It appeared further that the warrant was issued upon 
oath. The admissibility of this testimony was objected to on 
the ground that the original warrant, and the affidavit upon 
which it was founded should be produced. It was further 
objected by the counsel that a search-warrant for the pur- 
pose of searching for and seizing okolehao could not be 
legally issued. 

It is declared by Article 12th of the Constitution that 
“every person has the right to be secure from all unreason- 
able searches and seizures of his person, his house, his 
papers and effects; and no warrants shall issue, but on 
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probable cause, supported by oath or affirmation, and 
describing the place to be searched and the persons or things 
to be seized.” 

By the 901st Section of the Civil Code, a search-warrant 
may be issued when good and satisfactory reasons are shown 
for believing that one is wrongfully secreting property of 
another, or his own to the prejudice of another, to search the 
person or premises of the one suspected, and to take the 
property secreted by him, for some judicial purpose to be 
stated in the application, and the legality of which shall be 
determined by said Justice. 

The form of the warrant is presented, in which is set forth 
that the party is secreting property with intent to defraud 
the person on whose information the warrant has been issued, 
and that a bond has been given with surety to respond in 
damages in consequence of this act, if adjudged to be a 
wrongful trespass. 

The only purpose for which this warrant could have been 
legally issued, is to discover articles necessary to be produced 
in evidence or otherwise on the trial of any one accused 
of crime. 

A search-warrant cannot be granted unless on an affidavit 
setting forth sufficient facts in the opinion of the magistrate, 
to justify the issuing of such warrant, and he cannot legally 
issue a search-warrant unless for the purposes set forth in the 
statute. It should appear that on information, given on 
oath, and to the satisfaction of the magistrate that the party 
whose premises are to be searched had in his possession, in 
the case at bar for example, that the search was instituted 
for the purpose of discovering said article that it might be 
produced as evidence or otherwise on the trial of one accused 
of crime. It is a process which the Constitution enjoins 
shall be issued with great caution, as every person has a right 
to be secure from all unwarrantable searches and seizures. 

It is not a crime to have okolehao in possession, and a 
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search-warrant cannot be legally issued for its search and 
seizure unless the purpose is to produce the same in evidence 
on the trial of one accused of crime. 

The best evidence in the case is the warrant itself, and the 
same should have been introduced, or its loss accounted for, 
before secondary evidence of its contents could have been 
introduced. There is no process where the law enjoins such 
care and circumspection in its service as a search-warrant. 

In the warrant the officer is ordered to search for and 
bring before the magistrate the property specified in the 
affidavit of the informant, to be disposed of according to 
justice; and also to bring before him the person in whose 
possession the property may be found, for examination. 

Before executing the warrant the officer must give notice 
to the person who applied for it, that he may be present and 
identify the property, if found. If the doors of the building 
designated as the place to be searched are shut, he must 
declare his office and his business, and demand entrance. 
The warrant must be executed in the presence of two (2) of 
the inhabitants of the district, and an inventory must be 
made before it is removed, and signed by the officer and the 
two inhabitants. ` 

In this case the authority of the officer cannot be pre- 
sumed. He must declare his office and his business, and on 
the trial of the respondent for resisting the officer, the 
warrant by virtue of which he acted should have been intro- 
duced as the best evidence of his authority, and the excep- 
tion to the ruling of the Judge presiding, in admitting 
evidence of the contents of the search-warrant without its 
production or its loss proved, is sustained. 

The counsel move an arrest of judgment, on the ground 
that the indictment should show the nature of the official 
duty of the officer, the manner of its execution and the mode 
of resistance, and should show on its face that the process 
was legal, and that it could be lawfully executed at the time 


396 HAWAIIAN REPORTS, 1872. 


The King v. Ah Lou You and others. 


and place alleged, and that the indictment should aver 
knowledge by the defendant that the person serving the 
process was an officer. 

The indictment follows the language of the statute under 
which it is brought; also of indictments under similar 
statutes in England and the United States, and of forms laid 
down in Chitty and under the present English Act of 
Procedure. 

The defendant might on request have obtained the parti- 
culars of the nature of the officer’s duty, as well as a copy at 
least of the warrant, but I cannot say that the indictment is 
defective because these particulars are not averred. 

The indictment charges that the defendant, with force and 
arms, wilfully and maliciously made an assault on J. W. 
Kahele, a public officer, viz., a constable, and with intent to 
resist and hinder said public officer in the discharge of his 
duty as such. 

The respondents are distinctly charged with the intent to 
hinder a public officer in the discharge of his duty as such. 
If they had the intent to do this, they had the knowledge. 

The case of the Commonwealth vs. Kirby, 2: Cushing 578, 
has been referred to as an authority on this point. The 
indictment in this case for assaulting and obstructing an 
officer in the discharge of his duty as such, that the defen- 
dant made an assault upon the officer, and while the latter 
was in the due and lawful execution of his office did unlaw- 
fully, knowingly and designedly hinder and oppose him. 
This was held to be a sufficient allegation that the defendant 
knew that the person assaulted was an officer. 

We regard the averment as sufficient. 

Exceptions sustained and new trial ordered. 
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Allen, Ch. J., Hartwell and Widemann, J. J. 


B. F. BOLLES, COMPOSING THE FIRM OF BoLLes & Co., vs. A. 
UNNA, ADMINISTRATOR OF THE ESTATE oF T. LYON, DECEASED. 


INTEREST at 9 per cent. is allowed on accounts when no higher rate 
is agreed on in writing, and is not interrupted by the DEBTOR'S 
DEATH. 


This was an action of contract to recover 12 per cent. in- 
terest on an account stated. Defendant’s intestate had orally 
agreed with the plaintiff for this rate. The defendant by 
approval of the Probate Court offered to pay this rate from 
date of publication of his appointment, but not from the 
death of the intestate. The Police Court gave judgment for 
the entire interval, at nine per cent. The defendant ap- 
pealed on the grounds that the statute requiring six months 
delay for approval of claims before payment by an adminis- 
trator, suspends the running of interest during that time; 
that the rate orally agreed for could not be recovered under 
the statute which allows nine per cent. in the absence of 
written agreements for a higher rate, and therefore that in- 
terest in this case, is a matter not of contract, but merely 
incidental to the debt by way of damages, and therefore not 
recoverable after payment of the principal; also that admin- 
istrators are liable for interest only in case of unnecessary 
delay, citing 5 Allen, 358; 8 Pick. 269; 2 Pars. Contr., 
380; 3 Johns., 228; 5 Ib., 268; 11 Paige, 142; 13 Wend., 
639; 15 Ib., 76; 19 N. H., 205; Story’s Contr., p. 294. The 
plaintiff’s counsel relied on the statute which allows interest 
on accounts stated, without exception. 

26 
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OPINION OF THE COURT BY WIDEMANN, J. 


This is a suit brought by the plaintiff to recover interest 
accrued on the balance due on an account stated, the princi- 
pal having been paid by the defendant. 

Section 1480 of the Civil Code provides that interest shall 
be allowed “for money due on the settlement of accounts 
from the day on which the balance is ascertained.” 

As in our opinion this is a case under the above provision 
of the statute, the judgment of the lower Court is confirmed. 

HARTWELL, J. I think the statute covers this case in 
allowing nine per cent. interest on all sums due on settlement 
of accounts where no higher rate is expressly agreed upon in 
writing. For it seems to me, that although the probate act 
postpones for some six months payment of claims against the ° 
estates of deceased persons, the word “due” is used in the 
statute not as synonymous with “payable,” but looking only 
at the agreement of the parties, and at the time when the 
debts thereby became due. The presumption that such was 
the meaning of the statute is strong in cases of actual or im- 
plied contract to pay interest from a given time. It is an 
implied condition in all simple contracts, that the personal 
representative of either party is liable to the extent of assets 
for a breach of the contract, whether it occur during the life- 
time of the party or not. No one would care to loan money 
at interest with risk of losing six months’ interest at the 
death of the borrower. There may be cases, where interest 
rests on no actual or implied contract, but merely on the 
ground of damages, in which delay in payment, consequent 
upon the act of God and operation of law, would not involve 
the running of interest. But this statute I have no doubt 
goes on the theory of an implied contract in the cases it 
enumerates, and not on the theory of earlier days, that it was 
a sin to contract for a loan of money at interest. 

I see no cause, however, for resorting to the statute in the 
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case of an actual contract whether oral or written, certainly 
for no other purpose than to restrict the plaintiff to nine per 
cent. We have no statute of usury. There is no illegality 
in loaning money at any rate of interest by oral or by written 
contract, nor does the statute declare that no action lies to 
recover over nine per cent., unless on a written agreement. 
There is no ingredient that is illegal, void, or invalid in this 
oral agreement. The promissor, after having used the 
money, ought not to be allowed to plead to an action to re- 
cover what he agreed to pay therefor, that he agreed to pay 
more than is sued for, and that, as his agreement is not in 
writing, he will therefore pay nothing. It is a valid, legal 
promise, based on a valid, legal consideration. But the case 
does not require decision on the allowance of the twelve per 
cent. which was thus agreed for, but only on the allowance 
of the nine per cent. already awarded. Assuming then, that 
the oral contract was not enforceable to its full extent, its 
existence is no reason for dismissing an action of indebitatus 
assumpsit on the implied promise of paying the statutory rate 
for the money lent. On a count for money lent, in an action 
on the implied promise, evidence of the express oral contract 
is no defence. I understand the present doctrine of English 
law to be, that agreements partly within and partly without 
the statute of frauds may be good for the part not within the 
statute, provided that part be so severable from the other, 
that it fairly might be presumed to be the consideration in- 
tended for the implied promise on which the action is 
brought. This view applies strongly in cases where the 
agreement is executed on one side, and where that which is 
good in the promise may be severed from that which is void 
in such manner as not to do violence to the theory of an im- 
plied agreement. In such cases maxims are cited to the 
effect that, “Where more is done than ought to be done, 
that portion for which there was authority shall stand, and 
the act be void quoad the excess only.” Quando res non 
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valet ut ago, valeat quantum valere potest. Utile per inutile non 
vitiatur. 

The foregoing views are stated because they suggest inter- 
esting questions that the case involves. 


S. B. Dole for plaintiff. 
A. F. Judd for defendant. 
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Allen, Ch. J., Hartwell and Widemann, J. J. 


In RE ESTATE oF NAKUAPA, DECEASED INTESTATE,—KAAOAOPA 
(w.) APPELLANT, KEAHI (K.) AND MANUHEA (W.) APPELLEES. 


A verdict does not work an ESTOPPEL unless judgment is passed 
upon it. 

ANCIENT ADOPTION of an HEIR to be valid must be complete and 
definite. 

The admission of incompetent evidence is not ground for NEW TRIAL 
if the legal evidence so preponderates that a verdict the other way 
would be set aside as against evidence. 


MOTION FOR NEW TRIAL. 


A verdict for the appellees was rendered at the last Jan- 
uary term of this Court, on the issue whether the appellant 
was the adopted heir of the deceased under the ancient cus- 
toms of the kingdom. To that verdict the following excep- 
tions were allowed by Mr. Justice WiDEMANN, before whom 
the cause was tried, viz.: 

1—Error of the Court in declining to charge the jury, 
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(1) “That the fact of adoption having been settled by a 
former jury, the only question for the consideration of the 
present jury is, the nature of the adoption as to its intent;” 
(2) “That the declarations of Nakuapa and her husband, 
Puhalahua, made at any time in reference to the position of 
Kaaoaopa in their family are facts to show their intent to 
adopt her;” (3) “That all the acts and declarations of either 
Nakuapa or Puhalahua relative to Kaaoaopa are to be taken 
together, at whatever time made, in order to determine her 
relation to them, and their intent in adopting her.” 

2—Error in charging the jury, (1) “That declarations 
since the law of 1843 that the claimant was heir cannot be 
received ;” (2) “That the adoption must have been made 
before 1843;” (3) “That it is not enough that Puhalahua 
took the child before his marriage with Nakuapa, but it 
must be shown that Nakuapa adopted her as an heir.” 

3—Error in admitting as evidence for the appellees, 
against the wishes of the appellant, and without previous 
notice thereof, the following document, viz.: 

“In the matter of the estate of Nakuapa: Shortly after 
the death of Nakuapa, Kaaoaopa told me that she had no 
claim or right in the property of Nakuapa as a keiki hanai 
(foster child), and never pretended to have any right to the 
property of Nakuapa. 

“(Signed ) KAMEHAMEHA. 


“Statement of His Majesty made and subscribed before 
me this 16th day of July, A. D. 1869. L. McCutty, 
“Clerk Supreme Court.” 


The jury were charged, “that if they believed from all the 
acts and declarations of Nakuapa or Puhalahua, that it was 
their intention to adopt the claimant as their heir, they 
would find in her favor.” 

The former verdict of adoption referred to in the above 
exceptions, rendered at the July term, 1868, was, that the 
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appellant was the intestate’s keiki hanai (foster child). The 
full Court refused to set aside this verdict as unsupported by 
evidence, and also disaffirmed a decree of distribution based 
on the verdict, on the ground that it was inconclusive. 


OPINION OF THE COURT BY HARTWELL, J. 


The first instruction prayed for was correctly refused. We 
see no mode by which the former verdict could be used to 
abridge the work of the subsequent jury, inasmuch as the 
evidence that the appellant was the intestate’s foster child 
could not be excluded from evidence that she was a foster 
child adopted as an heir. And besides, the early verdict 
had not ripened into judgment, by which alone does it oper- 
ate to work an estoppel. Hawks vs. Truesdale, 99 Mass., 
557; Burlen vs. Shannon, Ib., 203. 

The second and third instructions prayed for are suffi- 
ciently and substantially included in the instructions given. 

The instructions excepted to were correctly given. The 
Act of 1843 invalidates subsequent adoptions unless made in 
writing. The ancient oral mode of adoption has no force 
unless complete before this Act went into operation. The 
adoptive act, call it contract or will, must be defined and 
complete under the ancient mode, or the statute, in order to 
be valid. 

The record shows that Puhalahua adopted the appellant, 
if at all, before he married Nakuapa, but that he died 
testate, devising his property to his widow, Nakuapa. 
Whether this adoption be called a will, or contract revocable 
by the adopter, this disposition of his property may he re- 
garded as annulling his adoptive act, which in no aspect be- 
came an ante-nuptial contract binding on the widow, unless 
expressly disaffirmed by her. The widow’s mere silence 
would not suffice to show her revival of the original adoption. 

The admission of the written statement of His Majesty 
presents the only question of difficulty. That statement was 
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not verified by affidavit, nor had the other side notice that it 
would be taken, in order that they might present cross inter- 
rogatories. True, it was optional with His Majesty to testify, 
and it was not a case for a sub-pocna ad testificandum. But 
notice can always be given that the parties intend to take 
such evidence, and each side has a right to file interrogato- 
ries and cross interrogatories, if the request be granted. The 
failure to give such notice would invalidate a deposition had 
one been made, and the failure to verify by affidavit pre- 
cludes the admission of this statement as evidence. 

The case of Whittit vs. Miller is relied on as authority for 
refusing a new trial for the admission of incompetent evi- 
dence when the verdict rests on legal evidence. That was a 
case of crim. con., tried at Lahaina, in which a marriage cer- 
tificate was admitted as evidence with the testimony of the 
witnesses of the marriage. A motion for a new trial was 
heard by Chief Justice Lee, at Chambers, who held that the 
admission of this incompetent evidence was no cause for a 
new trial. The Chief Justice remarked, that “it is a well 
settled principle of law that a new trial will not be granted 
unless there is probable cause to believe that injustice has 
been done by the admission of such testimony, or provided 
there be sufficient evidence without it to authorize the find- 
ing of the jury.” Whittit vs. Miller, 1 Haw. Rep., 83. The 
above decision is not that of a majority of this Court, and 
therefore is not binding as a precedent; but the question is 
important, and as it has not since been presented for adjudi- 
cation, it deserves full consideration. First, it may be ob- 
served that no objection to the certificate appears to have 
been made at the trial, nor does there seem to have been 
any conflicting evidence. These were good and sufficient 
reasons for denying the motion for new trial. But although 
the right decision was given, it may, with deference to the 
late learned Chief Justice, be doubted whether the statement 
of the law made in that case was precise and accurate. A 
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new trial is never granted without probable cause to believe 
that injustice has been done, meaning by injustice any failure 
to give the losing party his full legal rights; but it may be 
impossible to show that the verdict was based on illegal evi- 
dence, if there was legal evidence also. 

That a new trial is not granted for the admission of incom- 
petent evidence so long as competent evidence remains on 
which to base the verdict, is not, as it seems to us, the rule 
of law as fixed by English or American decisions. In the 
English courts, discretionary power is exercised in declining 
to grant new trials when in the opinion of the Court the evi- 
dence was immaterial to such extent that the jury were not 
likely to be influenced thereby, and when the Court is satis- 
fied that a new trial would result in the same verdict. In 
many of the courts of the United States, a similar course 
seems to be adopted; such, if we may rely on Digests and 
Text books, is the current of decisions in Wisconsin, Florida, 
Texas, Illinois, Missouri, Minnesota, Rhode Island, California, 
Georgia, New Jersey, Arkansas, Mississippi, Indiana and 
Maine. Hilliard’s New Trials, ch. 3 and 13, U. S. Dig. 
passim. The difficulty with this view of the law, if it be cor- 
rectly stated, is in keeping distinct the functions of the jury 
in weighing evidence and of the Court in deciding its legal- 
ity. The Court must also find difficulty in ascertaining 
whether the jury decided on the bad or the good evidence. 
The New York decisions accordingly go to the length of 
granting new trials whenever the illegal evidence bears in 
the least degree on the issue, even if it be merely cumula- 
tive, although distinction is made between such error pre- 
sented by a bill of exceptions and by a full statement of the 
case. Osgood vs. Manhattan Co., 3 Cow., 621; Worral vs. 
Parmelee, 1 N. Y., 521; Myers vs. Malcolm, 6 Hill, 296. 

New Hampshire Courts appear unwilling to disturb ver- 
dicts when evidence merely irrelevant was admitted. Adams 
vs. Blodgett, 47 N. H., 223; Rollins vs. Chester, 46 Ib., 415; 
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especially if they cannot see wherein it was likely to preju- 
dice the jury. Blodgett vs. Farmer, 41 Ib., 405; but other- 
wise, if the evidence was “very likely to prejudice the mind 
of the jury.” Center vs. Center, 38 Ib., 322. Earlier deci- 
sions in that state seemed to require the Court to be satisfied 
that the evidence actually produced the verdict. Hamblett 
vs. Hamblett, 6 Ib., 342; Cook vs. Brown, 34 Ib., 470. Per- 
haps the following case presents with due precision the New 
Hampshire law on the subject: “It is only in those cases 
where the testimony is immaterial in the broad sense of the 
term of having no bearing, proper or improper, that the 
Court can perceive, that they refuse to set aside a verdict on 
account of its illegal admission.” Winkley vs. Foye, 28 Ib., 
519; and 33 Ib., 176. 

Massachusetts Courts prefer to restrict their refusal of new 
trials to cases where there “can be no reason to apprehend 
that it could have had any improper influence on the jury.” 
Ellis vs. Short, 21 Pick., 145. In the following cases in that 
state, irrelevant or immaterial evidence was held not to in- 
validate the verdicts. Barry vs. Bennett, 7 Met., 362; Cul- 
ver vs. Dwight, 6 Gray, 445; Doane vs. Baker, 6 Allen, 261; 
Sibley vs. Leffingwell, 8 7b., 586; Packard vs. New Bedford, 
9 Ib., 202. The rule is thus expressed by Chief Justice 
Shaw, viz.: “Such motion will not be granted if the Court 
can see plainly from the whole evidence, that independently 
of the evidence received, the evidence in support of the ver- 
dict so decidedly preponderates, that a verdict the other way 
would be set aside as against evidence. Thorndike vs. Bos- 
ton, 1 Met., 249. This we regard as the correct and safe rule 
to adopt. 

Our law is well settled in regard to setting aside verdicts 
for insufficient evidence; but the present exceptions fail to 
show whether there was or was not such evidence for the 
appellant, that a verdict in her favor would have rested 
thereon. The loose practice of referring to all the records as 
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part of the exceptions is reprehensible, but counsel cannot 
safely omit in their exceptions anything which goes to make 
out their case. These exceptions might easily have averred 
that there was evidence tending to support the appellant’s 
claims, or might have set forth the evidence if the averment 
would not have been allowed. But in this instance we prefer 
not to decide on this ground. The admission that the appel- 
lant laid no claim as foster child ought not to have injured 
her present claim; it rather shows her good sense in antici- 
pating the view of this Court on that subject. But her - 
admission that she claimed no right in the estate is against 
her interest and calculated to prejudice her case. It is alone 
enough to sustain a verdict against her. 

The delay of another trial is to be regretted, since evidence 
in this class of cases daily becomes more difficult to find, as 
aged witnesses die. But by the law as we understand it, the 
appellant is entitled to a new trial on account of the admis- 
sion of the written statement, and it is granted accordingly. 

W. C. Jones for the motion. 

A. F. Judd and S. B. Dole, contra. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


IN THE MATTER OF THE PETITION OF OoPa, FOR A,WRIT OF 
MANDAMUS. 


A WRIT OF MANDAMUS will not issue to compel a magistrate to grant 
an APPEAL, unless BOND FoR costs be filed within one day, under 
Section 948 of Articre 40, LANpLorp AND TENANT Act. (WIDE- 
MANN, J., DISSENTING). 


Chief Justice ALLEN delivered the opinion of the Court. 

This is a petition for a writ of mandamus against John 
Montgomery, Police Magistrate of Honolulu, praying that he 
may be directed to grant a certificate of appeal as claimed 
by the defendant in the suit of John Meek vs. Oopa. 


This application was heard before Mr. Justice WIDEMANN, 
and the writ awarded by him, from which an appeal was 
taken. It appears that a writ was issued by the said Police 
Justice, by which the defendant was summoned to answer 
the complaint of the plaintiff, in which it was alleged that 
the defendant is in possession of certain premises, which he 
holds unlawfully and against the right of the plaintiff. 


It was a process of summary proceeding under the statute, 
in which judgment was rendered by the Police Justice in 
favor of the plaintiff, and notice of an appeal was given by 
the defendant to the Justice within twenty-four hours, and a 
bond tendered in six days thereafter. The Justice declined 
to grant a certificate of appeal, on the ground that a bond 
had not been filed within the time prescribed by statute. 

It is purely a question of construction of the statute by 
virtue of which the process was issued. Either party may 
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appeal at any time within twenty-four hours after entry of 
the judgment to any Circuit Judge, or to the Supreme 
Court, but before an allowance for an appeal a bond for 
costs shall be filed. 

There is a material distinction between an appeal and 
notice of an appeal. The one refers to an appeal complete 
in itself; the other, to an appeal to be perfected at some 
future time. 

This language was used for the purpose of carrying out the 
intention ‘of the statute. It is a summary process to recover 
possession of land held unlawfully and against the right of 
the plaintiff. It is unlike the ordinary process of ejectment 
where a doubtful title is involved, but in this case the defen- 
dant holds under the plaintiff, and ought to deliver up the 
possession at the expiration of the term, and the statute is 
enacted for the express purpose of defeating delays, and it 
would not be in conformity to its spirit to grant any delays 
not especially given. 

The statutes are consistent on the subject of appeals. By 
Section 245, in case of trespass of animals on land, the lan- 
guage is, an appeal shall not be allowed unless taken within 
five days, and a bond given for payment of costs. Here five 
days are given. In this case, twenty-four hours are given for 
perfecting the appeal. 

The intent and spirit of this statute is further illustrated 
by reference to Section 949, in which it is declared that when 
a defendant is proceeded against for the non-payment of rent, 
he shall not be allowed to keep possession and take his ap- 
peal unless he first gives a bond to the plaintiff, with sureties, 
to pay the rent which may accrue after the appeal. The 
construction as claimed by the petitioner would defeat the 
security for rent for at least ten days, which would be ex- 
pressly contrary to its provisions. 

In Section 1006, a party may appeal by giving notice of 
his appeal within five days after judgment, and within ten 
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days, paying costs and depositing a bond for costs that may 
accrue thereafter. A party has not appealed until he has 
done what the statute fully requires of him. In this case, 
either party may appeal within twenty-four hours, and if any 
requirement of the law is omitted, it is not an appeal which 
the Court can recognize. 

HARTWELL, J. I concur with the view of the Chief Justice. 
In the King vs. Cullen, July Term, 1869, the defendant was 
not allowed to bring his appeal to this Court by reason of a 
failure to pay costs within the statutory time. In the Estate 
of Keliiahonui, January Term, 1866, an appeal was taken 
within the time required by the Rules, there being no statute 
affecting that case, but the appeal was held to be ineffectual 
for not filing a bond for costs. This was by analogy with the 
statutes of appeal in other cases, for the Rules required no 
bond. These decisions by the full Court rest on reasoning 
which I suppose concludes the present case, making the ap- 
peal ineffectual unless perfected by the bond. 

If the Legislature had intended to allow ten days for filing 
bond to perfect the appeal in these cases I think they would 
have said so, and that the words “either party may appeal,” 
used in this statute, are not synonymous with the words 
“give notice of appeal,” used in the general statute. If the 
requirement be strict, it is for the Legislature only to lighten it. 

WiIpEMANN, J. With due deference to the views above 
expressed by the Chief Justice and First Associate Justice, 
and besides fully concurring in the general principle that 
laws should be strictly construed, I can still not concur in the 
above opinion. Under the construction of the law as above 
given, it may become a practical impossibility in some cases 
to fulfill the conditions of the statute. This would amount to 
a denial of justice, and as I cannot bring myself to believe 
that the Legislature intended to make such a law, and as 
there seems to me to be a possibility of a different construc- 
tion, I feel it my duty to record a dissent. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


ESTATE OF NAKUAPA, DECEASED. 


AN ANCIENT ADOPTION of an HEIR must be shown by EVIDENCE that 
it was a clear, definite, and reasonably notorious act of adoption. 

Evidence that the kindred did not know the adoption was made is 
not NEGATIVE and HEARSAY, but is part of the case to be proved. 


OPINION OF THE COURT BY WIDEMANN, J. 


Keahi, claiming to be a relative of the deceased, petitioned 
the Court for letters of administration on the estate of Naku- 
apa. Kaaoaopa contested the appointment, and the Chief 
Justice, before whom the case was heard, appointed A. F. 
Judd temporary administrator, as there were several claim- 
ants. 

Kaaoaopa claimed the estate as adopted child (keiki hanai) 
of the deceased, and all the others claimed as blood relations. 
The Chief Justice decided against the claimant. Under this 
state of facts an appeal was taken from the decision of the 
Chief Justice to a jury, and a verdict was rendered in the 
July term, 1869, that Kaaoaopa was “a keiki hanai” of 
Puhalahua and Nakuapa. A motion to set aside the verdict 
for want of evidence was denied. In December, 1870, a 
decree pro forma was made, based on this verdict, by the 
Chief Justice, awarding the estate to the claimant. From 
this decree an appeal was taken to the full Court in hanco. 
The full Court, January term, 1872, decided that the verdict 
rendered was irresponsive to the issue, and a new trial was 
ordered. This new trial was had in the January term, 1872, 
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and the verdict of the jury was that the claimant was not 
“the adopted heir of Nakuapa and Puhalahua.” Exceptions 
to the full Court were taken, and the verdict was set aside 
for the admission of incompetent evidence. The whole case 
now is submitted to the full Court on all the evidence, to de- 
cide whether Kaaoaopa is the adopted heir of Nakuapa and 
Puhalahua, and entitled to inherit the estate. 

The decision of the Court in the January term, 1872, was 
given by Arlen, C. J.: “The majority of the Court are of 
opinion that there was, prior to the written law, a custom 
and usage which recognized an adoption, if clearly defined in 
the contract, by which the child adopted might be an heir to 
the property of the adopter;” and Wipemann, J.: “The 
adoption of a child as heir, clearly and definitely made 
according to Hawaiian customs and usages, prior to the writ- 
ten law, I hold to be valid under existing laws, and I there- 
fore,” &c., &c. 

The custom of adopting an heir, by the above decision 
made the law of the land, must be not alone clearly and 
definitely made, but it must also be proven that it was clearly 
and definitely made. The very idea of “clearly and 
definitely adopting an heir” necessitates the publicity of the 
act, and all the evidence on this point given at different 
times during the progress of the case tends to prove that the 
adoption of am heir by a chief was a matter of notoriety, 

The question in the case at bar is: Was the claimant, 
Kaaoaopa, adopted as an heir by Puhalahua and Nakuapa? 
was she adopted clearly and definitely, and was there a rea- 
sonable amount of notoriety of the fact? 

The brief of claimant’s counsel fully and ably sets forth the 
evidence and argument of his case, and taking them as a 
basis, and without considering the evidence on the opposite 
side, I have arrived at the conclusion that he has failed to 
establish the claimant’s title. 

The only witness of the actual adoption is Kapu; and he is 


412 HAWAIIAN REPORTS, 1873. 


Estate of Nakuapa. 


also the only witness who states that Puhalahua and Nakuapa 
were living together at the time of the adoption. According 
to him, Puhalahua was not at the first sandalwood expedi- 
tion. His evidence given at three different times, does not 
give me an impression completely favorable as to its relia- 
bility in all particulars. Kukahiko’s principal knowledge 
dates from the first sandalwood expedition. There, in the 
mountains of Waialua, Puhalahua and Kaahumanu told him 
of his adoption, and he consequently told the King of it. 
His recollection as to the date of the birth of claimant, the 
date of the sandalwood expeditions, and the age and height 
of the claimant at the first sandalwood expedition is not of 
the clearest. Kapu, being Puhalahua’s head man, would 
best recollect whether or not his master went to the first 
sandalwood expedition. Taking, therefore, his statement to 
be the correct one, who told Kukahiko of the adoption at 
this sandalwood expedition? and what is the value of the 
evidence on that especial matter unless Puhalahua himself 
told him? 

From the whole tenor of the evidence I do, however, find 
that Puhalahua and Nakuapa acknowledged claimant as 
katkamahine hanai at various times; but I am not satisfied 
that, if Puhalahua adopted claimant at the time referred to 
by Kapu and Kukahiko, Nakuapa was in any way concerned 
in that adoption. I also find from the evidence that Naku- 
apa frequently held out hopes of inheritance to claimant. 
Puhalahua perhaps did so also. From all the words used by 
the witnesses on this head I could not for a moment infer 
that they referred to a foregone conclusion, What Puhalahua 
himself meant by them he has shown by his will. 

Kapu, at this hearing, states that both Puhalahua and Na- 
kuapa, at the time of the adoption, declared that they 
adopted claimant as their heir. This, and this only, is all 
the proof offered to sustain claimant’s title to the estate 
under the decision of the Court cited above. This decision 
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was made under the impression that this “adoption of an 
heir” was a Hawaiian custom. If ever it was such, Ha- 
waiians knew it, and the witness knew it. Had the witness 
given this evidence at the first hearing, it would have carried 
great weight; its coming at this late day materially detracts 
from its weight. 

There being no proof of any notoriety whatever, and with 
such frail evidence of the “adoption as heir,” the claim must 
fall. 

HARTWELL, J. This case, which has been litigating for 
several years, is now submitted to the Court on all the evi- 
dence to find the facts, and to decide whether the claimant 
Kaaoaopa is entitled as heir to inherit this estate. These 
proceedings began in 1869 by petition for administration, 
which was brought before His Honor Chief Justice ALLEN 
and the claim of Kaaoaopa was denied. On appeal to a jury, 
a verdict was rendered at the July term, 1869, that the 
claimant was a keiki hanai or foster child of Puhalahua and 
Nakuapa. A motion to set aside this verdict for want of 
evidence was denied. In December, 1870, a decree was 
made by His Honor the Chief Justice awarding the estate‘ to 
the claimant by virtue of this verdict. Appeal was taken 
from this decree to the full Court in banco, by whom the 
decree was vacated and a new trial was ordered. The Court 
agreed that the verdict was inconclusive of the issue and 
therefore not sufficient basis for the decree, but were divided 
on the question of the present legality of an ancient adoption 
as heir. The Chief Justice and Second Associate regarded 
the custom as still valid, while the First Associate Justice 
thought that the statutes requiring written wills and deeds 
and agreements of adoption and directing the descent of 
property of intestates, operated to cut off claims under the 
ancient oral mode of adopting heirs, in all cases in which the 
ancestor died after the enactment of those statutes. 


At the second trial in the January term, 1872, a verdict 
27 
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against the claimant was rendered, but on exceptions to the 
full Court, was set aside for the admission of incompetent 
evidence. The Court however overruled exceptions to the 
following instructions given to the jury, viz.: ‘Declaration 
since 1843, (the date of the Act requiring written agreements 
of adoption), cannot be received; the adoption if valid must 
have been made before 1843. It is not enough that Puhala- 
hua took the child before his marriage with Nakuapa, but it 
must be shown that Nakuapa adopted her as an heir.” In 
approving these instructions, the Court said, “The ancient 
oral adoption has no force unless complete before 1843,” and 
that ‘“Puhalahua’s will may be regarded as annulling his 
adoptive act, which in no aspect of the case became an ante- 
nuptial contract binding on the widow unless expressly 
disaffirmed by her. The widow’s mere silence would not 
suffice to show her revival of the original adoption.” 

The evidence shows to my mind the following state of 
facts, briefly stated: About 1827 or 1828, Puhalahua a man 
of chief rank adopted the girl Kaaoaopa as his child, the 
woman Nakuapa a former servant of his whom he afterward 
married, joining in the adoption. The child lived with them 
until their death. Puhalahua died in 1866 devising all his 
estate to Nakuapa, who died intestate in 1869. She had 
conversed with her attorney Mr. Austin about making a will, 
but when he arrived at her house just before her death, to 
draw her will at her request, she was too weak to act. She 
had never named Kaaoaopa to him as her intended devisee. 
Both Puhalahua and Nakuapa were heard at various times to 
speak of the child as their “hooilina,’ a word meaning 
“heir” or “devisee.’”” One witness said they called her so 
at the time of the original adoption. On the other hand, 
many persons connected by blood and marriage, or on intimate 
terms with the parties, testified that they had never been 
aware of the child’s adoption as heir, or that she was 
regarded by the adopters as their heir. To this evidence 
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the claimant’s counsel strongly objected, as of a negative 
hearsay nature, incompetent to rebut evidence of an adoption, 
but the Court admitted it on the ground that no adoption of 
an heir can be recognized as valid unless it be shown that it 
was made with sufficient clearness and publicity among the 
kindred and family friends to make them aware of it. 

It does not seem to me that the claimant has shown her 
adoption as the heir of Nakuapa under the rules of law as 
already laid down by this Court. I am not satisfied of the 
fact on all the evidence in her favor. All the objections to 
oral wills apply with full force in this class of cases, for 
memory is often at fault in regard to declarations made many 
years ago; and such declarations, unless confirmed in ample 
manner, are unsatisfactory for the purpose of showing so 
solemn an act as the adoption of an heir. This Court has 
ruled out declarations since 1843, as incompetent under the 
Act which requires a written agreement of adoption. If 
such evidence were admissible except for the Statute, it 
would certainly be as likely to show a mere promise held 
out, or an intention never carried into effect, as to explain a 
previous act. Puhalahua’s will, made in 1854, shows that 
he was early aware of the importance of making a will; so 
was Nakuapa, as shown by her attorney, Mr. Austin. 

The Court held, as the evidence shows, that the adoption 
of an heir must be shown by circumstances of notoriety 
among the kindred and family circle of the parties. The 
objection to this evidence does not seem to me to be valid. 
The relation sought to be established is not the ordinary one 
of pedigree, but is one unknown to English and American 
law. Under that law, evidence of family conduct and of 
kindred is admitted. Berkely Peerage case, 4 Camp., 416. 
Shrewsbury Baronetcy case, 7 House Lords, 1. Tichborne 
Baronetcy case, —. 

Whatever the grounds of the English rule, whether it be 
that such evidence is in the nature of admissions against 
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evidence, part of the res gestae, or confirmatory of facts 
otherwise shown, in this case this evidence is admitted on 
the broad ground that the requisite publicity is a portion of 
the case to be proved. In a private bilateral or trilateral 
contract, want of knowledge on the part of those not parties 
to it would be negative and incompetent; but it is material 
in this case, which requires such knowledge to be shown in 
order to its validity. 

I see no sufficient grounds for thinking that Nakuapa adop- 
ted Kaaoaopa as her heir, and therefore I concur in the 
judgment of the Court disallowing her claim. 


ALLEN, C. J. The question of the claimant’s right of in- 
heritance as an adopted child of Nakuapa was submitted 
originally to the Court of Probate, in which I presided, and 
after careful examination of the law and evidence, I decided 
that by the ancient custom of Hawaiians, children adopted as 
heirs were entitled to the inheritance, but in this case the 
claimant had not established that relationship, and therefore 
was not entitled to the inheritance on that ground. As my 
associates have given very succinctly and clearly, the testi- 
mony, I consider it unnecessary to say more than that I see 
no reason, from any additional testimony introduced in the 
subsequent hearings, to change my opinion, and therefore I 
concur with them. 


W. C. Jones for the claimant. 
A. F. Judd and S. B. Dole, contra. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


Tue Kine vs. KALALUHI (K). 


Ir is FORGERY to forge an order to “give cloth to S. K.,” although 
the value and quantity be not named. 


Bill of exceptions from the Third Circuit Court, at the last 
November term, held by HARTWELL, J. 


OPINION OF THE COURT BY ALLEN, C. J. 


The prisoner was indicted for fraudulently passing a false 
and forged writing to one Koki, which was in the following 
words, to wit: 


“Koxi, Aloha oe—Oe haawi lole, Samuel Kalaluhi. 
(Signed) NoHEA,” 


Which being translated is as follows, namely: 
Koxı, Dear sir—You give cloth to Samuel Kalaluhi. 
(Signed) NOHEA; 


as being true and genuine, according to the apparent purport 
of said writing, well knowing the same to be false and 
forged. It appeared in evidence that clothing of the value 
of $3 was delivered on said order. The Court instructed the 
jury to convict, if they were satisfied that the facts alleged 
were proved, and the intent to deceive was shown; where- 
upon a verdict of guilty was rendered. Exceptions were 
taken to the ruling of the Court. The counsel, in support of 
the exceptions, contends that the order is void on the face, 
therefore not the basis of an indictable offence. 


418 HAWAIIAN REPORTS, 1873. 


The King v. Kalaluhi (k). 


By the Penal Code, it is made essential to constitute for- 
gery that the false instrument carry on its face the semblance 
of that for which it was counterfeited, and that it should not 
be obviously invalid, void and of no effect. 

Baron Eyre said—James vs. Palin’s case, (1 East., 405)— 
that the instrument, to be the subject of forgery, must pur- 
port on the face of it to be good and valid for the purpose for 
which it was created. Our Code has modified this ruling to 
this extent, that the instrument should not be obviously in- 
valid, void and of no effect. Moreover, our Code expressly 
states that it is not essential that the forged instrument 
should be so made that if genuine it would be valid. Coun- 
sel contends that the order is invalid on the face, and there- 
fore not the basis of an indictment, and if this is so, the 
exception must be sustained. He contends that the quantity 
of clothing or the value, should have been stated. This is 
true, so as to protect entirely the drawee in the delivery. 
But a general specification is sufficient, if the articles deliv- 
ered are reasonable in price and amount. 

The drawee must take the responsibility to this extent: 
It is an order for clothing, and if delivered to the person 
named therein, it is very clear that an action could be main- 
tained for the articles delivered, if reasonable in value and 
amount, according to the situation in life of the person; and 
the only legal distinction in these general terms, and one in 
precise terms is, that the responsibility of delivery rests upon 
the drawee, but it cannot on this account be said to be ob- 
viously invalid and of no effect. There is no prescribed 
form necessary to constitute a valid order, for the delivery of 
goods. A simple request is sufficient to make the party 
liable, if delivered in conformity to it. Exceptions over- 
ruled. 


W. C. Jones for exceptions. 
Attorney General A. F. Judd (L. McCully with him), contra. 
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In re Estate of Poholowai. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


In RE ESTATE oF POHOLOWAI, DECEASED INTESTATE, 


IN PROBATE, a NEW PARTY can be admitted at hearing on APPEAL, 
but in such case the matter must be remanded to the Probate 
Court, for rehearing. 


Question reserved, and submitted by agreement. 

The Local Circuit Justice of Maui, acting as a Court of 
Probate, decreed in favor of a certain claimant of the estate 
of Poholowai, deceased intestate, to which decree an appeal 
was taken to the Circuit Court by the contestants. The de- 
cree of the Probate Court (of which due legal notice had 
been made by advertisement), was made after hearing all 
the evidence presented. When the appealed case was called 
in the Circuit Court a new claimant appeared, who filed an 
affidavit that he was the only heir-at-law, and sought to be 
made a party to the proceedings. Objection thereto was 
made by the original parties, and the cause was continued on 
the new claimant depositing a sufficient sum for costs of con- 
tinuance, with the agreement between the original parties 
that the question of admitting the new claimant be heard 
and decided by this Court in banco. 


OPINION OF THE COURT BY HARTWELL, J. 


If the Appellate Court have the right in these cases to 
hear claimants who were not before the Probate Court, it is 
obvious that much expense is saved to all parties. For ad- 
mitting that there are heirs whose rights at law are not 
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finally concluded by a probate decree, it would increase liti- 
gation to compel them to resort to suits in Equity or actions 
of ejectment, and large opportunities of placing the property 
beyond the reach of such new claimants would exist if the 
decree of distribution made in probate be affirmed on the 
appeal. 

The statute allows parties to introduce new evidence, and 
therefore the judgment of the Appellate Court is not con- 
fined to facts or evidence before the lower Court. The 
parties, however, may object to new claimants on the ground 
of surprise; but such objection, duly substantiated, would 
furnish grounds for continuance. 

The conclusiveness of a probate decree after legal notice 
certainly protects the executor or administrator in delivering 
over the property to the parties according to the decree, and, 
if not duly appealed from, is also conclusive on parties and 
privies. But it is doubtful whether the rights of a lawful 
heir are barred in law or equity by a probate decree on a 
hearing of which no personal notice was given. It is not 
necessary, however, to hold that such decree is a final bar to 
all proceedings subsequently brought, but only to say whether 
under our statute of appeals, cases of this nature will allow 
new claimants to be heard without detriment to the legal 
rights of the original parties. In regard to this, it may be 
remarked that the evidence of the parties themselves may at 
any time satisfy the Appellate Court that there is a lawful 
heir not shown in the Court below, and the final judgment 
may be adverse to each of such parties. The Court are 
called on to say who is the heir, and if the evidence, or if 
affidavits filed with proper security for costs and expenses of 
the delay, satisfy the Court that a decree cannot properly be 
made without the admission of a new party, it seems no 
more than just and equitable that amendments be allowed to 
admit him, so far as this can be done without lessening any 
legal right of the appellants or appellee. It is the right of a 
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party to have two hearings of his case, one at the Probate 
“Court, and one on appeal. To admit the new party, and 
remand the case to the Probate Court for rehearing would 
secure this right, and as it seems to us, would be the proper 
course in such cases. The new claimant, whatever be the 
final judgment, should pay all costs caused by his late ap- 
pearance, and no case should be remanded until he has de- 
posited a sufficient sum to cover such costs. 


L. McCully for the claimant. 
E. Preston for contestants. 


SUPREME COURT—IN BANCO, 


JANUARY TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


Frank H. Harris, ASSIGNEE oF OWEN Jones Hott, vs. A. F. 
Jupp, ADMINISTRATOR WITH THE WILL ANNEXED OF THE 
EstaTE oF Ropert W. HOLT, DECEASED. 


WuHEeEn the TESTATOR devised one fourth of the Income of his estate 
to be paid to Owen J. Holt (his son) for his USE AND SUPPORT dur- 
ing his natural life, “remainder in fee to the son’s heirs generally,” 
the son takes a VESTED INTEREST which he can ASSIGN. (ALLEN, 
C. Jọ dissenting). 

The executor in such case holds the LEGAL ESTATE by virtue of a 
purchase made by him, by the son’s assent, for the benefit of all 
the heirs, BY ESTOPPEL. 


AGREED STATEMENT. 


“The undersigned respectfully represent unto your Honor- 
able Court, that Owen Jones Holt, being indebted to various 
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persons in very considerable sums of money which he is 
unable to pay, did on the 10th day of July, A. D. 1871, 
make an assignment to the undersigned F. H. Harris, a copy 
of the deed of assignment being hereunto annexed, marked 
‘Exhibit A,’ and made a part hereof. 

“And the undersigned further represent that the said F. 
H. Harris did proceed to sell certain personal property be- 
longing to the said Owen Jones Holt, the proceeds of which 
were insufficient to pay the debts of the said Owen Jones 
Holt, but that a large sum remains due and owing. 

“And the undersigned further represent that Robert W. 
Holt, father of the said Owen Jones Holt, made and executed 
as for his last will and testament a certain writing, a copy of 
which said writing is hereunto annexed, marked ‘Exhibit 
B,’ and made a part hereof. 

“That the said Robert W. Holt, subsequently to the exe- 
cution of the said last will and testament, deceased, and that 
the document hereinabove referred to, was duly admitted to 
probate on the 26th day of July, A. D. 1862, as and for the 
last will and testament of the said Robert W. Holt. 

“And the undersigned further represent that there is in 
the hands of A. F. Judd, administrator as aforesaid, one of 
the parties to this submission, the sum of ($60,000) sixty 
thousand dollars, or thereabouts, in cash, as principal, be- 
longing to the estate of the aforesaid Robert W. Holt, 
deceased. 

“And the undersigned F. H. Harris, claims that the pro- 
portionate share of the income or interest derived from the 
said money, which is directed by the said will of the said 
Robert W. Holt to be paid to the said Owen Jones Holt, 
should be paid to the said F. H. Harris, assignee as afore- 
said. But the undersigned A. F. Judd, administrator as 
aforesaid, on the contrary, claims that the one quarter of the 
interest of the said sum of sixty thousand dollars should be 
paid to the said Owen Jones Holt, and to him alone, and that 
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the said one quarter interest is not assignable or liable for 
the debts of the said Owen Jones Holt. 

“And further, the undersigned represent that there is a 
large amount of real estate belonging to the estate of the 
aforesaid Robert W. Holt; and the undersigned F. H. Har- 
ris, assignee as aforesaid, claims that he has the right of 
possession of and to one quarter of the real estate in said will 
devised, for and during the natural life of the said Owen 
Jones Holt, and the right of disposing of the said life interest 
for the purpose of paying the debts of the said Owen Jones 
Holt; and that the said quarter of the said real estate should 
be separated and set apart from the rest of the estate devised 
by the said Robert W. Holt, so that he may have the oppor- 
tunity of disposing of the same for the purpose aforesaid. 
But on the contrary, A. F. Judd, administrator as aforesaid, 
claims that he is entitled to the possession of the real estate 
hereinabove referred to, and may assign the same for the 
residence of the said Owen Jones Holt, or may rent the same 
and pay the rent that may be received to Owen Jones Holt 
himself and to no one else, and that the same is not liable for 
the debts of the said Owen Jones Holt. 

“And the undersigned A. F. Judd, administrator as afore- 
said, avers that on the 22d day of November, A. D. 1862, an 
indenture was entered into between W. A. Aldrich, executor 
of the last will and testament of the said Robert W. Holt, 
deceased, and James R. Holt and Owen Jones Holt, a copy 
of which is hereunto annexed, marked ‘Exhibit C,’ and 
made a part hereof; and the undersigned Frank H. Harris, 
assignee as aforesaid, admits the said document to have been 
made, signed and delivered as therein set forth; and the said 
A. F. Judd claims that the said document constituted the 
only right of possession of the said James R. Holt and Owen 
J. Holt, his brother, to the lands set forth in the said docu- 
ment; and it is agreed by both parties to this submission 
that James R. Holt has sold and conveyed all his right, title 
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and interest in the lands set forth in the said document to 
the said Owen Jones Holt. But on the contrary, Frank H. 
Harris, assignee as aforesaid, claims that the said agreement 
in no way changed the title of the said Owen Jones Holt in 
and to his proportion of the lands devised by the will of the 
said Robert W. Holt, his father. 

“And the undersigned A. F. Judd, administrator as afore- 
said, avers that the will of the said Robert W. Holt, deceased, 
created the executor of the said will and his successors in the 
said trust, a trustee, to hold the said real and personal estate 
thereby devised and bequeathed, and to pay over one quarter 
of the net rents, issues and profits of the said estate to the 
said Owen Jones Holt, for and during the term of his natural 
life, for his use and support, with remainder to the heirs of 
the said Owen Jones Holt and their assigns, and that the said 
life interest and estate of the said Owen Jones Holt is not 
alienable or assignable, and that the same is not liable for 
the debts of the said Owen Jones Holt, and that the said in- 
terest of the said Owen Jones Holt is an estate in common 
with the other devisees and cannot be severed. But on the 
contrary, Frank H. Harris, assignee as aforesaid, avers that 
the said interest and estate of the said Owen Jones Holt is 
alienable and assignable, and liable for the debts of the said 
Owen Jones Holt, and that the estate of the said Owen Jones 
Holt, in the premises, can and should be severed; and that 
the said Owen Jones Holt can and ought to hold his share of 
the said estate in severalty during his life, and so likewise 
his assigns, or persons holding under him by authority of law 
or otherwise. 


“Dated at Honolulu this 7th day of October, A. D. 1872. 


“( Signed) F. H. Harris, 
“Assignee of Owen Jones Holt. 
“(Signed ) A. F. Jupp, 


“Administrator with the will annexed of the 
estate of Robert W. Holt, deceased.” 
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[Exhibit A is an ordinary deed of assignment, with power 
of attorney. ] 
Exursit B. 


First—I give, devise and bequeath to my wife, Wati Holt, 
for the term of her natural life the sum of eight hundred dol- 
lars, to be paid to her yearly in quarterly payments of two 
hundred dollars, by my executor hereinafter named, for her 
maintenance and support. 

Third—I give, devise and bequeath to my son, Owen 
Jones Holt, one quarter of all my estate, both real and per- 
sonal, the income of the same to be paid to him by my 
executor hereinafter named, for his use and support for the 
term of his natural life, and after the death of my said son, I 
give, devise and bequeath the said one quarter to the heirs of 
the said Owen Jones Holt and their assigns. 

[Clauses 2 and 4 providing for the other sons the same as 
for O. J. Holt.] 

Fifth—I give, devise and bequeath to my daughter, Eliza- 
beth M. Aldrich, wife of W. A. Aldrich, one quarter of all 
my estate, both real and personal, and to her heirs and 
assigns. 

Sixth—I ordain and appoint William A. Aldrich executor 
of this my last will and testament. 

[Exhibit C, indenture of lease referred to in the opinions 
of the Court. ] 


OPINION OF CHIEF JUSTICE ALLEN, DISSENTING FROM THE JUDG- 
MENT OF A MAJORITY OF THE COURT. 


This is a case of submission under the statute, by F. H. 
Harris, assignee of Owen Jones Holt, and A. F. Judd, admin- 
istrator with the will annexed of the estate of Robert W. 
Holt, deceased. 

It appears by the submission, that Owen Jones Holt made 
an assignment of all his property, for the benefit of his cred- 
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itors, to F. H. Harris, and by force of which he claims all the 
interest in the estate which was bequeathed to him by Rob- 
ert W. Holt, by his will. 

On the contrary, it is claimed by the administrator that, 
by the will, he is created a trustee to hold said real and per- 
sonal estate thereby devised and bequeathed, and to pay 
over one-fourth of the net rents, issues and profits of the said 
estate to said Owen Jones Holt during his life, for his use and 
support, with remainder to the heirs of said Owen Jones 
Holt and their assigns, and that said life interest is not alien- 
able or assignable, and not liable for his debts. 

By the will a bequest is made by the testator for the term 
of the natural life of his wife of the sum of $800, to be paid 
to her yearly in quarterly payments of $200, by the executor. 
And a bequest is made to Owen Jones Holt of one quarter of 
the estate of the testator, both real and personal, the income 
of the same to be paid to him by the executor for his use 
and support for the term of his natural life, and after his 
death there is an express bequest of the said one-fourth part 
of the estate to his heirs and their assigns. 

Jarman says: “There is no principle of law more gener- 
ally admitted than that the intention of the testator should 
be carried out. No degree of technical informality or of 
grammatical or orthographical error, nor the most perplex- 
ing confusion in the collocation of words, or sentences, will 
deter the judicial expositor from diligently entering upon the 
task of eliciting from the contents of the instrument the in- 
tention of the author, the faintest traces of which will be 
sought out from every part of the will, and the whole care- 
fully weighed together.” —Smith vs. Bell, 6 Peters, 198; 
Hona vs. Skelton, 2 Met., 194; Morton vs. Bennett, 22 
Maine, 257. 

Buller, Justice, in the case of Hodgson vs. Ambrose, 1 
Douglas, 342, says: “If the intention is apparent, I know 
of no case that says that a strict legal construction, or a tech- 
nical sense of any word whatever, shall prevail against it.” 


HAWAIIAN REPORTS, 1873. 427 


F. H. Harris, assignee, v. A. F. Judd, administrator estate R. W. Holt. 


It is very evident that the first obligation of the executor 
imposed by the will, is to pay the testator’s wife $800 per 
annum during her life, in quarterly payments, and the whole 
property is held by him in trust for that purpose. 

2d. It is made the duty of the executor to pay to Owen 
Jones Holt, a son of the testator, the income of one-quarter 
part of this estate demised for his use and support during his 
life, and a bequest over to the heirs of said Holt. 

The instrument might have been more explicit in declar- 
ing the duties of the executor, but they are clearly implied. 
It is very clearly his duty, therefore, to take charge of the 
estate and manage and improve it, and collect the rents on 
the real estate, and the income from the personal property, 
interest on notes and mortgages, &c., &c. 

In the celebrated case of Leggett et al. vs. Perkins, (New 
York Rep., 2 vol., 297), testator gave two-fifths of his real 
estate to his two daughters, so that each might have and 
enjoy the income of one-fifth during their lives, and on their 
death their shares to go to their issue. He appointed execu- 
tors and constituted them trustees, and authorized and de- 
sired them to manage and improve the estate, and to pay to 
his daughters from time to time the income. 

The Court held that the will vested the legal estate in the 
trustees during the lives of the daughters; and, 2d, that the 
trust was valid. 

The testator provided further that the net income should 
be paid to the daughters, after marriage, without the consent 
of their husbands. The Court say, “that if the husband 
took an estate by the curtesy, as he would if the fee vested 
in the daughter, he would be entitled to the rents and profits, 
and the separate provision for the daughter would be totally 
‘ineffectual.” 

No particular form of expression is requisite in order to 
create a binding and valid trust, but it is requisite that the 
testator should have pointed out with sufficient clearness and 
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certainty both the subject matter and the object of the trust. 
(1 Redfield, 700.) The subject is the income of the property 
held by the executor, and the object the payment of the 
same for the use and support of his son, both are clearly set 
forth in the will. 

Jarman says, (vol. 1, 332), “Technical language, of course, 
is not necessary to create a trust. It is enough that the in- 
tention is apparent.” By the common law the trustee must 
apply the trust fund according to the instruction of its author. 
There has been great conflict of opinion on the question of 
trusts, and Redfield says, (1 vol., 702), “‘that no one feels any 
confidence in relying upon any decision in regard to trusts, 
unless it has been very recently made, or else many times 
recognized in the later decisions of the Courts.” What was 
the intention of the father when he vested the title of the 
property in the executor as a trustee, and directed him to 
pay the income for the use and support of his son? Was it 
not clearly his intention that the estate should remain intact, 
and that payment should be made from time to time to the 
son, as may be necessary for his support. In the case of 
Leggett vs. Perkins, the Court say: “It is said that if a 
person is competent to take care of the money when paid 
over, there is no reason why the estate should not be trans- 
ferred to him, out of which it is raised. But to be influenced 
by this suggestion, we must not shut our eyes to the light of 
history and experience. Every one knows that there are in- 
dividuals in every society who are neither imbecile nor 
profligate, nor united with those who are so, who could prop- 
erly dispose of a fixed income, and yet who ought not, from 
prudential reasons, to control the capital out of which it is 
raised.” This reasoning applies with peculiar force to our 
own people. They are generous, and hospitable, and liable’ 
to be misled by the designing and unprincipled. The young 
are often enticed into idle and dissipated habits and become 
entirely reckless of consequences either to health or property. 
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To guard against those evils and propensities, the father un- 
doubtedly imposed the restrictions contained in the will, 
which exhibited a wise foresight as well as a parental regard 
for the happiness and independence of his son. If, in this 
case, the beneficiary has the legal right to assign the income 
during his life, he virtually disposes of his interest in the 
property, and thereby defeats the intention of his father. 

In the case referred to above, and also in the case of Gott 
vs. Cook, (7 Paige, 538), “great discussion has arisen as to 
the force of the terms used in trust deeds, and especially on 
the distinction in legal effect, between the words to pay over 
the income to a beneficiary or to apply it to his use.” 

The statute, as originally framed and passed, authorized a 
trustee to receive the rents and profits of lands, and apply 
them to the education and support of the beneficiary, or 
either of them. This was regarded as too limited in its ap- 
plication, and the word use was substituted, as the revisors of 
the law said that the word use includes education and sup- 
port, and also other purposes which ought to be provided for. 

The Chancellor says, “that the great object of the statute 
is attained, if the property by means of the trust is placed 
beyond the reach of those who might squander the rents and 
profits in anticipation, or might allow the property to be 
taken for previous debts.” 

Judge Bronson, in his dissenting opinion in this case, says, 
“that the statute authorizes a trust to receive the rents and 
profits of land and apply them to the use of any person, but 
whether under this provision a valid trust can be created to 
receive rents and profits to pay them over to the beneficiary 
is a question which has undergone a good deal of discussion 
in the books. 

“There is, in my judgment, a very plain and substantial 
difference between the statute trust, to receive rents and 
profits and apply them to the use of another, and such a trust 


as the testator has made, to receive rents and profits and pay 
28 


430 HAWAIIAN REPORTS, 1873. 


F. H. Harris, assignee, v. A. F. Judd, administrator estate R. W. Holt. 


them over as a debt due to another. In the one case the 
trustee has a discretion in the application of the money, in 
the other he has none. 

“Tf the trust had been created in the words of the statute 
to receive and apply rents and profits, or in any other equiv- 
alent words, no one can doubt that the trustee would have 
had the right to control the expenditure of the money. 

“When the trust is to receive and apply rents and profits, 
I have never met with any judge or lawyer who denied that 
the trustee had authority to make the application of the trust 
money.” 

By the language used in the will, when the income is to 
be paid over for use and support, a discretionary power is 
vested in the trustee. It is not a payment only, but a pay- 
ment for the use and support of the beneficiary. A Court of 
Chancery will always protect a trustee who acts in good faith 
and refuses to place the income in the hands of the bene- 
ficiary, to be wasted in dissipation or otherwise. 

When the father gave to the trustee authority to apply 
the income to the use and support of his son, was it not for 
the very purpose of preventing the possibility of his squan- 
dering it? Had it been a life estate, without limitation, 
over which the beneficiary had the entire control, no such 
language would have been used. 

I am of opinion that a valid trust is created, and that the 
trustee is empowered to receive the rents and profits and 
apply them to the use of the beneficiary, after they have 
been received by him. 

In the case of Ames vs. Clarke, (106 Mass., 573,) the lan- 
guage of the will is that Hannah B. Mason gave to William 
Clarke, her brother, $600 annually, for his life, to be paid by 
the executors in equal quarterly payments, with the further 
provision that no part of the bequest should, while remaining 
in the hands of the executors, be liable for any of the debts 
of said Clarke. The Court regarded the annuity as a vested 
right which was assignable. 
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This case differs materially from the case at bar, in not 
imposing a duty of applying the money to the use and 
support of the devisee, but merely to pay it over. In the 
one case the payment is peremptory, in the other is discre- 
tionary in the executor to see that the income is applied to 
the support of the beneficiary, and not expended in dis- 
sipation. 

In the case of Palmer vs. Stevens, (15 Gray, 343,) similar 
language is used; payment was to be made on the sole 
receipt of the beneficiary. Both cases are clearly distin-. 
guishable from this case, and are in conflict with the deci- 
sions in the case of Leggett vs. Perkins, and Gott vs. Cook. 

In the case of Perkins and another, (3 Gray, 405,) Execu- 
tors vs. Hays and others, it appears “that the testator be- 
queathed an annuity to his widow, to be paid to her clear of 
all charges and deductions whatever during her life; or in 
case of her incapacity at any time by sickness or otherwise, 
to receive it, to any person lawfully appointed to represent 
her; or in default of such appointment, to be applied by his 
executors to her support, and the support and education of 
his minor children. Held, that the widow had no power to 
alienate any part of the annuity by anticipation.” 

The Court say “that alienation by the widow clearly 
exceeds any power of disposition given by the will, and tends 
directly to defeat the clearly expressed purpose and intention 
of the testator.” 

The analogy in the cases is peculiarly strong. In the case 
cited, it is a gift to be paid quarterly, and on certain contin- 
gencies to be applied by the executors to the support and 
maintenance and education of the testator’s children. 

In the case at bar it is a devise of a certain proportion of 
income to be paid for the use and support of devisee. 

The Court in the case cited says, “that the power of 
alienation by anticipation is inconsistent with and would tend 
directly to defeat the main object and purpose of the will. 
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The power is not given in terms. A power may be implied 
to effect the purposes of the testator, but never to defeat 
them.” `> 

This is a principle in the construction of wills, and should 
never be disregarded, for the purposes and intentions of the 
testator should be carried out. The power of alienation is 
not expressed in the case, and it is against all the authorities 
to imply it—more especially as it defeats the purpose of the 
testator in applying the income to the use and support of the 
devisee. 

In the case cited the Court say, “that because it is her 
separate estate, she has the power of alienation by anticipa- 
tion is to assume the question. It is only her estate, subject 
to the limitations and restraints imposed by the will. It is 
separate in this view, clearly, that it was intended for her 
use and support, and not to pay the debts of others.” The 
Court in this case were all of opinion that the assignment by 
the devisee clearly exceeded the power given her by the 
will. Any other construction will defeat the object and 
purposes of the testator, when he says that the income shall 
be paid for the use and support of his son during his natural 
life. 

It is very significant in showing clearly the intention of the 
testator, that while his devise to his son is limited, that to 
his daughter is without limitation of one quarter of his 
estate, both real and personal, and to her heirs and assigns. 

The one has the income for life, for his use and support; 
the other has the entire property without any limitation. 

The law protects a parent’s intention in making a provision 
for a child. It is a noble purpose in a parent to shield a 
child from want, and the law should aid in the accomplish- 
ment of this purpose, for when estates are limited in the 
bequest the presumption is that the testator had apprehen- 
sions lest the beneficiary might be improvident or injudicious 
in the management or disposition of the estate. 
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A parent has a right and it is his duty, if he has the means, 
to save his child from the alms house to be supported at the 
public expense, and there is no other mode to do it, than to 
provide an income from some fund, or productive estate, 
placed beyond his control. 

Had it been the intention of the father in this case, to give 
the son a life estate, absolute, such would have been the lan- 
guage of the will, but it is limited to the income, to be 
applied to his use and support during his natural life. This 
trust which imposed upon the executor the duty of paying 
the income for the use and support of the son, would be 
entirely defeated, if the son had the power to alienate the 
income for his life. 

But it is said, that such a trust cannot be sustained because 
it is a fraud upon the creditors of the son. 

This interest in his father’s estate was a matter of public 
record, and every one inclined to give credit to the son, could 
decide for himself his interest in the estate, or wait till the 
Court had given a construction to the will. There can be no 
fraud where there is no concealment, and if any one has 
given credit to the son, he had the means, by which he could 
judge, whether it was safe to give credit, or not. To save 
improvident persons from squandering their interest in prop- 
erty, is often a reason for a trust like this. But no creditor 
can properly complain who had the means of knowing the 
precise pecuniary situation of the son, as in this case, so far 
at least, as it was affected by the will of the father. Suppose, 
for example, that the son was insane, would it not be the 
duty of the executor to devote a necessary portion of the 
income to his use and support, probably in an insane asylum? 

In most cases, executors pay to the beneficiary the income, 
periodically, and they use it as they deem proper, and should 
devote all in their power to pay their debts, but the father’s 
intention must not be defeated by enabling the son to control his 
interest in the entire property, from which the income arises. 
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Mr. Justice Bronson says in the case of Leggett vs. 
Perkins, “that there may be cases where paying any con- 
siderable portion of the money to the beneficiary would not 
be applying it to his use, within the meaning of the statute. 
If he is a lunatic or spending the money in gaming and 
drunkenness while his wife and children are suffering from 
cold and hunger, it would be a breach of the statute trust to 
put the money into his hands.” 

Jarman, vol. 1, 264, says, it is to be supposed that where 
real and personal estate is given together, that the testator 
had the same intention with respect to the funded property, 
and the real estate—in this case there is no discrimination 
made between the personal and real property. The legacy 
to the mother is to be paid from the income of the property 
both real and personal. This is the first claim, all other 
bequests in the will are subject to this. 

There is a note in 1 Redfield, 708, in these words, “But 
where the income only of a fund is directed to be applied to 
the maintenance and support of the donee, at such times and 
in such proportions and in such manner as the trustees shall, 
in their discretion, think most expedient and for no other 
purpose whatever, it was held, that the donee’s assignees in 
bankruptcy were not entitled to any portion of the provisions 
thus made. Twopenny vs. Peyton 10, Sim., 487, supported 
by the cases of Bayne vs. Crother, 20 Bevan, 400. 

In the case of Scott vs. Cook, 7 Paige, 538, the Chancellor 
says that the great object of the statute is attained if the 
property by means of the trust, is placed beyond the reach 
of those who might squander the rents and profits in anticipa- 
tion, or might allow the property to be taken for the pay- 
ment of previous debts, and this is effectually done by the 
section of the revised statutes which renders the interest of 
the cestui que trust inalienable. 

In the same case, it is said, that in the case of a trust to 
receive the rents and profits, or income of property and to 
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apply the same to the use of the cestui que trust, as author- 
ized by the revised statutes, the cestui que trust if he is per- 
fectly competent to manage his own affairs with discretion, 
has the right to direct how such rents, profits and income 
shall be applied for his use after they have been actually 
received by the trustee, although he cannot alien or make 
any other valid disposition of such rents and profits or income 
previous to that time. 

This is the true doctrine as applicable to trusts of this 
character; it carries out the intention of the testator, as I 
interpret it from the will itself. The father desired that the 
income of one-fourth part of his property should be applied 
to the support of his son, during his life, and then that the 
same portion of the estate should descend to his heirs. This 
ruling will carry out this intention. The property will be 
protected and saved for the application designed by the 
father, whereas if it is in the power of the son to alienate it, 
there will be nothing in the hands of the executor, to carry 
out this purpose of support for the son. 

The interest in that portion of the estate which the execu- 
tor leased to Owen Jones Holt is assignable and its value 
should accrue to the benefit of his creditors; subject, of 
course to the conditions of the lease. 

Should the income as demised, be of larger amount than is 
necessary for the use and support of the beneficiary, a Court 
of Equity would award the excess, from time to time, for the 
benefit of his creditors. 


HarTWELL, J. The case submits the following questions, 
viz.: (1) Whether the administrator holds the legal estate 
in the testator’s lands. (2) Whether the income payable to 
O. J. Holt under the will is at his own disposal, or its use is 
determined by the administrator. (3) Whether the deed of 
assignment is sufficient to assign O. J. Holt’s income if it be 
at his disposal. 

1. The indenture recites that by written consent of O. J. 
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Holt the executor of the will bought at public auction the 
lands which are admitted to include those in question, for the 
benefit of the legatees, and afterwards leased them to O. J. 
Holt and another, whose interest O. J. Holt has since bought, 
for life. This lease is admitted to be in full force, and is con- 
clusive on O. J. Holt’s right subject to the assignment, to 
hold it according to its terms, for the executor therein ex- 
pressly covenants for himself and successors that the lessee 
shall have peaceable possession without let or hindrance from 
him or them. The lessor is thus estopped from denying the 
lessee’s right under the lease, and the lessee is estopped from 
denying his lessor’s right to give the lease, since it does not 
appear that the action of either party was produced by im- 
position or taken under misapprehension of his rights. 

2. In regard to the administrator’s authority to direct the 
application of the income payable to O. J. Holt, the will 
itself, the only source of such authority, must speak. It is 
agreed that the administrator holds the principal of the per- 
sonal property, for the heirs, using the income to pay the 
widow’s annuity and for the use and support of the testator’s 
sons. It is only in regard to the son’s income that we have 
to inquire. 

It is first to be observed, that the will provides for no 
accumulation of income not used or required for the widow’s 
“maintenance and support,’ or the son’s “use and support,” 
and gives no express power to the executor to determine 
what is requisite for these purposes, or to withhold any por- 
tion of the income if he thinks it not requisite for the pur- 
poses named; that the widow and the sons are the only 
persons interested in their respective legacies of income, and 
that the will peremptorily directs the executor to pay over 
the income to them for the above named purposes. If the 
legatees have absolute control of their income after its pay- 
ment, and the executor have no authority to withhold it on 
the ground that he fears it will be wasted, then they may 
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authorize any one to collect it as it becomes due and pay- 
able. 

A testator may secure the principal fund of his estate 
intact for the heirs of his children, as he has done in this 
case, or he may leave money for his children to be expended 
for their benefit at the discretion of his executor, without 
giving them any control over it. Such provisions are com- 
mon in cases of profligates, persons incapable of managing 
their own affairs, children and married women. But such, 
restrictions on the use and enjoyment of a legacy if not made 
by statute, must be based on clearly expressed language in 
the will, and is not inferred by a mere statement in the will 
of the testator’s object in giving the legacy. Such I under- 
stand to be the English and American law. It is a view 
based on the consideration, that a provision for the exclusive 
benefit of a donee, with no direction to use it for any other 
purpose, is an absolute gift, subject to all the incidents of 
ownership, and that all conditions repugnant to the full 
enjoyment of an absolute gift are void, since of two clearly 
expressed but inconsistent intentions of the testator, that one 
must fail which is subordinate to the main intent. If a tes- 
tator clearly say that money devised for the benefit of others 
shall be expended by a trustee for them, and shail not be at 
their own disposal, the direction must be followed, unless it 
conflict with other more important directions, or with rules 
of law. But Courts do not make wills, or place any unusual 
meaning on the words of a testator. 

In this will, drafted as counsel say by an experienced 
attorney-at-law, the testator directs that the income be paid 
to his sons for their use as well as support, and fails to give 
the executor discretionary power to determine the nature of 
the use or to withhold the money if not used for support. 

I know no cases, except under the New York statutes, 
which authorize the executor under such a will to direct the 
manner in which the income shall be expended, or to refuse 
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its payment, if he thinks it will not be used for support. 
The New York Legislature has swept away the old rules of 
English Equity concerning trusts, by enacting that none shall 
be valid except those enumerated in their statutes. One of 
their statutory trusts is, “to receive the rents and profits of 
land and apply them to the use of any person.’ Their stat- 
utes declare that the person beneficially interested in such 
trust, “cannot assign or in any manner dispose of such inter- 
est.’—-1 N. Y. Rev. St., p. 728, sec. 55. For many years 
the New York Courts discussed the question whether a trust 
to “pay over” was the same under their laws with a trust to 
“apply to the use.”—Coster vs. Lorillard, 14 Wend., 329; 
Hawley vs. James, 16 /b., 157; Gott vs. Cook, 7 Paige, 534; 
Leggett vs. Hunter, 2 N. Y., 306; Leggett vs. Perkins, 19 
Ib., 454; Noyes vs. Blakeman, 6 Ib., 581. These cases were 
argued by eminent counsel, the first two filling three hun- 
dred and sixty-seven pages of the reports. The case of 
Leggett vs. Perkins, which was considered as settling the 
point, was decided by only one vote in the majority, and that 
vote as Mr. Justice Bronson in his dissenting opinion says, 
was based on a decision which he “verily believed had 
never been made.” The fact that so important a question 
was thus settled after such long and expensive litigation 
under the explicit code of New York, is fair ground for the 
view which I entertain, that a trust to “pay over” a speci- 
fied sum for the use and support of another is by rules of law 
and equity not the same with a trust to apply the same for 
that purpose; and especially that in the absence of statutory 
prohibition, or of clear words of restriction in the will, a 
beneficiary under a will is not restrained from disposing of a 
legacy by the expression that it is “for his use and support,” 
when no power is given to the executor to determine the 
propriety of the expenditure. 

A test often applied to determine whether a legacy is 
vested, is to consider whether on the death of the legatee 
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any unpaid portion would go to his personal representatives, 
or to the residuary heirs named in the will. In the former 
case, the legatee has a vested interest in the legacy to use as 
he wishes, and in the latter case, an interest contingent on 
his using it for the purposes named in the will. I think this 
will fails to show that any portion of O. J. Holt’s share of in- 
come would go to the residuary heirs named in the will. I 
will now refer to the English and American decisions and 
views of text writers on the subject. 

“An express and positive devise cannot be controlled by 
the reason assigned.” —11 Jarman’s Rules for Construction of 
Wills; approved by Redfield in his work on Wills, vol. 1, 
p. 425. “Thus money given to purchase a ring, or an 
annuity, or a horse, to set one up in business, or for his main- 
tenance and education, was in each case held to be an absolute 
gift, and not to create trusts for the particular use.”—1 Red- 
field’s Wills, 708, citing the English decisions. 

The rule is to be sure not applicable when the trustee has 
a discretion as to the amount to be applied, or when others 
besides the first donee are intended to be aided; but neither 
of these conditions exists in the present case. 

“There is a considerably numerous class of cases where 
the bequest has been held to vest an absolute title in the 
donee, and the expression by the testator of the purpose and 
object of the gift has been held merely descriptive of the 
motive of the testator in making the gift. Such are the gifts 
to a father, the better to enable him to provide for his 
younger children, towards the maintenance, education, and 
bringing up of the donee’s children; to enable the donee to 
assist the children of his deceased brother; to enable the 
testator’s wife to support herself and her children at her dis- 
cretion.”—Jb., 712. The gift of the income and annuity in 
this case seems to me to come within the above named class. 

In a recent English case, a devise to the testator’s widow 
for the benefit of herself and family, was held to be an 
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absolute gift to her, the Vice-Chancellor, Sir R. Malins, 
saying: “I am bound to say that the modern decisions tend 
—and I think most reasonably tend—-not to fetter this kind 
of discretion. The widow might give to the family if she 
thought proper, but she was under no obligation to do so.” 
Lambe vs. Eames, 10 Eng. Equity, 270, (1870). If the 
testator devise that his beneficiary alone shall have the 
benefit of funds, and that no right over them shall extend to 
creditors or purchasers, not only must he clearly state such 
intention, but provision should be made for disposition of the 
funds if not so needed or used by the beneficiary, or if he 
attempt to alienate them contrary to the conditions of the 
bequest. See Redfield’s Wills, 669. 

“Upon the principle which forbids the disposition of 
property divested of its legal incidents, it is clear that no 
exemption can be created by the author of the gift from its 
liability to the debts of the donee, and that property can not 
be so settled as to be unaffected by bankruptcy or insol- 
vency.” 1 Jarman Wills, 684. In Brandon vs. Robinson, 
18 Ves., 429, Lord Eldon, Chancellor, says: “Generally 
speaking, if property be given to a man for his life, the 
donor can not take away the incidents of a life estate. The 
old way of expressing a trust for a married woman was, that 
the trustee should pay into her own proper hands and upon 
her own receipt only, yet this Court always said she might 
dispose of that interest, and her assignee would take it.” 

In Perkins vs. Hay, 3 Gray, 406, the testator’s widow was 
not allowed to assign her interest in an annuity. But the 
will itself, in that case, expressly provided that the legacy 
for the widow should be by them (the trustees), applied to her 
“support and maintenance,’ and also provides for the 
disposition by the trustees of all accumulations on the capital 
sum. 

In Graves vs. Dolphin, 1 Sim. 66, cited in Jarman’s Wills, 
688, a testator directed trustees to pay his son an annuity for 
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“his personal maintenance and support,” and that it “should 
not on any pretence whatsoever be subject to the debts, en- 
gagements, charges or incumbrances of his said son, but that 
the same, as it became payable, be paid over into the 
proper hands of him the testator’s said son and not to any 
other person or persons whomsoever.” Held, Shadwell, Vice 
Ch., that the annuity passed to the son’s assignees in 
bankruptcy. 

“And the vesting in trustees of a discretion as to the mode 
in which income is to be applied for the benefit of a cestui 
que trust does not take it out of the operation of bankruptcy 
or insolvency, to effect which, the discretion of the trustees 
must extend not merely to the manner of applying the 
income for the benefit of the cestui que trust, but also to the 
enabling of them to apply it either for his benefit or for some 
other purpose.” 1 Jarman’s Wills, 688. 

In Palmer vs. Stevens, 15 Gray, 343, money was devised 
in trust to the testator’s son, “for the comfort, support and 
education of himself and his children, and after his decease 
to pay the same to his heirs at law.” The son assigned this 
interest, and the assignment was contested, Rufus Choate and 
H. F. Durant being counsel for the contestant. The Court, 
by Hoar, J., held, that the assignment was valid, saying, 
“his right to the income annually is complete, and absolute, 
and as much subject to his disposal as any other interest in 
property.” 

And see Hulme vs. Tenant, and Notes, 1 Leading Cases in 
Equity, 542. 

A testator devised property to his grandchildren, directing 
that it should not be divided among them until after the 
death of his daughters. The Court said, “this restriction is 
clearly repugnant to the absolute and unqualified gift already 
made and is inoperative and void. So are all the postpone- 
ments and prohibitions of the right to sell, encumber or 
divide the testator’s property contained in the will. They 
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are repugnant to the estate given and must therefore fail.” 
Lovett vs. Gillender, 35 N. Y., 628. In Ames ws. Clarke, 
106 Mass., 573 (1871), a testator bequeathed an annuity in 
trust for her brother for life, directing that no part of it 
should be liable for his debts. The devisee assigned the 
annuity, and the assignment was disputed on the grounds 
that the devisee was incapable of supporting himself for 
many years, and had made the assignment without the 
knowledge of those who were contributing to his support. 
The assignment was sustained, the Court by Wells, J., 
saying, “the annuity vested absolutely in Wm. Clarke, (the 
devisee). As a vested right it was assignable, without words 
expressly making it so in the terms of the bequest. The 
proviso that it should not be liable for his debts while in the 
hands of the executor did not give the executor any authority 
to control his disposition of it, nor deprive him of the right 
to dispose of it by voluntary act.” And see Lanman vs. 
Smith, 7 Gray, 151. 

In Webb ws. Kelly, 9 Sim., 469, cited in Roper’s Legacies, 
1495, a gift of rents of land during the life of A, “to be 
applied in equal shares for the maintenance of B and C,” was 
held to be an absolute gift to B of her half during A’s life, so 
that B dying in A’s life, her representatives would take it. 

In Soames vs. Martin, 10 Sim., 287, a gift of the interest 
of a fund “for the maintenance of A,” was held to be an 
absolute gift. In Nevill vs. Nevill, 2 Vern., 430, a bequest 
of £500 to John Nevill’s eldest son to “place him out to 
apprentice,” was held to be an absolute gift which the legatee 
could use as he chose. So in Barlow vs. Grant, 1 Vern., 254, 
Cope vs. Wilmot, Amb., 704, Isherwood ws. Payne, 5 
Ves., 677. 

In Mackett vs. Mackett, 14 Eng. Eq., 53 (1872), the testa- 
tor devised personal property to his widow “for her sole and 
separate use,” adding these words, “the proceeds to be ap- 
plied by her in the bringing up and maintenance of” all her 
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children. The Court held that “by these words he expresses 
the motive of his gift. But he lays no restriction upon the 
legatee.” 

The case of assignment by persons under age, insane or 
incapable of managing their own affairs, is not presented in 
the submission, and is not connected with the view here 
expressed. 

For the reasons and in conformity with the decisions and 
views above stated, I think that O. J. Holt’s income under 
his father’s will is a vested and therefore an assignable 
interest. , 

3. The deed of assignment purports to convey to the 
assignee all the assignor’s property “of every kind and de- 
scription, whether the same be real or personal, with all 
evidences of debt, demands, choses in action and other prop- 
erty of every name and nature,” and to authorize the 
assignee to collect “all claims, demands, choses in action and 
property,” for the purposes named in the deed. I have no 
doubt that this instrument is legally sufficient for the pur- 
poses therein named, and that the assignor’s income from his 
father’s estate may thereby be collected by the assignee in 
like manner as the assignor himself could have done. 

See Story’s Contracts, 376, (b. and e.) 1 Parson’s Con- 
tracts, ch. 14. Burrill’s Assignments, ch. 6. 


Wipemann, J. A valid trust was created by this will, I 
think, notwithstanding that the words trust or trustee are 
never mentioned. 

“All the books which treat of the construction of wills con- 
stantly repeat the formula that the intention of the testator is 
the prevailing consideration in applying all rules of construc- 
tion. This will be found repeated an infinite number of 
times in the American reports.” “And the general intent 
overrides all mere technical and grammatical rules of con- 
struction.” 

Redfield, pages 432, 33 and 34, and cases there cited. 
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“It was said by Lord Eldon, that the word ‘trust’ not be- 
ing made use of, ‘is a circumstance to be attended to, but 
nothing more; and if the whole frame of the will creates a 
trust, for the particular purpose of satisfying which the estate 
is devised, the law is the same though the word trust is not 
used.’ ” 

Hill, page 101, and cases there cited. See also Jarman on 
Wills. Lewin on Trusts, page 149, and cases there cited. 


In fact the creation of the trust as to the personalty is ad- 
mitted by assignee’s counsel, and the question is only raised 
in regard to the realty. Clause 3 of the will gives to Owen 
J. Holt, “one-quarter of all my estate both real and personal, 
the income of the same to be paid to him by my executor,” 
etc. This is not an absolute gift, but a gift coupled with the 
condition that the “executor shall pay to the donee the 
income thereof.” 

In applying the above rules of construction for this clause 
of the will, I fail to see how the testator could, with the 
words he used to express his wishes, have meant and in- 
tended any distinction between his real and personal prop- 
erty. That the fifth clause of this will makes a different 
provision for a daughter does not change the intent of the 
third clause; the contrary, if any inference at all is to be 
drawn from this difference it must be in favor of the trust. 

A valid trust is created by this will and the executor as 
trustee holds the legal estate. 

The next question is: Can Owen J. Holt assign his inter- 
ests in his father’s estate? 

It is argued that the manifest intent of this will is con- 
sistent with rules of law, and that this intention would be 
thwarted by paying over all the income of O. J. Holt to 
extinguish debts already contracted. Clause three of the 
will provides that the “income of the same be paid to him 
by my executor hereinafter named, for his use and support, 
for the term of his natural life, and after,” etc. 
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The question, whether a trust to receive and apply rents, 
etc., is synonymous with a trust to receive and pay over rent, 
etc., has occasioned a great deal of discussion in the New 
York Courts, (Coster vs. Lorrillard, Hawley vs. James, Gott 
vs. Cook and Leggett vs. Perkins) and although in the latter 
case decided affirmatively, it seems to me that this decision 
made under the revised statutes of New York cannot be any 
authority for us. We have here nothing in the shape of a 
statute for guidance and must therefore decide this question 
from the tenor of the will only, and it becomes necessary to 
say whether the testator by the words used did give the 
executor a discretionary power to apply the income provided 
for in the will, that is to say, to withhold it or any part of it 
from the devisee. A careful consideration of the words used 
does not give one the conviction that the testator intended 
any such discretion on the part of the executor; he certainly 
failed to express clearly. I hold, therefore, that the gift to 
O. J. Holt of the income of one-quarter is absolute and conse- 
quently assignable. 

Story Equity Jurisp. 2, §974. 

Thus where a testator bequeathed an annuity to his son, 
“the annuity being declared to be for his personal mainte- 
nance and support during his life,” “and not on any account 
to be liable or subject to the debts of the son, but to be paid 
to him and no other person whatsoever,” the annuity passed 
to the assignees in bankruptcy of the son. “For it was said 
that the policy of the law does not permit property to be so 
limited that it shall continue in the enjoyment of the bank- 
rupt notwithstanding the bankruptcy. The testator might 
have made the annuity determinable on the bankruptcy. 
But while it was the property of the bankrupt it must be 
subject to the ordinary incidents of property and therefore 
subject to his debts.” 

The question to be asked in these cases is: On the de- 


cease of the cestui que trust, would his executor have a right 
29 


446 HAWAIIAN REPORTS, 1873. 


F. H. Harris, assignee, v. A. F. Judd, administrator estate R. W. Holt. 


to call upon the trustees respectively to account for the 
arrears? If he would, then the assignees are prospectively 
entitled to the payments in future. 

In Brandon ws. Robinson, 18 Vesey, 429, ‘the testator 
directed that the share of his son T. G. should be laid out in 
the public funds by his trustees, &c., during his life, and that 
the dividends, interest and produce thereof as the same be- 
came payable and due, should be paid by them from time to 
time into his own proper hands, or on his proper order and 
receipt subscribed with his own proper hand, to the intent 
that the same should not be assignable by way of anticipa- 
tion of any unreceived payment thereof—and that upon T. 
G.’s decease, his said share should go to his heirs. 

Eldon, L. C. “There is no doubt that property may be 
given to a man until he shall become bankrupt. It is 
equally clear, generally speaking, that if property is given to 
a man for his life, the donor cannot take away the incidents 
to a life estate ;” “is quite different from an attempt to 
give him for his life with a proviso that he shall not sell or 
alien it. If that condition is so expressed as to amount to a 
limitation, neither the man nor his assignee can have it 
beyond the period limited.” “If personal receipt is in the 
construction of this Court a necessary act, it is very difficult 
to maintain that if the bankrupt would not give a receipt 
during his life, it would not be assets for his debts. It 
clearly would be so.” The reasoning of Turner, Vice- 
Chancellor, in Rochford vs. Hackman, 10 English L. and E. 
Reports, 64 et seg. See also the reasoning of the Chancellor 
in Hallet vs. Thompson, 5 Paige, 543. 

Hulme vs. Tenant, 1 Lead. Cases, 541 and 542. 

In Ames vs. Clarke, 106 Mass., 573, Wells, J., said: The 
annuity vested absolutely in Clarke. As a vested right it 
was assignable without words expressly making it so in the 
terms of the bequest. 

In Palmer et al. vs. Stevens et al., 15 Gray, 343, the Court 
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held under a similar devise, the devisee’s right to the income 
annually was complete and absolute, and as much subject to 
his disposal as any other interest in property. 

In Perkins vs. Hays, 3 Gray, 409, the Court said: The 
testator intended this sum of $6000 for the use and support 
of his wife during her life, and of his children during their 
minority, and the assignment was declared void. 

Has Owen J. Holt assigned, by the terms of the deed 
quoted, his interest in the income from his father’s estate? 
is the third and last question. 

Deeds of assignment of all property “in the schedule 
annexed mentioned,” convey only such property as is men- 
tioned in the schedule. Burrill on Assignments, page 266, 
et seq. 

But if there is nothing in the instrument, or schedules 
annexed to it, to limit or qualify its operation, a general 
assignment by a debtor of all his estate and effects will pass 
to the assignee everything which is in its nature assignable. 
Ib., p. 354. 

An assignment of all the debtor’s estate and effects will 
pass the interest of the debtor as a devisee of property, even 
though the property may have been devised in trust, to be 
conveyed to the debtor for his own proper use and without 
being liable for his debts. Ib., p. 356; Hallet vs. Thompson, 
5 Paige, 583; 2 Comstock, 397. 

No statute controls these doctrines here, and I must there- 
fore hold that the assignment of Owen J. Holt to F. H. 
Harris conveys the said Holt’s interest in the income from 
his father’s estate. 

C. C. Harris, for the assignee. 

A. F. Judd and S. H. Phillips, for the administrator. 


Honolulu, March 22d, 1873. 
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Joun H. Woop vs. Aro, ALIAS CHEONG YAN SANG. 


LAPSE OF TIME is not a BAR to the penal enforcement of a LABOR 
CONTRACT, if it result from the servant's own act. (HARTWELL, J. 
DISSENTING. ) 


OPINION OF ALLEN, C. J. 


This case is submitted on an agreed statement of facts. 

The defendant entered into a contract to labor for the 
term of five years from the first of November, 1865, and in 
the April Term of the Supreme Court, 1868, he was tried, 
convicted and sentenced to imprisonment for the term of five 
years, with hard labor, for an assault on the plaintiff with a 
weapon obviously and imminently dangerous to life, and that 
he remained in prison in execution of sentence until his dis- 
charge on the 7th day of February last. 

The counsel for the defendant contends that as the time of 
the contract, namely, five years, has expired, the defendant’s 
term of service has expired and that he cannot be ordered 
back to service; and that the only remedy of the plaintiff is 
an action for damages, and not the remedy given by Sections 
24 and 25 of Chapter 78 of the Penal Code. 

By the Sections referred to, a person lawfully bound to 
service, who willfully absents himself from such service, may 
be arrested by warrant of a magistrate on complaint, and if 
the complaint is maintained the offender shall be restored to 
his employer and the Court has a discretion to impose an 
additional term, not exceeding double the time of absence, 
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but such additional term of service shall not extend beyond 
one year next after the original term of service; and it is 
further provided that in case the person still refuses to serve, 
the magistrate may send for him, and if he still refuses the 
magistrate is authorized to commit such person, and there to 
remain at hard labor until he consent to serve according to 
law; and in case of a second desertion he may be committed 
to prison, there to remain at hard labor for any term not 
exceeding three months, at the expiration of which he shall 
be restored to his employer to serve out his original term of 
service, and any penal term that may be added thereto by 
said justice. 

In the case of Wood vs. Hookina it was contended that the 
judgment was illegal, because the additional term of service 
imposed extended beyond one year next after the end of the 
original term of service. The Court say: “The’ question 
which arises in this case is this: When does a contract 
terminate—at the time specified in its terms, or on its fulfill- 
ment? It is a sound legal proposition that a party is not 
relieved of the responsibilities of his contract until it is 
fulfilled, unless by agreement. 

“Contracts of this character are usually made, conditioned 
for an advance, and, if this construction of the law should 
obtain, it would be an inducement to make a contract, 
receive the advance, ship as a seaman—as the respondent 
did—remain abroad until the time has expired, and then 
come into Court and claim an exemption; or, if he preferred 
not to remain at sea so long at one time, he can do as the 
respondent did, desert two or three times, and, after short 
absences, the time will have elapsed. He enjoys his 
advance, and complies, as it is contended, with his contract. 
This could not have been the intention of the Legislature— 
the law never aids a man in a dishonest purpose. We regard 
this view of the statute as against a sound legal construction, 
as well as against the authorities.” 
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It has been said that as this point, made and decided in 
the case, was not necessary to its decision, therefore it should 
not be regarded as a final adjudication of the Court. It was 
elaborately argued by counsel and carefully considered by 
the Court, and decided upon the construction of the statute 
as made by a majority. There were other considerations of 
the case upon which the decision was made, but as the point 
was made and argued, the Court regarded it a duty to make 
a decision upon it, although, according to usage, it might 
have been re-argued on exceptions being taken, but as this 
was not done I regard it as a solemn decision. It may be 
overruled, but until then it must be held obligatory. 

In that case the excess of time was occasioned by desertion, 
and in this case by absence occasioned by imprisonment 
under sentence of the Court after conviction for a high crime. 

If the position taken by the counsel for the defence is to 
be sustained, a person may contract for a certain time, 
receive the advance agreed upon, and then commit a crime 
and be convicted and sentenced to imprisonment for a term 
of years, longer than the term of his contract, and on the 
expiration of his sentence he is freed from the fulfillment of 
the contract of labor as provided for in sections of the Code 
referred to. 

Desertion is not regarded as a defence to the fulfillment of 
a contract, a fortiori, crime cannot be. Besides the statute 
expressly declares, that the penal time imposed for continued 
refusal to return to service, shall not be included within the 
original term of service, why, then should the penal term for 
crime be included? 

This statute was enacted, of course, in reference to the 
business of the country. The productions of the country must 
be gathered and secured, or manufactured when mature, and 
if neglected they deteriorate and are essentially damaged, and 
the law in question is designed, to prevent persons from will- 
fully violating their contracts, and doing damage to their 
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employers. It is in degree as essential to the sugar planter 
that his employees should remain with him to perform his 
service as agreed upon, during the crop, as it is for the sea- 
men to remain on the ship during the voyage. A sugar 
plantation encounters as many adverse winds as a vessel, and 
is quite as likely to be endangered in crop time as a vessel 
is on a lee shore, when all hands are required. 

In many countries where labor is plenty and heavy 
advances are not necessary to procure laborers, this law is not 
necessary. But the Legislature, in their wisdom, passed the 
law, as applicable to the condition of affairs here. 

But it is contended that it is in restraint of one’s liberty,— 
why more so than any other contract which a man makes 
and honestly fulfills? If a mechanic undertakes to build a 
house, it occupies his time and diverts his attention from 
other pursuits which, perhaps, he might prefer. Every man 
in public office is under obligation to attend to its duties, 
and it is often in restraint of his wishes, but no one thinks 
that it impairs his liberty. The Court is of opinion that it is 
immoral to fail to fulfill a contract without a reason. The 
man when he makes the contract understands perfectly well 
its terms, and receives advantages in advance, and if fully 
complied with, how is his liberty interfered with? It was 
optional whether he made the contract or not, but when he 
has made it, and receives part payment, it is not true liberty 
regulated by law for him to abandon his obligations and 
defraud his employer out of the money advanced. But it is 
said, bring your action for damages. This may be regarded 
in most cases as mere mockery. It is to incur a bill of costs 
without the slightest probability of receiving the amount 
awarded. There would be some strength in the argument, 
if the damages could probably be secured, but the Legisla- 
ture, in their wisdom, considered the necessities of the busi- 
ness done here, as well as the condition, moral and physical, 
of the people who usually enter into contracts of this 
character. 
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In contracts both parties have their rights, and if either 
fail to fulfill, a wise administration of the law will enforce 
them. Nothing tends so much to demoralize a people as a 
belief that it is optional to fulfill a contract. 

The law often makes a public sentiment of great practical 
value. If violations of duty and commissions of offences are 
disregarded and pass unpunished, there will be a constant 
depreciation of the true sense of moral obligation. 

In the law in question, if there are objections in its prac- 
tical working, the Legislature is the source of reform. 
Courts cannot make the laws; but it is their duty to inter- 
pret and enforce them. 


HARTWELL, J., dissenting: It is agreed that the defendant 
has not performed the five years of labor, and is to be 
regarded as having willfully absented himself from service 
without consent of his master. We have only to say, there- 
fore, whether the statutes concerning penal enforcement of 
labor contracts apply to this contract after the lapse of time 
that has occurred. It is well to bear in mind that the mean- 
ing of a contract is found in its terms, and that the statutory 
remedy for its enforcement in case it be not performed is 
another thing. The Legislature do not make contracts, but 
merely provide remedies to be used if they are not per- 
formed. 

In Wood vs. Hookina, at the January term, 1869, a 
majority of the Court (ALLEN, C. J., and Austin, J.) took 
the view that the lapse of time was no bar to the operation 
of the statute, HARTWELL, J., dissenting. I should not enter 
into the discussion of this question if that opinion had been 
required to be given for the disposition of the case, or if it 
were the final opinion of a majority of the Court. But the 
case was then before the Court as at nisi prius, for the first 
time, and the defendant was discharged because the plaintiff 
had not kept his part of the contract, so that the views enter- 
tained by the Court on points suggested by counsel but not 
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requisite for the disposition of the case, are not a precedent. 
I am further induced to state why I still adhere to the view 
I expressed in that case, for the reason that a principle of law 
is involved which does not rest on rules of practice or con- 
struction which the Court may adopt, but on language in a 
statute which seems to me to be clear and peremptory. [See 
note ad finem.] 

The statute provides that in case of willful desertion from 
service, the Justice may commit the servant to prison, 
“there to remain at hard labor not to exceed three months; 
and at the expiration of such imprisonment, shall order such 
offender to be restored to his master to serve him for the 
remainder of the original term of service and any penal term 
which may have been added thereto; provided that such ad- 
ditional term of service shall not extend beyond one year next 
after the end of the original term of service.” Sections 24 and 
25, p. 233, Comp. Penal Code. 

These words clearly exclude all power to impose additional 
penal service extending over one year from the end of the 
original term. The original term of service expires by lapse 
of time, whether the service itself be performed or not. 
The performance of the service and the “end of the original 
term of service’ are not synonymous terms. If it were 
meant that the servant should be compelled to serve for a 
term equal to the time of his absence, the Legislature could 
easily have said so, instead of saying that he should be com- 
pelled to serve “for the remainder of such original term of 
service and any penal term that may be added thereto,” 
which is limited as above, to “one year next after the end of 
the original term of service.” 

I desire neither to restrict nor enlarge the plain meaning 
of the statute. If the Legislature have failed to provide for 
penal enforcement of labor contracts in cases of desertion con- 
tinued over one year after the end of the term agreed on; or 
if the contract fix the term by dates without stipulatiig for 
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the performance of the labor after the expiration of the term, 
it is not for me to extend either the statute or the contract. 
The criminality of non-performance of labor contracts on the 
part of the servant is well appreciated here. But laws for 
the imprisonment of the person for non-performance of con- 
tracts must be construed, if at all, in favor of liberty. I 
think our statutes fix a period of limitation of the penal 
enforcement of labor contracts, which ends with the lapse of 
the original term of service and one year thereafter. 

Since preparing the foregoing statement, I have been in- 
duced to reconsider it with care, in deference to the opposing 
views of their Honors the Chief Justice and Second Asso- 
ciate Justice, who think our statutes authorize the penal 
enforcement of this contract, notwithstanding the lapse of 
time. 

By the 24th Section, p. 233 compiled Penal Code, on the 
master’s complaint of the servant’s willful desertion, the 
Justice “shall order such offender to be restored to his mas- 
ter, and he shall be compelled to serve not to exceed double 
the time of his absence. * * provided always that such 
additional term of service shall not extend beyond one year 
next after the expiration of the original term of service.” 
By the 25th Section, “If any such person shall refuse to 
serve according to the provision of the last section, or the 
terms of his contract, * * and if such refusal be persisted 
in,” the Court is authorized “to commit such person to 
prison, there to remain at hard labor until he will consent to 
serve according to law;” and on the servant returning to 
service and again willfully deserting, the Court is “author- 
ized to commit such person to prison, there to remain at 
hard labor for any term not to exceed three months; and at 
the expiration of such imprisonment, such Justice shall order 
such offender to be restored to his master, to serve him for 
the remainder of such original term of service and any penal 
term that may have been added thereto by such Justice.” 
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It is clear that if the original term of service shall have 
expired when the servant is brought before the Justice 
under the 24th Section, the labor thereafter ordered is com- 
pulsory labor, or a penal sentence in the nature of compensa- 
tion for a breach of contract, and is additional to the original 
term in the sense that it comes after the end of that term, 
and therefore by the statute cannot be extended over the 
year next ensuing the end of such original term. 

The provision in the 25th Section for serving “according 
to law” or “according to the provisions of the last section,” 
does not, as it strikes me, mean the same with serving 
“according to the terms of the contract.” I distinguish be- 
tween service under the contract within the term agreed on, 
and service after that term required to be performed as a 
penalty for the violation of the contract. 

It seems to me that the Act of July 29th, 1872, in relation 
to labor contracts sustains this view, in its third section, viz.: 
“No person bound by contract to serve another shall be held 
or compelled to work for any period of time beyond the date 
when the contract shall by its terms expire in liquidation of any 
debt or advance made to said laborer during the term agreed 
for,” &c. The penal labor meant in this Act is, to be sure, 
imposed for violation of an obligation to pay a debt, but the 
expressions “beyond the date when the contract shall by its 
terms expire,” and “after the end of the original term of 
service,” seem to me to be alike in fixing a limit by time 
alone. 

Moreover, a contract to be binding at all, must be mu- 
tually binding. After the expiration of the original term of 
service, the master is under no obligation to take the servant 
back, although entitled to compensation for loss of service 
willfully caused by the servant during the term. Therefore, 
by the law of contracts, the master does not obtain the ser- 
vice after the term has expired, by virtue of an existing 
contract, but merely by virtue of the penal statute applicable 
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to violation of the contract. The labor then performed is 
coercive, on the decree of the Court, and may be avoided on 
making “satisfaction to the master for the loss and injury 
sustained by such absence.” 

In any aspect of the case, I find myself unable to assent to 
the view of the majority of the Court, inasmuch as the limi- 
tation of penal or coercive service seems to me to be fixed 
by law. 

Statutes fixing a period beyond which no suit can be 
brought on a contract, as for instance a promissory note, do 
not assume that the contract is performed. But such statutes 
are commonly pleaded in defence. I think the limitation in 
our labor laws is a like defence. 

“An extra-judicial opinion may be an opinion given on a 
question that it is unnecessary to decide in the case where it 
was given; which the case or the circumstances of the case 
did not call for; that was not essential to the decision of the 
case; which it was unnecessary to give; an opinion given in 
Court if not necessary to the judgment given of record, but 
that it might as well have been given if no such, or a con- 
trary opinion had been broached, is no judicial opinion, no 
more than a gratis dictum.” These definitions are collected 
from the decisions of the first judges of England, in Ram’s 
work on Legal Judgment, ch. 5. 


WipEMANN, J.: “Where the language of an instrument 
is neither uncertain nor ambiguous it is to be expounded 
according to its apparent import: and is not to be warped 
from the ordinary meaning of its terms.” “Where the 
words are clear and definite, they must be understood accord- 
ing to their grammatical construction and in their ordinary 
meaning.” Story on Contracts, §639. 

“As every contract derives its effect from the intention of 
the parties, that intention, as expressed or inferred, must be 
the ground and principle of every decision respecting its 
operation and extent, and the grand object of consideration in 
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every question with regard to its construction.” 2 Pothier 
on Obligations, pp. 30 and 31. 

“Tf the language of an agreement is not attended with any 
real ambiguity and uncertainty, and is not controlled or 
affected by an established usage or general principles of law, 
it is not reasonable to recur to an arbitrary construction 
founded upon an uncertain construction of the intention of 
the contracting parties, or upon the course which they would 
probably have pursued if an accidental contingency had been 
foreseen.” Ibid, p. 32. 

The second clause of the contract submitted sets forth, that 
the said ...... Afo shall and will perform such labor as ...... 
may direct, during the term of five years, (Sundays, etc., 
etc., excepted,) to be computed from the date of his entering 
upon his duty. The contract is dated 10th July, 1865, and 
was assigned by the Minister of Interior on the Ist of 
November of the same year, and it is probable that Afo 
entered upon his duty on the 2d of November, 1865. 

I am quite clear that the five years stipulated in the con- 
tract to be computed from the date of entering upon his 
duties meant the five years from November, 1865, to No- 
vember, 1870, and no other. 

The submission is under Section 1419 of the Civil Code, 
(Pen. Code, Chap. 78, Sect. 24,) and that section provides 
that “If any man lawfully bound to service, shall willfully 
absent himself, etc., etc., the justice shall order such 
offender to be restored to his master, and he shall be com- 
pelled to serve not to exceed double the time of his absence, 
in the discretion of the Court, etc. etc., provided, always 
that such additional term of service shall not extend beyond 
one year next after the end of the original term of service.” 

No additional service can be imposed in this case, and I 
am not sure that under the wording of this section the defen- 
dant could be compelled at all to work out the unfinished 
term of the original contract. The demand in this case is 
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for the original term, and additional service is especially 
disclaimed. 

“The effect of the obligation which a person contracts to 
do any act, is that he ought to do what he has engaged, and 
that if he does not, after having been placed en demeure, he 
ought to be condemned in damages to the person in whose 
favor he is obliged,” etc. 2 Pothier on Obligations, §146. 
This is the universal rule, and there can be no doubt that in 
this case an action for damages would lie. The defendant is 
legally as well as morally bound to fulfill his contract, or to 
bear the consequences of a breach. The plaintiff has a right 
to demand from this Court a judgment in his favor. The 
defendant admits this, but contends that specific performance 
can not be enforced. Section 1420 of the Civil Code sets 
forth that: “If any such person shall refuse to serve accord- 
ing to the provisions of the last section, or the terms of his 
contract, his master may apply to any district or police 


justice ..,... who shall be authorized ...... to commit such 
person to prison...... until he will consent to serve according 
to law.” 


Whatever doubts I entertained of the applicability of this 
section (the submission being in terms under Section 1419,) 
were removed by the opinion of both the Chief Justice and 
the First Associate Justice, that a decision should be ren- 
dered in this case under this section as well as the preceding. 

I am therefore of opinion that the defendant refusing to 
serve according to the terms of his contract, should, if he 
persists in such refusal, be sent to prison, there to remain, at 
hard labor, until he will consent to serve according to law. 

The 1419th Section provides for an additional term of 
service, by way of fine, and provides that such additional 
term, imposed under it, shall not extend beyond one year 
next after the original term of service. The limitation of the 
additional term does not imply even the limitation of the 
original term. And if I consider the “reason and spirit of 
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the section, and the cause which induced the Legislature to 
enact it,’ (C. C., Section 12,) I am forced to the conclusion 
that the Legislature, in said 1419th Section, did not intend 
to limit the original term of a contract. To hold the contrary 
would be equivalent to saying that any one under a contract 
in which time is a consideration, might avoid his contract by 
absenting himself. This it seems to me is the very opposite 
to what the Legislature intended by enacting the Master and 
Servant Act. 

L. McCully for plaintiff. 

E. Preston for defendant. 


Honolulu, April 2d, 1873. 
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ESTATE OF KAILIKANOA, DECEASED INTESTATE. 


APPEALS from a decree at Chambers must be taken within ten days 
by Rules of Court, or they are invalid; judgment on any subse- 
quent verdict would violate the rights of original parties not repre- 
sented in such appeal. 


Lecitimacy is fixed by law existing at the time of birth. 


P. Nahaolelua was appointed administrator on the said 
estate November 26th, 1862, by J. Wight, Circuit Justice of 
Hawaii. December 6th, 1870, he filed a petition before the 
Chief Justice of this Court in Probate, alleging that in 1866 
he sent an account of his administration to said Circuit 
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Justice, and in 1867 was informed by D. Naiapakai, suc- 
cessor of said Justice, that he had received said account and 
would advertise it for hearing, but had not done so, and had 
now ceased to be the Circuit Justice; wherefore, the peti- 
tioner prayed for a hearing on his accounts, and that the 
heirs of said estate be declared. At a hearing December 
31st, the account was approved, the administrator discharged 
January 21st, and the Court decreed that Nahaolelua was 
entitled to inherit one undivided half, and Hoomana (w.) the 
other half of said estate. This decree was opposed by Mrs. 
Hanakaulani Holt, and by John A. Simmons. From this 
decree, Mrs. Holt’s counsel, February 4th, filed a notice of 
appeal, and at the April term moved that the following issue 
of fact be tried by jury, viz.: “Whether P. Nahaolelua, 
the petitioner, is entitled to inherit the estate of the said 
Kailikanoa, decedent, by virtue of the statutes of descent of 
property in this kingdom.” The jury rendered the following 
written verdict, viz., (translated): “On considering the 
case of Hanakaulani and O. J. Holt vs. P. Nahaolelua, eleven 
of the jurors approve the title of Hanakaulani and O. J. 
Holt, and one, that of P. Nahaolelua.” Nahaolelua’s counsel 
excepted to the verdict as contrary to evidence and not 
responsive to the issue. The bill of exceptions states that 
the evidence on both sides was, that Opuainapeau (k.) and 
Keolewa (w.) were the parents of Kapehe, the mother of 
Kailikanoa by Kahai, and after Kahai’s death, mother of 
Huakini by Kuaaumoa; that said Huakini was petitioner’s 
half brother, begotten by the same father from Keauhuhu, 
while Kapehe was living with him undivorced, and that this 
occurred in ancient times; that Kapehe second, daughter of 
Keaka, sister of Kapehe first, is still living, being of a col- 
lateral branch of the same degree with that of Mrs. Holt; 
also, that Mrs. Holt is granddaughter of Paele, sister of Ka- 
pehe first, mother as above stated of Huakini, the person last 
seized of said estate. 
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HarTWELL, J. The appeal was not taken until more than 
ten days after the decree, therefore the subsequent proceed- 
ings are invalid under the rules of this Court, as to all 
persons not parties. Hoomana and Simmons were parties at 
the first proceedings, and are not represented in or affected 
by the appeal. 

Mrs. Holt is not sole heir in any event, as Kapehe’s claim 
is of like degree, and Hoomana is heir of one half of the 
estate, whether Nahaolelua or Mrs. Holt and Kapehe have 
the other half. There is no propriety in a partial issue like 
this, and no judgment could be pronounced on the verdict 
which does not necessarily violate the rights of others. This 
is true, whatever the verdict. But if the appeal were duly 
taken, the issue correct, and the verdict responsive to the 
issue and sustained by the evidence, the jury must be 
deemed to have misconceived the law. For statutes of mar- 
riage and descent were not enacted when Nahaolelua was 
born, and his legitimacy cannot be determined by  subse- 
quent legislation. 

But as the appeal was not duly taken, and as the issue is 
incorrect, the verdict should be set aside, the appeal dis- 
missed, and the parties remitted to their former rights. 

Verdict set aside, appeal dismissed. 


R. G. Davis for the exceptions. 
A. F. Judd contra. 


30 
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SUPREME COURT—IN BANCO. 


JULY TERM—1871. 


Allen, Ch. J., and Hartwell, J. 


Tue Kine vs. A. C. BuFFUM. 


Tue Porice Court has jurispICcTion of complaints of violation of 
the statute which requires LICENSED PHYSICIANS to record pre- 
scriptions of Polsonous drugs, 


If the complaint fail to aver TIME AND PLACE exactly the averments 
will be made on request. 


Exceptions from the last April term. The defendant was 
convicted before the Police Justice of Honolulu of violating 
the provisions of the 4th Section of the Act of July 23d, 
1868, Chapter 88, Compiled Penal Code, viz.: “Every 
licensed physician, druggist or apothecary who shall com- 
pound, sell or deliver any prescription containing any poison- 
ous drug, or substance deleterious to human life, to be used 
as medicine, shall enter upon his books said prescription 
written out in full, with the date thereof, with his own name 
appended thereto, or the name of the physician who pre- 
scribed the same,- and the person to whom the same was 
delivered; and no such prescription shall be compounded, 
sold or delivered, unless the name of the person compound- 
ing, selling or delivering the same, or the name of the 
physician prescribing the same, be appended to the prescrip- 
tion in full, and every such prescription shall be preserved; 
and said books and prescriptions shall be subject at all times 
to the inspection of the Minister of the Interior or his agent.” 

The defendant appealed, and at his trial asked the Court 
to instruct the jury that the above section “was designed to 
apply to written prescriptions only, and not to remedies ad- 
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ministered by a licensed physician in the emergencies of 
medical practice; because the druggist or physician who 
compounds the prescriptions of another is not to be presumed 
to know the nature of the disease or remedy, or to whom it 
is to be administered, and is not responsible for it; but the 
physician who administered the medicine is presumed to 
know this, and is responsible for mal-practice if the remedies 
are not adapted to the disease, and ill consequences result.” 

The presiding Justice declined to give this instruction, and 
instructed the jury, that “if the doctor administered a poison- 
ous drug or substance deleterious to life, in such quantities as 
are unusual in the ordinary course of practice, he should 
have entered the same in his books, which should have been 
open to the inspection of the Minister of the Interior.” 

A motion for a new trial on the ground that the verdict 
was against law and evidence, and the instructions, was 
denied. A motion in arrest of judgment, for error in re- 
fusing the instructions prayed for, was denied. A second 
motion in arrest of judgment was denied, which alleged the 
following grounds: “1. That the Police Justice had no 
jurisdiction to render final judgment. 2. If there was juris- 
diction, there is no record in this Court of such judgment. 
3. There is no record in this Court of any charge against the 
defendant, showing the time, place or acts constituting any 
offence against the laws of this kingdom. 4. That a viola- 
tion of the Act of June 23d, 1868, is not a criminal offence 
on which a judgment of conviction for a fine can be rendered. 
5. That no action can be brought under said Act to recover 
the forfeiture except by civil process in the nature of a 
qui tam action.” 

Exceptions were taken and allowed to each of the above 
rulings. 

W. C. JONES FOR DEFENDANT. 


1. The jurisdiction of the Police Justice in civil actions is 
limited by statute, and is only extended in specified cases of 
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crimes and violations of license laws. The remedy for a for- 
feiture under the statute is in the nature of a civil action, and 
must be brought in a Court having jurisdiction specially con- 
ferred by statute. The 5th Section of the Act provides, 
“That any person violating the provisions of this Act shall 
forfeit a sum not exceeding one thousand dollars for each 
offence.” No form or tribunal is specified, but it must be a 
competent tribunal. 

2. The jurisdiction of inferior tribunals must be shown 
affirmatively. Crepp vs. Durden, 1 Smith’s Lead. Cases, pp. 
991, 994, et seg.; Williamson vs. Berry, 8 How., 495. A new 
statute liability is confined to the words of the Act creating 
it, and must be construed strictly. 33 Cal., 212; 1 Barb., 
647; 1 Coke, 37a; 5 Mass., 514; 6 Ib., 44; 1 Met., 533; 2 Ib., 
55; 4 Pick., 232; 18 Wend., 220; 1 B. & Ald., 859; 3 Hill, 
412; 1 Al. & Ellis, 667; 7 Barb., 337. 

S. H. Phillips, Attorney General, for the Crown. 


OPINION OF THE COURT BY HARTWELL, J. 


The act complained of is termed an offence by the statute 
itself, Section 5, p. 263, Penal Code; and is defined as a mis- 
demeanor. Tb., Section 2, p. 1. For an offence within the 
jurisdiction of Police and District Magistrates, a criminal 
complaint like the present is the correct procedure. Const., 
Article 7. A violation of statute requirements concerning 
licensed physicians is a violation of a license law within the 
meaning of the statute which makes all offences of violating 
license laws cognizable before the Police and District 
Justices. 7b., p. 127, Sect. 9, and of pp. 141, Sect. 47, 142, 
Sect. 51, Civil Code, p. 7, Sect. 11. 

The statute plainly requires medical prescriptions contain- 
ing any poisonous ingredient to be recorded. The instruc- 
tion prayed for would set aside the statute, and the one 
given was extremely favorable. 

The record is sufficiently full for statute requirements, 
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although if requested at the trial, further specifications would 
have been required to be given and recorded. Rex vs. 
Gillingham, 2 Haw., p. 760. The records show a conviction 
and a judgment before the Police Court. 

Exceptions overruled. 

The Attorney General then moved for judgment, which 
was pronounced by the Chief Justice, who tried the cause,— 
$250 fine and costs. 


Honolulu, August 2d, 1871. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


THE KInG vs. KAHALEWAI. 


A NEW TRIAL is not granted as against EVIDENCE unless, manifestly, 
a mistake has been made or injustice done, by abuse of power by 
the jury. 

AFFIDAVITS of persons who overheard discussions in the jury room 
can not be shown to invalidate VERDICT. 


Decision of the Court delivered by Chief Justice ALLEN. 


The defendant was indicted for the crime of murder, upon 
which he was tried and convicted of manslaughter in the 
first degree; whereupon a motion was made by defendant’s 
counsel that the verdict be set aside and a new trial ordered, 
on the ground, lst, that the verdict was against the weight 
of evidence, and 2d, that a juror, Moanauli, after the jury 
had retired to consider their verdict, called in aid of an 
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argument for his conviction, the former life of the defendant 
and alleged former actions, the same not having been put in 
issue on the former trial, and that said juror in the jury- 
room manifested such a bias and prejudice against defendant 
as to render him an unfit person for the trial of this case, and 
that he could have been successfully challenged. 

It is in evidence that the prisoner was a strong man, and 
that his wife was sickly, disabled by paralysis, and it is in 
proof that a short time before the alleged violence to his 
wife, the prisoner became very angry with Mrs. Wirt, in 
whose house they were residing, and in his passion broke a 
portion of the banisters of the house, and also some crockery, 
and that the persons present were frightened at his conduct. 

It appears by the testimony of Mrs. Wirt that she was up- 
stairs when she heard the noise below, and went down and 
went into the room where the deceased was lying on her 
face, and ran to her where she was lying and called to one 
Antone, who was still in the room, and said, “Why do you 
not go to the assistance of the sick woman?” “I ran to her 
and lifted her up nearly in a standing position, when the 
prisoner came up to me and pushed me over, and the first I 
knew was I fell down on my back, and his wife fell out of 
my arms;” whereupon she, the witness, immediately left and 
went for a policeman. 

It is further in evidence by Antone that the prisoner not 
only broke the dishes, but his writing desk, and jumped on 
the bedstead and tried to break it; that he seized his wife 
by the back of the neck, and jammed her head down with 
one hand, and Mrs. Wirt, the witness referred to, ran to her 
assistance and said to him “Why are you standing there?” 
He also corroborates the testimony of Mrs. Wirt, who swears 
that the prisoner pushed her back, and that she got up and 
ran out, and there was then remaining in the room no other 
person than prisoner, his wife, and the witness. The pris- 
oner then exhibited other acts of violence, such as throwing 
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the cover of his writing-desk at his wife, which, in his anger, 
he had broken. This, however, did not do any particular 
injury. 

At this time, the witness says that he was standing at the 
door, and thinking, as he says, that the prisoner might 
attack him, he ran out, and stood by the open window, 
mauka, on the veranda, and he then saw prisoner drag his 
wife by the right leg from the inner room into the veranda 
room towards Waikiki, the entrance to that room having a 
step four or five inches high.. He dragged her with all his 
strength and force, and the witness then ran for the police, 
and on his return with the police he looked in at the window 
and saw prisoner embracing his wife with his arms around 
her, speaking to her, but she could not reply; she was 
gasping for breath, and soon after died. 

Dr. Trousseau, who made a post mortem examination, says 
that “although the examination does not show sufficient 
violence to cause immediate death, my opinion is, that had 
not the woman been subjected to violence of some sort she 
might have lived for years.” He further states “that in- 
valids, if they suffer from violence, die easier than persons in 
health, and in my opinion the death was caused by con- 
cussion of the brain and spinal cord by injurious causes that 
night.” 

The counsel for the defence contends that there is a con- 
flict of testimony between the testimony of Antone and Mrs. 
Wirt, in relation to the presence of Antone at the window, 
when he says he saw prisoner drag his wife from one room to 
another. 

Mrs. Wirt testifies that when prisoner pushed her down, 
she immediately left; and Antone swears that he was left 
with the prisoner and his wife; all of them were frightened, 
and the whole transaction took but a few moments; but 
there is much more reliance to be placed on Antone’s testi- 
mony in relation to the dragging of the body than in the 
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precise time of the meeting of these parties on the street. 
Besides, Antone’s testimony is corroborated by that of the 
doctor, who swears that, in his opinion, had the woman not 
been subject to violence of some sort she might have lived 
for years. 

The violent temper of the prisoner is illustrated by the 
breaking the banisters and the dishes; by his pushing Mrs. 
Wirt over, and thereby letting his wife fall; by his breaking 
his writing-desk, and throwing the cover at his wife; and by 
his jumping on the bed, as if to break it down; all go to con- 
vince one that the statements of Antone of his dragging his 
wife from one room to another were in accordance with his 
conduct immediately preceding. 

The jurors visited the scene of this alleged homicide, and 
they were enabled to judge whether Antone’s testimony was 
consistent with the situation of the rooms. 

The rule of this Court, repeatedly made, is that a new 
trial will not be granted for the reason that the verdict is 
against the weight of evidence unless it clearly appears that 
it is so manifestly against evidence as to lead to the convic- 
tion that a mistake has been made, or that injustice has been 
done through abuse of power on the part of the jury—How- 
land vs. Jacobs, 2 Haw. Rep.; The King vs. Cornwell, same 
vs. Kauna, same vs. Heinricks, Forbes vs. Gibson, 3 Haw. Rep. 

In this case, after a careful re-examination of the testi- 
mony, we are satisfied that the verdict was legally found, in 
accordance with the evidence. 

In support of the second ground of exception, two affidavits 
are filed, in which one of the deponents declares that he was 
in an adjoining room to the jury room when the jury were 
considering the case of defendant, and overheard one of the 
jurors, named Moanauli, say in the discussion with each 
other, after the case was given to them, “That he, the defen- 
dant in this case, had been Circuit Judge at Maui, and had 
trampled on the law there; that he had afterward been 
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accused and imprisoned for trampling on the law here, mean- 
ing on Oahu; and now he is brought here for killing his wife, 
and therefore, he continued to argue; he ought to be pun- 
ished severely.” 

Kailiuli, who had the jury in charge, in his affidavit, says 
that he heard J. Moanauli, one of the jurors, say, while they 
were deliberating on the verdict: “We are not more 
learned in the law’ (or know the law better) than Kahalewai, 
for he is a man that was made Circuit Judge of the island of 
Maui, and was afterward removed from that office; he first 
trampled the law under his feet and was imprisoned for it; 
this is the second time, how are we to reduce his punishment 
like people who do not know the law?” 

Mr. Justice Shepley, in the case of Studley vs. Hall, 22 
Maine, 201, says: “That jurors cannot be permitted to dis- 
close their deliberations and proceedings while consulting 
together in their private room,” but the rule does not extend 
to their conduct at other times and other places. 

In the case of Bridge vs. Eggleston, 14 Mass., 247, the 
Court ruled that jurors are not to be permitted to testify to 
the motives or inducements upon which they have given in a 
verdict. 

In the case of Howland vs. Jacobs, 2 Haw. Rep., 157, the 
Court say, “that the jury make up and deliver their verdict 
under the solemnity of an oath, and no declarations of theirs 
can be received to convert its truth by showing misconduct 
on their part,” and it would be very unsound for a court to 
set aside a verdict for any irrelevant conversation. 

In Murdock vs. Summer, 22 Pick., 156, the Chief Justice 
declared the rule to be inflexible, that affidavits of jurors will 
not be received to show misconduct, or irregularity on the 
part of the jury, or any of them. 

This principle is recognized in the 9th Cushing, in Cook 
vs. Coster, 278; and also in Stroker vs. Graham, 4 Meeson & 
Welsby’s Rep., 724. There are no conflicting authorities on 
this subject. 
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It is a rule founded upon principles of public policy. It 
would not be difficult for parties to raise a question of 
irregular discussion by the jurors, and that they in the course 
of their deliberations discussed matters that ought not to 
have had any influence on their judgment, and may not have 
had any. In Cook et al. vs. Coster et al, 9 Cush. Rep., the 
Court say, “that all communications among the jurors are 
confidential; they are intended to be secret, and it is best 
that they should remain so.” If this principle is to be 
recognized, it follows of course that affidavits of one over- 
hearing their discussions would be clearly inadmissible. 

A jury in their discussions may perhaps refer to too much 
irrelevant matter, but it is impossible to tell how much influ- 
ence it has in the formation of their verdict. If such 
evidence was admissible, there would be no verdict safe from 
further investigation. A man intent on listening would im- 
agine that he heard what he wanted to hear. It is a mode 
of obtaining intelligence of the deliberations of a jury that 
should be at once discouraged. 

When the jury have declared their verdict in open Court, 
it would certainly be unsafe to admit affidavits of a limited 
portion of their discussions. They are supposed to make 
their decision upon the law and the evidence aided by the 
arguments of counsel and the charge of the judge, and to 
admit affidavits of a single remark made by a juror would 
compel the necessity of re-opening the whole case and exam- 
ining the best testimony, which would be the whole panel. 
If public policy requires that all communciations among the 
jurors should be confidential, and that they are intended to 
be secret, then it follows, that affidavits of persons over-hear- 
ing the discussions should not be received. In our view, it 
is as incompetent as the affidavits of jurors, and far less satis- 
factory, as only giving a very partial and imperfect repre- 
sentation of their deliberations. A single sentence from the 
whole discussion would be at best very unsatisfactory. 
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The general principle contended for by the counsel for the 
defendant is correct, when a juror before a trial had declared 
that he would be bound to find a party guilty. This, of 
course, is our opinion, based on the presumption that the de- 
fendant did not know at the time of the statement having 
been made, as it would have been a good cause of challenge. 
But this case, and all the authorities cited are in reference to 
cases totally distinct in this, they refer to declarations of 
jurors made before the trial, and of course concealed from 
the party, and not to declarations made by a juror in the dis- 
cussion of the case with his fellows. But as we are of the 
opinion that the affidavits introduced are inadmissible on the 
same principle that affidavits of jurors are, of course, the 
authorities cited are not applicable. 

Exceptions overruled. 


Attorney General A. F. Judd for the Crown. 
Messrs. C. C. Harris and F. H. Harris for the defendant. 
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Tue KING vs. NAHAKUALII. 


AN INDICTMENT may be good although the words of the statute are 
not used, provided apt and sufficient words are used in describing 
the alleged offence to show that it necessarily comes within the 
class of offences described in the statute and contains all the ingre- 
dients of the offence charged. 


The prisoner was indicted and found guilty at the last term 
of this Court, before HARTWELL, J., on the charge that he 
“did falsely, fraudently, and feloniously forge and counterfeit 
a certain deed of conveyance of real estate purporting to be 
made by one Kauahiopelekane to one Kalauawa,” which 
deed is set forth in the indictment, “with the intent then and 
there to deceive Kaai, Keau, Kalaniumi and Kauahiopele- 
kane, the heirs at law of said Kauahiopelekane, and to de- 
ceive them in their rights of property.” A motion in arrest 
of judgment was made on the ground that the indictment is 
bad in failure to aver the “intent to prejudice,” as well as 
deceive. The motion was denied, and exception to the 
ruling was taken and allowed. 


OPINION OF THE COURT BY HARTWELL, J. 


The statute defines forgery as “the fraudulent making or 
altering a writing with the intent to deceive another and 
prejudice him in some right.” The statute declares that 
“an intent to deceive is essential to forgery, but it is not 
essential that any should in fact be thereby deceived.” 
Sects. 1 and 4, Ch. 30, Comp. Penal Code. 
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An indictment may be good although the words of the 
statute are not used, provided apt and sufficient words are 
used in describing the alleged offence, to show that it necess- 
arily comes within the class of offences described in the 
statute, and contains all the ingredients of the offence 
charged. 

The gist of this offence, say counsel, is an intent to preju- 
dice, and an intent to deceive, they think, does not necessa- 
rily show an intent to prejudice or defraud. Perhaps one 
may falsely counterfeit a deed with intent to deceive, with- 
out prejudice, but he cannot do that act fraudulently and 
feloniously, with intent to deceive the rightful heirs of the 
land pretended to be conveyed thereby, in regard to their 
rights of property, without actually intending to harm or de- 
fraud them. Allegation of false, fraudulent and felonious 
counterfeiting and forging of a deed of sale of land with the 
intent to deceive the grantor’s heirs in their rights of prop- 
erty, necessarily includes and means an intention to prejudice 
those heirs. The counterfeiter of such a deed could not be 
heard to say to the heirs, “I falsely, feloniously and fraudu- 
lently forged your ancestor’s deed of conveyance of this land, 
intending thereby to deceive you concerning your rights 
therein, but ‘without prejudice’ to any one.” In the King 
vs. Ah Lou You, 3 Haw. Rep., it was held that allegation of 
assaulting a public officer with intent to obstruct him in his 
duty, was by necessity the same with an additional averment 
of knowledge that he was such officer. This indictment 
sufficiently charges a criminal intent to injure the owners of 
the land. 

Exception overruled. 


Attorney General A. F. Judd for the Crown. 
E. Preston, contra. 
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THe KING vs. ASINA ET AL. 


AN INDICTMENT charging burglarious entry with intent to steal and 
also stealing is not erroneous. 


The entry is burglarious though made in a part of the house occupied 
as a store, if some part of the house is used as a dwelling. 


The prisoners were tried at the last term of this Court 
before HARTWELL, J., and found guilty of the charges alleged 
in the indictment, and thereupon their counsel moved in 
arrest of judgment, alleging as grounds therefor, 

1. That the indictment is double in charging two distinct 
offences having different penalties. 

2. That the indictment is uncertain, as it is impossible to 
say on which section of Chapter 14 of the Penal Code it is 
based, and therefore the Court cannot pronounce sentence. 

3. That the charge should have been under Section 15 of 
the 16th Chapter of the Penal Code. 


This motion was denied, and thereupon the prisoners’ 
counsel moved for a new trial, alleging as grounds therefor, 
(1) Error of the Court in instructing the jury that there was 
no variance between the indictment and the facts shown, in- 
asmuch as the indictment charges burglary in a dwelling 
house, whereas the proof was that the room entered was used 
as a store, being in the lower story of a house the upper part 
of which was used for a dwelling, and connected with the 
lower part only by an outer stairway, the same person occupy- 
ing and using the entire premises, which were enclosed in 
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one yard, entered by a gate from outside: which motion was 
denied. 
To these rulings exceptions were taken and allowed. 


OPINION OF THE COURT BY HARTWELL, J. 


The indictment charges breaking and entering a dwelling 
house by night with intent to steal, and stealing. It is urged 
that the intent and the larceny are not chargeable under Sec- 
tion 1, Chapter 14, Comp. Penal Code, viz.: “Whoever in 
the night breaks and enters the dwelling house of another 
with intent to commit murder, rape, arson, robbery, larceny, 
or other felony, is guilty of burglary.” The second section 
of the same chapter provides that “to constitute burglary it 
is not necessary that any crime within the meaning of the 
above section be committed.” This is like the common law 
offence of burglary. “A burglar is one that in the night 
time breaketh into a mansion-house of another with intent 
to kill some reasonable creature, or to commit some other 
felony within the same, whether his felonious intent be 
executed or not.”—3 Coke’s Inst., 63. Also like the Massa- 
chusetts Statute: “Whoever breaks and enters in the night 
time a building, ship or vessel with intent to commit mur- 
der,” &c.—Gen. St, 797. At common law and under the 
Massachusetts Statute, both the intent and the larceny may 
be charged in one count—2 Arch., Cr. P., 265; Wh. Cr. 
Law, 525; Roscoe’s Cr, Ev., 344; 3 Gr. Ev., §82; 3 Ch. Cr. 
Law, 1113; Devoe vs. Com., 3 Met., 322; Joslyn vs. Com., 
6 Ib., 239; Larned vs, Com., 12 Ib., 245; Com. vs. Hope, 22 
Pick., 5. The same rule applies to our statute. An acquit- 
tal on this indictment would bar an indictment under the 
statute of breaking and entry with intent to commit a felony, 
or with an actual felony committed. The intent may be 
shown by the act, and the additional averment of the act 
does not vitiate that of the intent, but if unnecessary may be 
disregarded as surplusage-——Lohman vs. People, 1 Com., 383; 
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People vs. Gilkinson, 4 Park. 29; Crichton vs. People, 
6 Ib., 366. 

The fifteenth section of the chapter cited describes a lower 
degree of the same offence, the only substantial difference 
between that and the offence as described in the first and 
second sections being the absence of any one in the house. 
The prisoner may bring his sentence within the lower 
penalty by showing that no one was in the house, but not by 
showing that he has actually committed the larceny. See 
the King vs. Hulu, October term, 1868. 

It is also urged that the proof fails to show that a dwelling 
house was entered. But if the owner of a dwelling house 
use any portion of his house for a work-shop, store-room, 
counting-room, office, sales-room, or study, and that portion 
be entered by a burglar, the house-owner is not precluded 
from the. protection of the law which secures him from bur- 
glary of a dwelling house. The law throws its mantle of 
protection over the whole house in such cases, and is in- 
tended to secure peaceful rest by night for its owner. The 
statute against burglary of a shop or counting-room is ex- 
pressly restricted to buildings which are not dwellings. If 
the ruling were made as asked, it would soon be found that 
no burglar is indictable unless he enters the actual sleeping 
or lodging rooms. 

Exceptions overruled. 


Attorney General A. F. Judd for the Crown. 
W. C. Jones, contra. 


Honolulu, April 26th, 1873. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1872. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


JAMES CAMPBELL AND AL. vs. KAMAIOPILI AND AL.,—IN Equity 
—APPEAL FROM DECREE OF THE CHANCELLOR. 


Tue acr or 1868 to limit the time within which claims may be 
presented against the ESTATES of DECEASED PERSONS does not 
divest MORTGAGEES of their titles or of their remedies against the 
land by foreclosure. 


The complainants, assignees of a mortgage of real estate, 
brought a bill of foreclosure against the mortgagor’s heirs, 
who pleaded the Probate Act of 1868 in bar. The Act is 
entitled “An Act to limit the time within which claims of 
creditors against the estates of deceased persons shall be 
presented and suits be commenced on rejected claims.” It 
requires executors and administrators to “publish notice to 
all creditors to present their claims, duly authenticated, and 
with the proper vouchers, if any exist, even if the claim 
. be secured by mortgage on real estate,” and declares that, 
“if such claims be not presented within six months from the 
day of the first publication of the notice, or within six 
months from the day they fall due, they shall be forever 
barred, and the executor or administrator shall not be author- 
ized to pay them;” also, that “if the claim be rejected by 
the executor or administrator or by the Judge of Probate, a 
suit must be brought upon it against the executor or adminis- 
trator within two months after such rejection, or, within two 
months after the same becomes due, or it will be forever 
barred.” The defense was held to be good and the complain- 
ants appealed. 

31 
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HARTWELL, J., delivered the decision of the Court, as 
follows: 


The Act in allowing so short a time to present and sue 
claims, is highly penal in its effects, and must not be 
extended, beyond its clear and reasonable meaning. 3 
Lansing, 27, and cases there cited. Claims against executors 
or administrators are barred if not presented within the time 
prescribed; but it does not follow that claims against the 
land, on contracts made expressly binding on heirs, are 
barred as against the land itself, or the heirs. A mortgage 
deed of land conveys to the mortgagee his heirs and assigns, 
a vested right in the mortgaged land, defeasible only on 
performance of the condition named in the deed, unless 
affected by adverse occupancy. This right is not affected by 
the administrator’s release from obligation to pay the note it 
is intended to secure. 

The act refers to “payment” of claims that are “due.” 


The remedy on the mortgage note against the adminis- 
trator may be lost and the remedy against the land by fore- 
closure of the mortgage may remain, for they are entirely 
distinct. We do not think the act was intended to divest 
mortgagees of their titles or of their remedies against the 
land by foreclosure. The counsel for the respondents con- 
tends for a different construction of the statute. It is true 
that it refers to all claims, even if they are secured by mort- 
gage,—but as the mortgage and note are two distinct securi- 
ties, and nothing but payment of the debt will discharge the 
mortgage, it follows that the mortgage is not barred, as the 
statute only refers to claims secured by mortgage, and not to 
the mortgage itself. 


Cross on Liens, 12; 5 Pars. Contr. 97, 100; Pars. Merc. 
Law, 250; 2 Wash. Real prop. (ed. 1868) 173, 225; 2 Red- 
field’s Wills, 232, n. 4; Potter’s Dwarris on Stat. 164, 472; 
1 McAllister, 491; 19 Pick. 537; 6 Gray 439; 8 Met. 89; 29 
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Barb. 284; 26 Me. 333; 14 N. Y. 21; 2 Black 452; 4 
Mason 30. 


A. F. Judd for complainants. 
L. McCully for respondents. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


—— 


WILFONG ET AL., APPELLEES, vs. BAILEY, APPELLANT, — 
APPEAL FROM WATER COMMISSIONERS OF WAILUKU, Mavi. 


IRRIGATION WATER was originally apportioned BY TIME ONLY; to 
change the allotment by time to a new system of apportionment 
by extent of land is to CHANGE THE WATER RIGHTS themselves. 


The parties applied to the Commissioners to decide their 
rights in a certain artificial water-course called the Kama- 
auwai. The Commissioners decreed that water be appor- 
tioned to the kalo land and to eight acres of kula land, to 
which they found that water was allotted by Kameha- 
meha III. 


OPINION OF THE COURT BY HARTWELL, J. 


There are peculiar difficulties in this class of cases, owing 
to the facts that the deeds do not show the water rights, and 
that the apportionment of water in former times varied as 
the land rendered more or less profit to the chiefs under 
whom it was held. The water was originally distributed by 
time only, the water-course being allotted to certain lots at 
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certain hours of the day or night. If at such hours the 
water was low in the water-course, the loss fell on the owner 
of the land; if high, the superfluous water flowed off in its 
natural outlets. For the kalo culture, the water remained in 
the kalo lot until absorbed by the air and growth of the 
plant, the overflow running into the next lower lot. In 1852 
an association was formed to repair this water-course, but as 
the cultivation of sugar-cane increased, disagreements arose 
between the planters concerning water rights, resulting in an 
equity suit before the Chancellor in 1866. It was claimed 
then, that this appellant’s father, from whom the appellant 
derives title to all the land for which he claims water, was 
using more than his share of water, and was illegally divert- 
ing water from kalo to sugar culture; but the Court held 
that it was not shown; that more water was then used, and 
that the kind of use was immaterial There are other 
parties in this suit than were then engaged in controversy, 
but the appellant’s land includes that for which water was 
claimed in the former suit. 

The objection to the Commissioner’s decree is, that it 
imposes a new system of apportioning water by extent of 
land, in place of the earlier allotment by time, when it is not 
shown that the parties have obtained water rights in propor- 
tion to the extent of their land, either by grant or by pre- 
scription. To change the system by which water was 
originally distributed, is to change the water rights them- 
selves. 

We do not find from the evidence that the appellant has 
used water to which the appellees have shown title, or that 
more water has been used on his land since 1866 than before. 
If more water has been used on the appellant’s land than it 
was entitled to, that is no reason for requiring him to share 
it with those who show no better title thereto. We find that 
about one half of the water of the Kamaauwai has been used 
on the appellant’s land for many years. A division of the 
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Kamaauwai may be made by the Marshal, restricting the 
water running into the appellant’s land to one half its volume. 
As the appellees have no dispute concerning their mutual 
rights, no adjudication thereon is required. 

Costs of Court to be divided between the parties Wilfong, 
Bailey and Cornwell. Each party to pay his own costs. 


A. F. Judd and R. H. Stanley for appellees. 
C. C. Harris for appellant. 


SUPREME COURT—IN BANCO. 


— 


JULY TERM—1873. 
Allen, Ch. J., Hartwell and Widemann, J. J. 


AHIU vs. LAMBERT. 


THE CONSIGNOR of freight may sue the captain for non-delivery after 
demand made by the consignee. 


The plaintiff gave the defendant, master of the schooner 
Jenny, $54.00 at Kauai to deliver to one Chung Hoon, in 
Honolulu, taking the defendant’s receipt therefor. The said 
Chung Hoon was absent from Honolulu on the arrival of the 
schooner, but his clerk requested the defendant to deliver 
him the money, to which the defendant replied, that the 
money was deposited with Foster & Co., the agents and own- 
ers of the schooner. The clerk went several times to the 
office of the agents without finding them, and the money was 
not delivered as agreed. The suit was brought for non- 
delivery. The defendant’s counsel claimed that the right of 
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action was in the consignee, Chung Hoon, and not in the con- 
signor; also, that the circumstances.show no conversion of 
the money by the defendant, but show that he had done all 
that was reasonable in delivering the money to the schooner’s 
owners. 

The Court, ALLEN, C. J., gave judgment for the plaintiff, 
and exception thereto was taken and allowed. 


OPINION OF THE COURT BY HARTWELL, J. 


We think the consignor can sue for non-delivery of the 
money as agreed, after the demand made by the consignee’s 
clerk. There is no inference in the case that the property 
had passed to the consignee, rather the contrary, if any pre- 
sumption were made. The carrier was of the consignor’s 
choosing, and the money was not sent on an order by the 
consignee. Re-delivery to the consignor would be a good 
defense to a suit by the consignee. There is privity of con- 
tract between the consignor and the defendant, and an action 
lies for breach thereof. The declaration is sufficient for an 
action of contract—Smith’s Merc. Law, 361; Chitty’s Con- 
tracts, 421; 1 Parsons’ Mar. Law, 212, et seq. 

Exception overruled. 


E. Preston for plaintiff. 
A. F. Judd for defendant. 
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SUPREME COURT—IN BANCO. 


JULY TERM—1873. 


Hartwell and Widemann, J. J., (Allen, Ch. J., did not sit by 
reason of indirect interest in the result of the suit). 


A. S. CLEGHORN vs. BISHOP AND AL., ADMINISTRATORS OF THE 
Estate oF His Late Majesty KAMEHAMEHA V. 


In a claim against the estate of a deceased sovereign, HELD that the 
Statute of Limitations did not run during the time the intestate 
was king. 


Case agreed. 

The plaintiff’s claim of $742.46 against the said estate 
accrued against the intestate during his life-time, to wit, 
November 5th, 1862, and the question submitted is whether 
the Statute of Limitations requiring actions on such claims to 
be brought within six years from the time they accrue, ran 
during the time that the intestate was king, viz., from No- 
vember 30th, 1863, to December 11th, 1872. 


HARTWELL, J. The Court are of opinion that the Statute 
of Limitations did not run during the intestate’s* reign, at 
which time no suit could have been brought. The law does 
not require impossibilities, but if various statutes are appar- 
ently contradictory, that construction should be made which 
avoids absurdity, or an inference that the Legislature in- 
tended to act unconstitutionally. With one statute requiring 
that a suit be brought in “the manner required by law,” 
within six years from the time the right of action accrues, 
and another which declares that no suit at all could be 
brought by reason of the debtor being beyond the reach of 
the law, the correct conclusion is, that until the suit can 


484 HAWAIIAN REPORTS, 1873. 


In re Estate of T. Namauu, (w.) 


legally be brought, the former statute does not take effect. 
The statute cannot run unless the cause of action is itself run- 
ning, or accruing. “All Statutes of Limitations must proceed 
on the idea that the party has had an opportunity to try his 
right in the Courts.” Cooley’s Const. Limits, 366. By any 
other ruling, the plaintiff’s right of action is taken away 
“without due process of law,” and he has not the “protec- 
tion of property” guaranteed by the Constitution. It was 
held by this Court that the statute does not run during the 
time intervening between the death of an intestate and the 
appointment of his administrator. Shaw vs. Kahala, Admin., 
3 Haw. Rep. The principle governing that case applies in 
this. 

Judgment for the plaintiff. 

A. F. Judd for plaintiff. 

R. H. Stanley for defendant. 


Honolulu, July 30th, 1873. 


SUPREME COURT—IN BANCO. 


JULY TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


In rE Estate oF T. NAMauu (w.), oF LAHAINA, DECEASED. 
THE adoptive father does not inherit the property of his adopted child. 


ALLEN, C. J. This is a case of appeal from the local Cir- 
cuit Judge of the Second Judicial Circuit to the Circuit 
Court, and by agreement submitted by the counsel of the 
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parties in interest to the Supreme Court on the record of the 
case. 

It appears that Teresa Namauu, the adopted daughter of 
Kaikaika, died intestate, leaving Kawela, her cousin, and 
Kaikaika her adopted father, as claimants of her property. 

There were stipulations for custody, maintenance and edu- 
cation, and the right of heirship in the agreement of adop- 
tion, and it is contended that as the child would inherit from 
the adopted father, it follows as a sequence that her father 
must inherit from the child. It cannot be denied that the 
contract of adoption is especially for the benefit of the child; 
the natural father desires the child to have advantages more 
than he can give, and the adoptive father in giving the right 
of heirship desires to make the child his own, and have the 
pleasure that the relation may give. 

By the terms of the agreement the right of heirship is not 
mutual, but is limited to the child, and does not, by implica- 
tion even, extend to the adoptive father; and were it other- 
wise it would be unavailing, for that natural father has no 
right to transfer the property of his child, and neither can he 
stipulate who shall be the heir of his child. 

While a person may adopt a child with the right of heir- 
ship, it has never been maintained that the father could 
transfer the property of the child, or his right of inheritance, 
to the adoptive father. 

By construction it is giving a force to the agreement 
which it has not in terms, and the principle contended for 
would give a power over a child’s property which a father 
does not possess. 

A father can convey no title in the property of his child 
by any contract of his; there is no provision of the Code, or 
in the terms of agreement, or in the usages and customs of 
the nation, which sanction this principle. 

There is a palpable distinction between the right of an 
adoptive father to make a child the heir of his own property, 
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and that of a natural father in transferring property which 
belongs to the child, or the right to inherit that property. 

It is unnecessary to discuss the question of the invalidity of 
the agreement, on account of its not being recorded, as our 
opinion is that the adoptive father cannot inherit the prop- 
erty of the adopted child. 

The judgment of the local Circuit Judge is reversed, and 
the case is remanded to the Circuit Court to make the dis- 
tribution of the estate upon the principle herein declared. 


W. C. Jones for appellant. 
A. F. Judd for appellee. 


SUPREME COURT-—IN BANCO. 


JULY TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


ROBERT STERLING, MINISTER OF FINANCE, vs. H. R. HOLLISTER, 


WHERE merchandise was purchased in New York, sent overland to 
San Francisco and thence shipped to Honolulu, the invoice being 
certified by the Hawaiian Consul in San Francisco, and not in- 
cluding the charge for overland freight, HELD that it was not legal 
to charge duty in such freight. 


OPINION OF THE COURT BY ALLEN, C. J. 


This is a case of submission under the statute upon an 
agreed statement of facts. 

It appears that in August, 1872, a quantity of tobacco was 
purchased in New York by Hollister & Co. and dispatched to 
Honolulu, via San Francisco. At the time, the tobacco was 
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under the control of the excise authorities of the United 
States, the duties not having been paid, but at San Francisco 
they were released from the charge of the United States 
authorities and placed by plaintiffs on board the bark D. 
C. Murray to be transported to Honolulu. 

That in San Francisco, an invoice of the tobacco was sworn 
to by plaintiff and certified by the Hawaiian Consul at that 
port, in which the charge for freight overland from New 
York to San Francisco was not made. But upon the arrival 
of the tobacco and entry of same at the Custom House, in 
Honolulu, the Collector-General charged duties upon the 
overland freight in addition to the duties charged upon the 
original cost of said goods. And the question submitted by 
the parties is, whether the charge of duties on the amount of 
the overland freight from New York to San Francisco is 
legally made. A duty is imposed by law on tobacco of 15 
per cent. ad valorem, and by the Act of 1864, a consular 
certificate is required to be attached to the invoice of goods 
imported from foreign countries, that the same contains a true 
and faithful account of the goods, wares and merchandise 
therein described at their market value, at the time the same 
were procured, with all charges. It is further required that 
the inward entry shall contain a full statement of what is 
designed to be landed with the invoice price and costs and 
charges. 

The law does not state expressly what are the costs and 
charges. 

In the case of Hutton vs. Schell, 6 Blatchf., 48, the Court 
say: “There is nothing in the provisions of the Act of 
Congress of March 3d, 1851, (9 U. S. Stat. S. 629) authoriz- 
ing a Collector of Customs to require an importer to add to 
his invoice, as part of the dutiable value of merchandise, 
charges for inland or coastwise transportation to the foreign 
port of shipment of such merchandise. And there is no 
distinction between inland and water freight in such a case. 
1868, Hutton vs. Schell, 6 Blatchf., 48.” 
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There is no provision of law in any commercial country 
that adds to the invoice, on which to assess duties, the freight 
from the place of shipment to the port of destination. It is 
regarded, however, as a legitimate charge on the freight of 
goods from the manufactory for example to the place of ex- 
port. It is not pretended that freight from New York to 
San Francisco via Cape Horn and the Isthmus of Panama 
would constitute a charge on the goods on which to assess 
duties. Why then should it be imposed on the freight by 
land? 

If a man dispatches goods from New York to Honolulu, 
via San Francisco by railroad, there seems to be no good 
reason why duties should be imposed on the freight in the 
one case, more than in the other. 

But it is said that he has made his election of a port of 
export, and should submit to all the charges made upon the 
goods prior to their arrival at that port. It is true he 
obtained the consul’s certificate there, when perhaps he 
should have done it in New York, but this consideration 
does not affect the main question. The facilities of trans- 
portation by land are improving and there seems no good 
reason why additional charges should be imposed on goods 
transported by land over those by sea, and the question is, 
whether at the time this tobacco was dispatched from New 
York its destination was Honolulu, and that being admitted 
we are of opinion that there is no more reason for imposing 
this charge, upon which to assess duties, than if sent by sea. 

The law does not impose it in terms, and it is a new ques- 
tion, arising from the great extent of railroad transportation. 

It would seem to be unwise to discriminate against railroad 
transportation. The statutes refer merely to the place of 
export, and to cost and charges. 


Attorney General A. F. Judd for the plaintiff. 
S. B. Dole for the defendant. 
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SUPREME COURT—IN BANCO. 


JULY TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


WEI SEE AND CHING SEE vs, YOUNG SHEONG, AFONG, (ExEcu- 
TORS OF THE WILL oF ACHU, DECEASED), AND OTHERS,—IN 
Eguity. 


Tue Court in Equity has jurisdiction to decree account and distribu- 
tion of estates, testate or intestate, and one absent party without 
notice may afterwards make his claim against executors, adminis- 
trators or distributees. 

If erroneous distribution has been made in a Probate Court it is the 
duty of the Court in Equity to review the judgment of the Probate 
Court, and order new distribution. 

The adoption of a child without a declaration of its heirship in the 
deed of adoption, does not give it rights of inheritance. 

Chinese marriage not polygamous. 

The Hawaiian widow of a Chinaman who also had a wife in China is 
entitled to dower in his estate in this kingdom. 


OPINION OF THE COURT BY ALLEN, C. J. 


The complainants allege in their bill that they are natives 
of and residents in China, and that one of them, Wei See, 
was the mother of Achu, who was domiciled in Honolulu, 
but died in China in 1865, and that the other, Ching See, 
was the lawful wife of said Achu; that the said Achu had 
no issue, and that complainants are the heirs at law of said 
Achu. 

It is alleged further that on the 12th day of January, 1865, 
he made a specific will of a portion of his estate, at Honolulu, 
leaving the balance undisposed of, by which he devised to 
Kamaka, a native woman, $500 and his dwelling-house 
premises, real estate at Waikiki, and all his furniture, to be 
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held by her during her natural life, and after her death to go 
to her so-called adopted daughter Kalaukapu. Young 
Sheong and Afong were appointed executors. 

The complainants allege that at the time of making said 
will, Achu was possessed of personal property to the value of 
about $13,000, and that he gave a letter of instructions to 
Young Sheong and Afong in relation to the disposition of his 
property; that the executors should have held the residue of 
complainants’ property in trust for complainants, the heirs at 
law; and there is an allegation of fraud against the executors. 

It is further alleged that the will was admitted to probate 
November 10th, 1865, by Young Sheong, and that Young 
Sheong filed a false inventory on the 26th June, 1869, which 
amounts to $6,621.65 only, and that on the 25th of May, 
1869, Young Sheong filed his petition for a settlement of his 
accounts and the discharge of the executors; that the final 
hearing was had on the 29th of June, 1869, and that their 
account exhibited a balance of assets of $7,321.65, which was 
$4,778.35 less than should have been exhibited, and that on 
that day the accounts were passed and the executors dis- 
charged; that about $1,500 of the claims were illegal, and 
should not have been paid from the assets of the estate; that 
Kamaka and Edwin H. Boyd were appointed guardians of 
said Kalaukapu on the 2d day of July, 1869; that on the 
same day distribution was made of the remainder of the 
estate between Kamaka and Kalaukapu, as follows: to 
Kamaka, one-third, or $1,924.01, and to Kalaukapu, two- 
thirds, or $3,858.02, which sums were paid; that the residue 
of the estate by law descended to the heirs at law, and that 
the said executors held said property in trust for them, and 
that they are entitled to the same; that the complainants 
were residents in China, and had no notice of said distribu- 
tion; that said executors acted fraudulently, and well knew 
that the complainants were heirs at law of the said Achu, 
and that they fraudulently concealed these facts from the 
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Court and permitted an unlawful distribution to be made, 
and pray that the same be set aside and the respondents be 
compelled to pay to the complainants the residue of the 
estate, after paying legacies, just debts and costs. 

Afong, in his answer, states that he was in San Francisco 
during most of the time, and that all the transactions relative 
to the estate transpired during his absence in China, and that 
he never took upon himself the executorship of the will, nor 
received any of the moneys. 

It is admitted by the counsel for the parties that Achu’s 
domicile was in Honolulu, and it is an admitted principle 
that the distribution must be made according to the law of 
his domicile, and it is equally well settled that a Court of 
Chancery has jurisdiction to decree an account and distribu- 
tion of a testate’s or intestate’s estate, on the application of 
legatees or next of kin——1 Mason, Harvey vs. Richards, 380; 
3 John, C. R., 209. 

It is a well settled principle in respect to these proceedings 
in Chancery for the distribution of a common fund, that par- 
ties in interest may claim a distribution, and an absent party 
who had no notice of the proceedings and not guilty of will- 
ful laches or inexcusable neglect, will not be concluded by 
the decree of distribution from the assertion of his rights by 
bill against the executors or administrators, or in case they 
have distributed the funds in pursuance of an order of the 
Court, against the distributees. There was no laches on the 
part of the complainants, for they were doubtless misled as 
to their rights by the conduct of Young Sheong’s mode of 
administering on the estate. His course was wholly illegal. 
His inventory was incorrect, and his concealment of kindred 
abroad from the knowledge of the Court was wanting in 
good faith. His payment of money to the complainants was 
wholly without authority, but was well calculated to mislead 
those parties in their rights—Williams vs. Gibbs, 17 How- 
ard, 479; Story’s E. R., §106; Wiswall vs. Sampson, 14 
How., 52, 67. 
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It is unnecessary to give the answer of Young Sheong in 
detail; it is sufficient to say that he joins issue with the com- 
plainants and calls for proof, but adds by way of averment 
that he sent a draft for $2500 in favor of Wei See, the 
mother of Achu, to Mon Tuc, of which amount, he is 
informed and believes that only $2,000 were paid, and that 
said sum was received by Wei See. He avers further that 
he paid to said Mon Tuc, in China, the sum of $1,000 for the 
use and benefit of complainants, and he did not include these 
amounts in his accounts because they were paid by virtue of 
his letter of instructions from Achu; denies the allegation of 
any concealment from the Court, or any collusion, but says 
that the distribution was made by the Court in proof that 
Kamaka was the lawful wife of Achu, and that Kalaukapu 
was his adopted daughter, and denies that he concealed from 
the complainants any facts of the case; denies that he has 
paid any claims which ought not to have been allowed, and 
that whether the distribution was made without notice or 
not, says he looked to the Court to make the proper orders; 
avers that he was disinterested and obeyed the orders of the 
Court in the whole matter, and finally denies all combination. 

The answer of Kamaka neither admits nor denies the rela- 
tionship of complainants to Achu, but admits that she heard 
from Achu at the time of his departure for China in the year 
1865, that he had a mother in China, and has been informed 
and believes that she survived him; that she was not advised 
that Achu left with the intention of remaining in China, and 
does not believe it, but was in precarious health when he 
departed. Kamaka admits the probate of the will, and 
makes profert of it; that she received the $500 under said 
will; avers that she was the lawfully married wife of Achu, 
married to him under the laws of this Kingdom in 1850; that 
Kalaukapu was the lawfully adopted daughter of the said 
Achu and defendant, and makes profert of the agreement of 
adoption; that she received $1,000 in addition to the $500 
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under the will, being her proportion by reason of her said 
marriage as heir at law; and further that she remitted to 
China, for the mother of Achu, the sum of $500 out of the 
said $1,000, out of regard for her husband and as a token of 
respect for his mother, not knowing that she had received 
about $3,000 previously out of said estate, and avers that the 
respondent and Kalaukapu were entitled to the distribution ; 
answers that she was ignorant of the legality of the proceed- 
ings of the Probate Court, but believes them correct, and 
denies collusion for self and ward; pleads ignorance of the 
other allegations in the bill, and leaves the complainants to 
make their proofs. 

The amended answer of said Kamaka states that the real 
estate mentioned in said will of said Achu, is her own pro- 
perty in her own right, and not her husband’s; that at the 
time of the adoption of Kalaukapu it was the intention of the 
said Achu and herself to adopt her as the heir of both, and 
that Mr. Justice Robertson informed them that the articles 
of adoption were sufficient, and that said Kalaukapu was 
always treated as their own child. 

The letters of Young Sheong and Afong show very élearly 
that they regarded Wei See as the mother of Achu. This is 
further shown by the acts of Young Sheong in remitting 
money to Mon Tuc, in China, for her benefit, to the amount 
of $2,000, and subsequently in remitting $1,000 for the 
benefit of his wife and mother. 

It is unnecessary to give a detail of the evidence in 
addition, but the Court is satisfied that Wei See was the 
mother of Achu, and that Ching See was his wife, according 
to the laws of China. 

The agreed testimony of Afong (in the proceedings of May 
3d, p. 1,) is, that during his recent residence in China, he 
visited the plaintiffs in this case, and that the elder woman, 
Wei See, was reported among the neighbors and family to 
be Achu’s mother, and that they all called Ching See his 
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(Achu’s) wife; and that he visited them as a friend of Achu, 
having known him in Honolulu, and that of his own personal 
knowledge he knew nothing further. 

The letter of instructions to Chung Fong (Afong,) and 
Young Sheong, dated Ist February, 1865, but a few days 
after the specific will and immediately on the eve of Achu’s 
departure for China, shows clearly that his intention was that 
all his estate not bequeathed by will was to go to his relations 
in China. After giving directions about collecting his debts 
and property, he says in that letter: “If I (Hee Chin,) get 
home to China, I will be happy and thankful to God, and if 
I perish on my way, then collect my share of the money in 
the store of Chung Hoon & Co., and then $2,000 to be given 
to my mother. I now myself bring $2,000 home to be given 
to my wife and adopted son, Mon Tuc. And for my native 
wife Kamaka, her share is $500. The balance to be given 
to my older brother, Hing Chong. The interest of my 
opium business, if it stands, to be given yearly to Cheon Tai’s 
mother, my sister. I, Hee Chin, give this as a favor. If 
the opium shop retires from business, the capital amount to 
be given to Poon-Kai-Chee, the house of my first generation, 
for expenses. I this day hand this certificate to Young 
Sheong and Chung Fong.” 

Mr. J. W. Austin was their attorney in the case, and he 
testifies as follows: “I do not remember that they (Young 
Sheong and Afong,) ever informed me about any letter being 
received by them, dated after the execution of the will.” 

Young Sheong and Afong undoubtedly received said 
letter, and partially carried out its instructions in paying 
money to the complainants, and they acknowledged by their 
own letters that they believed Wei See the mother, and 
Ching See the wife, of Achu. 

There is no record in the Probate Court that there was 
such a letter of instructions, or that Achu had a mother and 
a wife in China. It is clearly shown, therefore, that Young 
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Sheong took upon himself to distribute the estate according 
to the letter of instructions instead of filing an inventory of 
the whole estate, and giving all the information he had to 
the Court on the subject of the kindred and relationship of 
persons in China to Achu, and then asking for the distribu- 
tion. He grossly failed in his duty in both respects, and the 
course he took was calculated to deceive the mother and 
wife in China, and Kamaka and the Court as well, and hence 
it is the duty of the Court to re-open the case, review the 
judgment of the Probate Court, and order a new distribution. 

It is not denied by the counsel for the complainants that 
the real estate set forth in the will as devised to Kamaka was 
her property in her own right, and it is admitted that she is 
entitled to the devise of $500, as therein declared. And he 
-admits further that Kamaka is entitled to a just allowance in 
all the residue of the property of Achu by virtue of the law 
of this Kingdom which declares that a woman shall be so 
entitled, when she shall be deceived into contracting an 
illegal marriage with a man having another wife living, 
under the belief that he is an unmarried man. Section 1315. 

It is contended by the counsel for the defendants that 
Kalaukapu has the right of inheritance as an adopted child, 
but this question was settled adversely in the case of “In re 
Hannah Maughan,” at the January Term, 1871, and the 
articles of adoption in the case of Hannah Maughan and those 
of Kalaukapu are the same in terms, and include no declara- 
tion of heir-ship, which the Court said was necessary. By 
the letter of instructions of Achu, it fully appears that he 
intended that all the residue of his property not included in 
the will should become the property of his heirs in China, 
especially his wife and mother and his adopted son, Mon 
Tuc. It is very evident that Achu did not intend to give to 
Kamaka and Kalaukapu any more of his property than what 
was set forth in his will. 

In Section 1290, Civil Code, it is declared, that “mar- 
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riages legal in the country where contracted shall be held legal 
in the Courts of this Kingdom.” It is very evident from the 
testimony, and from the letter of instructions of Achu him- 
self to Afong and Achuck, that Ching See was his lawful 
wife according to the laws of China, and Wei See his mother. 

It has been contended that polygamy is recognized in 
China and therefore there can be no legitimate inheritance 
by a wife. The witness who was present at the marriage de- 
scribes the ceremonies, and it is said that they are every- 
where the same, or similar, and that the Chinese have only 
one wife, but often have concubines. That the wife inherits. 
This is in accordance with the most reliable accounts we 
have of their domestic relations. They have provided for 
the undoubted succession of the inheritance by disallowing 
more than one wife. The position of the wife taken by pre- 
scribed formalities and that of the women purchased as con- 
cubines, without them, are accurately defined, and the 
degradation of the former or the elevation of the latter so as 
to interchange their places on the taking of a second woman, 
are all illegal and void. And had Achu been properly in- 
structed, he would have carried out his intention as expressed 
in his will and in his letter of instructions to Afong and 
Young Sheong. 

Achu refers to Mon Tuc as his adopted child, but the evi- 
dence is not sufficient to give him a right of inheritance. 
His counsel declares that he claims nothing for Mon Tuc. 

It appears that Afong never assumed the duties of execu- 
tor by positive acts, although his name has been used in con- 
nection with the estate, but without evidence of authority, 
and therefore I am of opinion that he should be discharged 
from liability, but he is not entitled to costs, as he should 
have taken interest enough in the business to have signified 
his declination. 

I am of opinion that Young Sheong made a fraudulent in- 
ventory in withholding property which belonged to the 
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estate. He acted in part under the will and in part under 
the letters of instructions of Achu, and it is evident that the 
mother and wife of Achu, in China, were misled in relation 
to their rights of property here. 

Kamaka was misled as to her rights, as it was not made 
known in Court that there were any other claimants to 
the property than herself and the alleged adopted child 
here. 

The Court declare the distribution as made by the Probate 
Court as void, and revoke the same, as the inventory was 
fraudulent, and notice of material facts in regard to the 
kindred in China, which affected their rights as well as the 
right of the person he married here, was withheld. 

The counsel for the complainants do not contest the validity 
of the will, but acquiesce in its probate, and the only claim 
made by them is to recover the residue of the personal pro- 
perty which belonged to the estate of the said Achu, which 
was received by the executor Young Sheong. 

An order is hereby made on Edwin H. Boyd and 
Kamaka, revoking their guardianship of Kalaukapu so far as 
the property is concerned, and directing them to pay the 
money into Court which they have received in that capacity. 
And an order is hereby made on Young Sheong to pay all 
the money into Court which belonged to the estate, and of 
which he has rendered no account to the Court. 

The decree of the Court is, that all the property of Achu 
which came into the hands of the executor, Young Sheong, 
and which was not disposed of by will, of right belongs in 
the following proportions, to wit: Kamaka, one-third; Wei 
See, the mother, one-third; and to Ching See, one-third; 
and will be so distributed when paid into Court as ordered. 

The master will make up the accounts and division accord- 
ing to the foregoing order of distribution. 

It is the judgment of the Court that Young Sheong pay 
the costs of this suit. 
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HARTWELL, J.: I concur in the view of the Court which 
affirms the decree of the Chancellor; but in that portion of 
the decree whereby the Chinese marriage is held to invali- 
date the subsequent Hawaiian marriage, I assent with great 
hesitation, from the unsatisfactory relations shown to exist 
between the sexes in China, which appear to permit con- 
cubinage as a lawful accompaniment of their marriages. I 
hope that the next Legislature will legislate on the subject of 
the marriages of Chinese in this country. 


C. C. Harris for Appellants. 
W. C. Jones for Apellees. 


SUPREME COURT—IN BANCO. 


JULY TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


THE MINISTER OF THE INTERIOR vs. HACKFELD ET AL.—BILL 
OF EXcEPTIONS,—ACTION TO RECOVER FOR STORAGE OF Goops 
IN THE GOVERNMENT WAREHOUSE. 


In a contract giving the free use of a storehouse, but reserving the 
right to charge storage for merchandise “which shall not be the 
subject of steamship transportation.’ Herp that goods which are 
in fact shipped by sailing vessels, are chargeable. WIDEMANN, J. 
dissenting. 


The defendants placed in evidence a contract between the 
plaintiff and a foreign steamship company of which they are 
agents, wherein it is agreed that the Minister of the Interior 
shall set apart the government storehouse and wharf for the 
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exclusive use of the company; also, that “it is expressly 
understood that storage may be charged for merchandise 
which shall not be the subject of steamship transportation, no 
preference being given to particular shippers.” Jury was 
waived, and the Court, WiDEMANN, J., found that the defen- 
dants had stored 1200 tons of sugar in the house with the 
intention of forwarding by steamer, but which were shipped 
by packets, and gave judgment for the defendants. 


OPINION OF THE MAJORITY OF THE COURT BY HARTWELL, J. 


If the contract does not exempt the steamship company 
from paying storage on goods like these, of course it exempts 
no one therefrom. The contract gives the company the 
exclusive use of the wharf and warehouse for steamship 
purposes, with the sole object therein specified of encour- 
aging steam navigation, and not sailing vessels. It reserves 
the right to charge storage for merchandise “which shall not 
be the subject of steamship transportation.” We think it is 
evident that this right is reserved to the Minister of the 
Interior, and is not granted to the company, since the ex- 
pressed object of the contract is to grant privileges for steam- 
ship purposes, and there is nothing which leads us to infer 
that the company was to have free storage of packet goods 
with the right of charging others therefor. 

The only question then is, whether goods sent on packets 
are exempt from charges by reason of the shipper’s intention 
to ship by steamer. The words, “merchandise which shall 
not be the subject of steamship transportation” may mean, 
goods not susceptible of this mode of conveyance, goods not 
intended to be so conveyed, and goods not conveyed by 
steamers. The first construction makes no goods liable and 
is at once dismissed. The second construction is open to the 
objections that the shipper’s intention concerning the goods 
cannot be ascertained until he ships them, and may often be 
changed. Goods for packet may be stored for months, and 
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finally shipped by steamer. If such goods were exempt from 
charges during all of such time, this would open the ware- 
house free to all who at any time intend to ship by steamer. 
On the whole, we do not think this construction reasonably 
can be presumed to have been contemplated by the parties. 
The construction we place on the contract is, that it gives 
the company free use of the wharf and storehouse for its 
steamers and for goods shipped thereon, and that it permits 
the Minister of the Interior to charge all persons, agents of 
the company or not, for storage of other goods. We think 
this view is consistent with the main object expressed in the 
contract. 
The exceptions are sustained and a new trial is ordered. 


WIDEMANN, J., dissenting: In this suit the Minister of 
Interior claims from the defendants $655.66 under an implied 
contract for storage of goods in a certain warehouse the pro- 
perty of the government. The defendants produced an 
express contract of the Minister of Interior with William H. 
Webb and Benjamin Holladay, partners under the style of 
the “United States, New Zealand and Australian Mail 
Steamship Line,” for whom they were acting as agents. 
The 4th Section of this contract gives to the company the 
exclusive use of this warehouse, and further provides that 
storage may be charged upon all merchandise which is not 
“the subject of steamship transportation.” 

With great deference to the opinion expressed by the 
majority of this Court, I feel obliged to dissent from them. 

I must hold that, when the agents of this steamship 
company received goods from A. B. or C.,—their own goods, 
if you please,—for the purpose of forwarding them by the 
steamer, and placed them in the said warehouse, the very 
placing of these goods in the steamer’s warehouse made 
them the subject of steamship transportation as far as the 
owners were concerned. If therefore anyone does become 
liable it must be the company under the contract. 
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The Attorney General for the plaintiff contends that word- 
ing in Section 4, “merchandise which is not the subject of 
steamship transportation,” is to be interpreted to mean 
“merchandise which does not go forward by steamer.” 
The intention of the parties to a contract, as expressed or 
inferred, must be the ground and principle of every decision 
respecting its operation and extent, and the grand object of 
consideration in every question with regard to its construc- 
tion. 2 Pothier, p. 30. 

Was it then the intention of both parties to this contract 
that the words “merchandise which is not the subject of 
steamship transportation” should mean merchandise which 
does not go forward by steamer? I am not sure that the 
plaintiff, when he made this contract, applied this construc- 
tion to those words, because the contract in the preamble 
says that it is made with a view to the encouragement and 
extension of steam communication between San Francisco, 
Honolulu and ports in Australia and New Zealand, and the 
charge of $655.66 for storage for five months in the ware- 
house in question, does not seem to me to have any tendency 
at all in that direction. 

At the time of the signing of the contract the steamers 
brought from New Zealand generally full cargoes with 
through bills of lading; the steamers from California were 
smaller than those that ran to the South and could not carry 
the freight that the latter brought; still smaller steamers 
came afterwards from California, one especially, that could 
not carry any heavy freight (sugar) at all. It may fairly be 
presumed that Mr. Webb knew his own business, and know- 
ing it, could it be supposed that he would have ventured 
under this construction to place any goods into this ware- 
house when he knew to a certainty that he could not carry 
them? 

Could it be supposed that he assumed to pay a toll on 
freight which his steamers did not carry? 
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Could it be supposed that he would have left the rate of 
storage not stipulated for? 

These reasons induce me to believe that Mr. Webb never 
signed this contract with the intention that this construction 
should be put upon those words. 

The whole contract should be considered in determining 
any of its parts. 2 Parsons, p. 13 and Notes. 2 Story, S. 657 
and Note. 

The construction placed by the plaintiff upon the words in 
the contract, “the subject of steamship transportation,” 
seems to me utterly at variance with that part of the contract 
which gives to the company the exclusive use of the store- 
house. 

“The last rule of interpretation is, that terms which are 
doubtful or ambiguous, are to be taken most strongly against 
the person engaging unless some wrong is thereby done.” 
2 Story, S. 662 and Note. 

Even if it be held, that the words in the contract which 
provide that storage may be charged upon all merchandise 
which is not the subject of steamship transportation, should 
be considered as a limitation to the exclusive use of the 
storehouse, it seems clear to me that the construction now 
sought to be put upon them is altogether untenable. 


Attorney General A. F. Judd for plaintiff. 
C. C. Harris for defendants. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1873. 


Allen, Ch. J., Hartwell and Widemann, J. J. 


In RE Wonc Sow on HABEAS CorpuS—APPEAL FROM DECREE 
oF HARTWELL, J. 


A CONTRACT LABORER proceeding from Macao to Costa Rica, his 
ship touching at Honolulu, may not be detained on board and 
deprived of the right to come on shore, but stands in the position of 
a passenger. ALLEN, Ch. J., dissenting. 


HARTWELL, J.: A writ of habeas corpus was issued on 
sworn petition in behalf of the relator, Wong Sow, alleging 
that he was illegally detained on the Italian steamer Glensan- 
nox, in the port of Honolulu, and deprived of the right to 
come on shore. The cause of restraint alleged by the 
respondent was a contract between the relator and Messrs. 
Meigs, Hubbe and Grytzell, made at Macao, whereby he 
agreed to serve said Meigs, Hubbe and Grytzell, and their 
assigns for eight years from arrival at Puntes Arenas, in 
Costa Rica, and acknowledged the receipt of eight dollars 
and three suits of clothing in advance. The petition alleged 
cruel treatment on the vessel. There was evidence that the 
relator tried to talk with some one on shore, and was there- 
upon beaten and driven down below; that several Chinese 
on board tried to talk with some one on shore, when a man 
on board blew a whistle, and “several men with pieces of 
knotted rope commenced to drive the coolies aft.’ The 
relator was ordered to be discharged from the restraint. 

At the argument on the appeal, the relator’s counsel 
desired a ruling merely on the respondent’s right to retain 
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the relator in custody, and waived all objections to the con- 
tract or on the ground of cruelty. 

I have been unable to find legal authority for the restraint 
shown, by reason of this contract executed in China, to serve 
in Costa Rica. Our statutory law seems to me to be impera- 
tive in requiring the Court to issue the writ and order the 
discharge. 

“The privilege of the writ of habeas corpus belongs to all 
men, and shall not be suspended unless by the King when in 
case of rebellion or invasion the public safety shall require 
its suspension.” Const., Art. 5. 

“No person shall be subject to punishment for any offence 
except on due and legal conviction thereof, in a Court having 
jurisdiction of the case.”—IJb., Art. 6. 

“No person shall be deprived of life, liberty or property 
without due process of law.”——Jb., Art. 9. 

“The laws are obligatory upon all persons, whether 
subjects of this kingdom or citizens or subjects of any foreign 
State, while within the limits of this kingdom, except so far 
as exception is made by the law of nations in respect to am- 
bassadors or other persons.”——Civil Code, Section 6. 

“Every person restrained of his liberty (except in restraint 
under process of Court), may prosecute as of right a writ of 
habeas corpus according to the provisions of this act, to 
obtain relief from such restraint, if unlawful.” —Section 1, 
Habeas Corpus Act of 1870. 

“The Court or Justice to whom such complaint shall be 
made, shall without delay award and issue a writ of habeas 
corpus.” —Ib., Section 4. 

“Tf no legai cause for the imprisonment or restraint shall 
be shown, the party shall be immediately discharged there- 
from.” —Ib., Section 21. 

By certain treaties we are bound to give up on official 
request by the Treaty Powers, persons accused of certain 
crimes and deserting seamen. The present case comes within 
none of these requirements. 


HAWAIIAN REPORTS, 1873. 505 


In re Wong Sow on Habeas Corpus. 


There are no statutes which declare that the privilege of 
habeas corpus may be denied to persons en route for other 
countries, or that foreigners may use any forcible restraint 
on each other here which subjects cannot also use. I do not 
know by what authority the Court can declare that such 
privilege may be denied, or such power held by foreigners 
which is denied to subjects; but the clear and strong lan- 
guage of our Habeas Corpus Act prevents, as I think, any 
judicial discretion in the matter. 

I see no way to avoid discharging the relator from the 
restraint upon his person. This is not a suit in equity where- 
in relief may be refused if the Court suspect it to be desired 
as a means of escaping legal obligations. If a creditor seek 
to hold his debtor’s person as security for debt, or to prevent 
breach of contract, I do not know how a Court can say that 
the restraint shall continue because the debt may otherwise 
be lost. On the contrary, the creditor must rely on his legal 
remedy, and would not be permitted to use his own personal 
force. Public imprisonment for debt is everywhere strictly 
a matter lex fori; whether Costa Rican law permits this class 
of contracts to be enforced in personam, or not, I do not 
know; but if such be the law there, and if the relator be 
legally bound to proceed there to perform his contract, that 
gives no right of private coercion. 

Nor is this a master’s complaint of his servant’s willful 
desertion, under our masters and servants act. If it were, 
then complaint of cruelty and objections to the contract itself 
which are now withdrawn, would be in point. And if the 
servant under such a complaint were adjudged guilty, or 
ordered back to service, he might prefer public imprison- 
ment, and no bodily compulsion could legally be used to 
make him return. 

Finally, this is not an Admiralty case, in which a Court 
could decline jurisdiction on the ground that the cause of 
action arose abroad, and that the foreigners could be sent 
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home for justice. This is a tort upon the person, committed 
within the geographical jurisdiction of this Court. Had the 
relator sued for damages for false imprisonment, or assault, 
or if a public prosecution therefor had been instituted, a plea 
to the jurisdiction could not have been verified by the facts 
of the case, for the parties and the act were here. 

Regarding our enacted law as peremptory over the case, I 
have not considered the policy of applying it. But I do not 
apprehend more danger to the community in the law which 
precludes private forcible enforcement of contracts, than 
would result if such private force were permitted. If private 
armed vessels can keep men, not seamen, in such restraint 
at our wharves, and Hawaiian police are to be posted to 
prevent intercourse with the shore, the same thing can be 
done on the land. I think it is wiser to have the same law 
for all persons here who are not exempt by treaty or inter- 
national law. 

In Flanchet’s Case, 2 Haw., 96, the French Consul claimed 
by habeas corpus a French subject shipped as a seaman on 
an American vessel. The claim was rejected, the Court 
declining to enforce French law on the subject of the ship- 
ment of French sailors, and citing the answer of Henry IV. 
of France to Elizabeth, that “all kingdoms are free to 
fugitives, and it is the duty of Kings to defend every one in 
the liberties of his own kingdom.” 

In Roberts vs. Knights, 7 Allen, 449, the Court gave judg- 
ment to a British sailor, who had deserted his ship, for wages 
on a British vessel, and declared the shipping articles void 
for indefiniteness. The Court in that case said, “it is conso- 
nant to natural right and justice, that the Courts of every 
civilized country should be open to hear the causes of all 
parties who may be resident for the time being within its 
limits.” 

France once declined jurisdiction of suits between for- 
eigners, “in which respect,” says Feoelix, “French law 
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differs from that of almost all other civilized countries.” I 
understand that their law is now so modified as to admit 
foreign suitors. See 4 Am. Law Rev., 607. 

English Courts have even refused to deliver up a ward to 
the custody of a Scetch guardian. Bells Camp. Eng. and 
Sc. Law, 454. American Courts discharge on habeas corpus 
apprentices claimed under English indentures. Com. vs. 
Deacon, 6 S. and R. 525. Com. vs. Hamilton, 6 Mass. 273. 

Our law permitting labor contracts to be enforced penally 
does not include contracts of foreign labor. A Hawaiian 
employer would not obtain the aid of English and American 
Courts for the enforcement of a labor contract by our law, 
and he would be liable to the law there if he used force of 
his own to compel the service. 1 Hurd’s Law of Freedom 
and Bondage, 139. Cooley’s Const. Limits, 342. Viner’s 
Abr., Title Master and Servant, K. 2 Hagg. 133. 18 
Pick. 192. 

To subjects and citizens of treaty powers, we are bound 
to extend “the same privileges, liberties and rights as to 
native subjects.” Art. 9 Brit. Treaty. Art. 8 Am. Treaty, 
and other Treaties. Can those with whom we have no 
treaty complain if we allow them no less and deny no more? 

If an English Australian steamer were to touch here with 
English emigrants under contracts to labor in California, 
would it be claimed that force could legally be used to 
prevent such passengers coming on shore? The law in the 
two cases is the same. 

The following citations are made in addition to the fore- 
going: 

1 Black. Comm. 134, and 3 Ib. 127. 9 Bacon’s Abr., 462. 
Wharton’s Confl. Laws, §§ 744, 749. Story’s Confl. Laws 
§§ 541 and 574, a. 2 Phillemore’s Int. Law, 2 and 4, Ib. 2, 
15, 702, 706. 1 B. and Ad. 288. 3 Inst. 180. 23 Deut. 15. 

As the majority of the Court do not find legal cause for 
the restraint, the decree discharging the relator therefrom 
is affirmed. : 
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WIDEMANN, J.: Wong Sow comes before the Court in this 
case with the allegation that he is illegally deprived of his 
liberty by being detained on board the Italian steamer 
Glensannox. 

The captain of the steamer admits the detention, but 
claims that he has the right to detain the said Wong Sow 
under a written contract of service, made in Macao, to be 
executed in Costa Rica, which Wong Sow admits he had 
executed. 


The language of our Habeas Corpus Act, in Sections 1 and 
4, is peremptory, and it was obligatory upon the Judge to 
whom the petition was addressed, to issue the writ. 

Section 21 of this Act provides: “If no legal cause for 
the imprisonment or restraint shall be shown, the party shall 
be immediately discharged therefrom.” 

Is this contract then a legal cause for the detention? 

Our laws do not give the subjects of this country any such 
rights to restrain their servants under similar circumstances, 
and a foreigner cannot claim rights that do not inure to the 
subjects. 

I hold that the detention of Wong Sow was illegal, and 
that he should have been immediately discharged therefrom. 


ALLEN, Ch. J., dissenting: This is an application of Ah 
Foo, of Honolulu, in behalf of Wong Sow; and Ahou, of 
Honolulu, in behalf of Ang Ye; and of Sam Quoy, of Hono- 
lulu, in behalf of Ah Fat, for a writ of habeas corpus. 

The petitioners set forth that the persons above named in 
whose behalf they appear, are on board the Italian steamer 
Glensannox, lying in the port of Honolulu, and they are 
desirous of coming on shore, but are forcibly restrained of 
their liberty, and they desire that this complaint may be 
investigated and such further order made in the premises as 
the case may require. 

At the hearing, two of the parties expressed a desire to 
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return to the steamer, and they did so, and the case of Wong 
Sow only is presented. 

It appears that Wong Sow entered into a contract in Macao, 
China, with the Agent of certain parties residing in Costa 
Rica, Central America, to embark on some ship to be 
furnished by them to proceed to Punta Arenas, Costa Rica, 
and there perform service in the fields or in the household, 
for the period of eight years for agreed wages, and certain 
advances in clothes and money and a passage to Costa Rica, 
at the expense of the contractors. 

It appears by the contract, that it was made in the pres- 
ence of certain officials of the Colony of Macao, one of whom 
was the Superintendent of Emigration, and duly attested by 
the Italian Consul. It is admitted that the contract is 
reasonable in its terms, and it is not denied that it was fully 
understood. Having received eight dollars in advance, and 
a suitable amount of clothes, he embarked on. board the 
steamer for Costa Rica. There were some six hundred 
persons who embarked on the same steamer, under similar 
contracts. The steamer put into this port for provisions, 
water, and whatever was necessary for refreshment. She 
remained here several days, and on the eve of her departure 
the petitioner made application for a writ of habeas corpus, 
alleging ill treatment, and the same was issued. It appears 
that he did not make an application to go on shore, and if he 
had, it is admitted that he could not have been permitted to 
have gone, as the steamer was soon to leave port. 

I understand it to be admitted by the counsel for the 
petitioner that the contract was legal and proper in its terms, 
and that the steamer furnished suitable accommodations, and 
that there was no evidence of ill-treatment, but he contends 
that the petitioner had a right as a passenger, to come on 
shore when the vessel arrived at the wharf for any purpose 
he might think fit, and that the restraint put upon him was 
unlawful. 

33 
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It is a matter in which two friendly nations are interested. 
The ship is chartered at great expense, and large advances in 
the aggregate are made, not only to the men, but for provi- 
sions and supplies for the voyage. It is apparent from the 
evidence that there was no dissatisfaction on board, and that 
Wong Sow was induced by influence from persons on shore 
to make this application. Two other persons on board made 
the same application with Wong Sow, but at the hearing 
expressed a wish to return to the ship, and did so. This act 
of these men is strong evidence of comfortable accommoda- 
tion and good treatment. 

It is an admitted principle, says Mr. Justice Story, that a 
nation ought not to make its own jurisprudence an instru- 
ment of injustice to other nations, or their subjects. 

Let us apply this principle to the case submitted to us. 
Contracts are made at Macao with some six hundred persons 
to embark for Costa Rica, and there perform labor for a speci- 
fied period for wages agreed upon, with suitable clothing to be 
furnished the parties, and advances made on the wages. In 
addition to this, large disbursements are made for the charter 
of a steamship, that the voyage may be made expeditiously, 
and the necessary amount of provisions are supplied. On 
her passage she touches at this port for fresh provisions and 
for the general comfort of all on board; under these circum- 
stances is it in accordance with the principles which govern 
the conduct of nations to take these people from the ship and 
put them on shore at their own will, when it is admitted that 
there was no cause of complaint? or should the parties be 
remitted to the home from whence the contract was to be 
executed, for the adjudication of their rights? 

As in the case of Admiralty jurisdiction, the Court will 
not take cognizance of the cause, if justice would be as well 
done by remitting the parties to their home forum.—Parsons 
on Maritime Law, 2 vol., p. 543. 

The foreigner is not entitled to invoke the power of the 
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Court as a matter of absolute right—Abbot Ad. R., 131. 

When the Court is satisfied that justice requires its in- 
terposition in his favor, these powers will be exercised. 

The authorities, both English and American, fully sustain 
the doctrine of the power of the Admiralty Courts to 
entertain suits between foreigners, while at the same time its 
exercise is discretionary with the Court. If it is a case of 
special necessity to prevent a failure of justice, the duty is 
imposed to exercise the jurisdiction—2 Haw. Rep., Enos vs. 
Sowle, 336. 

In the case of Johnson vs. Dalton, [1 Cowan, 543,] the 
Court say: “Our Courts may take cognizance of torts com- 
mitted on the high seas on board a foreign vessel; but on 
principles of comity, as well as to prevent the frequent 
injuries that would result, they have exercised a sound dis- 
cretion in entertaining jurisdiction or not, according to 
circumstances.” 

There are nations which generally refuse to take cogni- 
zance of controversies between foreigners, and remit them 
for relief to their own domestic tribunals. This is the 
general usage in France upon subjects of controversy arising 
abroad. This Court regards it a duty, however, to exercise 
jurisdiction when there is a special necessity, to prevent a 
failure of justice. 

Is there any special necessity in this case for the interposi- 
tion of this Court? If there was any evidence of ill-treat- 
ment or a want of suitable accommodation on ship board, 
the Court would certainly interpose; but as these reasons do 
not exist, and the voyage by steam to Costa Rica is but a 
few weeks, they regard it their duty to conform to the usage 
of nations, and leave the parties to their rights and remedies 
at their home forum. Wong Sow cannot complain of this, 
for he freely embarked on the steamer for Costa Rica to 
perform a certain contract there which had been agreed upon 
at Macao. The contract accords in principle, although not 
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in all its details, with those made under the laws of this 
kingdom. Contracts have been made in China by the 
agents ‘of this government, and vessels chartered for the 
passage of the employees to this kingdom at large expenses, 
as in this case, and suppose the vessel had touched at any 
intermediate port for provisions and water, or from stress of 
weather, and the Court there had interposed and set them at 
liberty, would it not have been making their own jurispru- 
dence, as Mr. Justice Story says, an instrument of injustice 
to this kingdom? 

In the case of Holmes vs. Bemsen, [4 Johns, Ch. R.,] 
Chancellor Kent says: “The mutual respect of nations, as 
Huber terms it, or courtesy of international law, is founded 
on the credit which one country gives to the administration 
of justice in another, and the adoption of it wonderfully 
increases reciprocal confidence and credit.” As the parties 
are foreigners, one of whom resides at Costa Rica, and the 
other is bound there to fulfill a contract, it is not in accord- 
ance with the usage in any country to assume jurisdiction in 
such a case, when there is no cause of complaint. And the 
Chancellor further says that the true question is, “whether 
it be not wise, and politic, and just, when no positive law 
intervenes, and when it is not repugnant to the essential 
policy and institutions of the country, to adopt the rule of 
international law which other nations apply to us, and which 
impairs no rights, but promotes general justice, and is 
founded on the mutual’ respect, comity and convenience of 
commercial nations.” Ib., 472. 

Wong Sow and others, by the contract they made, induced 
these parties to charter a steamer and to provide provisions 
for the voyage, and to make them advances in money, and to 
supply them with clothing, all of which amounts to a very 
large sum, and now this Court is invoked to aid them to 
commit a great wrong, when it is not pretended that there is 
any ill-treatment or want of proper accommodations or suita- 
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ble provisions for the voyage. If it is regarded as impera- 
tive in the Courts to assume jurisdiction in these cases, it 
might be in its results dangerous to the peace of the kingdom 
to permit so large a body of men to come on shore without 
means to supply their necessary wants. All countries are 
cautious about exercising jurisdiction on passengers who are 
in transitu to their own country and from their own country 
to another country. It is the general principle of comity to 
remit the patties to their home forum. In this case the 
voyage is not long in time by steamer to Costa Rica, and it 
is not contended that the party would be likely to suffer on 
the voyage. 

It is only in extreme cases that Courts will exercise juris- 
diction over foreigners in transitu to a home port, or port of 
destination. It is not pretended that not to exercise it would 
be a denial of justice. In this case, as the contract is to be 
performed at Costa Rica, of course it is the only place proper 
for its adjudication, and I do not regard it as a matter of 
sound legal discretion for this Court by its interposition to 
enable either party to escape his legitimate obligations, as 
would be the case should the man be discharged here. 

In this connection it may be well to refer to a convention 
concluded on the 8th day of September, 1870, between the 
King of the Netherlands and the Queen of the United King- 
dom of Great Britain and Ireland, to facilitate the emigration 
of free laborers from the British territory in India with the 
Dutch colonies in Surinam. 

I refer to this convention to show that Great Britain recog- 
nizes contracts of this character, and authorizes them to be 
made, and the parties to embark for the country where the 
contracts are to be executed, and of course she would sustain 
the rights of the ship-owners, and the parties interested in 
the contracts, and give them under her laws safe convey to 
the place of destination. 

Supposing any British vessel should come into this port 
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from any of the dominions with parties under these contracts, 
when, as in the case at bar, there were satisfactory accommo- 
dations and good treatment, the British Government would 
be bound to enforce restitution to the parties in interest, if 
our Courts should interfere and discharge the persons on 
board by habeas corpus without the cause already ad- 
verted to. 

If the petitioner had been abducted from the country, and 
was on board of a vessel known as a coolie vessel, so called, 
I should discharge him at once. But he made his own con- 
tract freely and without restraint, and perfectly understood 
its terms and conditions, and had on board of the steamer 
satisfactory accommodations and good treatment. 

The laborers of China and India can improve their condi- 
tion by coming to these islands, and many places on the 
continent, and it is not a humane policy to throw impedi- 
ments in the way of their migration. They should be care- 
fully protected, and be made to fulfill their reasonable 
contracts, and then respectable parties will engage them and 
incur the large expense of their transportation and necessary 
advances. 

It is for their comfort and health that the steamers should 
call here for fresh provisions, rather than to make the long 
voyage from China without them. 

The articles of the Constitution are referred to as sustain- 
ing a contrary doctrine. For example, Article 9 contains a 
provision that “no person should be deprived of life, liberty 
or property without due process of law.” This does not 
refer to seamen shipped on foreign vessels, neither is it de- 
signed to compel the Court to entertain jurisdiction in every 
case of foreigners calling here, en route to some other 
country. 

In the case at bar, neither party is temporarily resident 
here; and no sudden occasion has arisen for trying this con- 
troversy here. 
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Mr. Justice Curtis says, in the case of Browne vs. Duch- 
eone, 2 Curtis, C. C. Rep., that in the absence of proper 
legislation this country (United States) and in England, 
Courts of Justice have exercised the power of determining in 
what cases and to what extent it is the will of the nation not 
to extend to foreigners or their property the municipal laws 
which in similar cases govern our citizens. 

He cites the case of the schooner Exchange, [7 Cranch, 
116], in which it was decided that a public armed vessel of a 
sovereign at peace with the United States is not within the 
jurisdiction of any of our tribunals while lying in a port of 
the United States. 

He adds in the same decision, that the 29th Section of the 
Collection Act of 1799, (1 Stat. at large, 648), authorized the 
seizure of any vessel which, having arrived within the limits 
of any district of the United States from any foreign port or 
place, should depart or attempt to depart before making re- 
port or entry. A vessel arrived in the River St. Mary’s, 
whose waters belonged in common to the United States and 
the King of Spain; she was not bound to the United States, 
but was undoubtedly within the limits of its collection dis- 
tricts and fully within the words of the Act. There could be 
no doubt of the power of the United States to compel an 
entry, if it had seen fit to exert it. But it was held that 
such an assumption of jurisdiction was not intended and that 
the seizure was not lawful—The Apollan, 9 Wheat., 362. 

This is the case referred to by Vattel, vol. 2, chap. 8, sec. 
103, where after saying that disputes arising in the country 
of the forum between a stranger and a citizen, or between 
two strangers, should there be determined. He adds that 
the defendant has a general right to have the dispute heard 
by the tribunal of his domicile—Story, Conf. Laws, §§ 532, 
541, 542. 

In the case of bark Havana, Sprague, 402, the Court says: 
“This is a libel against a British vessel by a British subject 
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domiciled abroad. In such case the Court may exercise 
jurisdiction, but it is not bound to do so.” 

Mr. Justice Story says in the habeas corpus case of Harvey 
vs. Richards, 1 Mason, 409, “that Courts of Equity ought 
not to be the instruments of injustice, and that if in a given 
case such would be the effect of its interposition, it ought to 
withhold its arm.” This principle is applicable to the 
present case. It is not denied that injustice will be done 
innocent parties, but it is contended that there is a legal 
compulsion to do so at this time and place. There is 
certainly no statute as applicable to this case, and the author- 
ities cited do not refer to a case precisely like this. Massa- 
chusetts has her own laws which regulate the course of 
judicial proceedings and the principles which should govern 
her Courts; but she. is not the sovereign power of the 
country, and her decisions might very probably be different 
from the Court of the United States, which has the only 
responsibility in relation to offences with other countries. 

The question in this case is, was there any legal cause of 
restraint? Our law recognizes the validity of the contracts, 
under which this view was held, and that imposes a restraint 
if the party violates the contract. Now in this case, he was 
seeking to evade his contract by going ashore on the eve of 
the departure of the vessel, and it was a restraint not in 
violation of law, unless there were other reasons, such as 
cruel treatment, which is not pretended in this case. 

If the contracts were to be executed here the man would 
be responsible for its fulfillment, and if he refused to do so, 
he would be liable to imprisonment, and we must extend to 
foreigners in transitu the same protection which is secured to 
our citizens. 

Mr. Justice Story says: “The rules which should be 
observed between nations are those which arise from mutual 
interest and utility, from a sense of the inconveniences which 
would result from a contrary doctrine, or from a moral neces- 
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sity to do justice, in order that justice may be done to us in 
return.” Story’s Conflict of Laws, p. 34. “It is,” as Mr. 
Justice Story remarks, “in the strictest sense, a matter of 
the comity of nations, and not of any paramount obligation, 
superseding all discretion on the subject.” 

“All countries are cautious about exercising jurisdiction in 
cases between foreigners who are in transitu to their own 
country, or from their own country to another country.” It 
is the universal practice to remit them to their home forum, 
unless it is such a case of injustice to do so. In the case of 
Enos vs. Sowle, 3 Haw. R., there was a protest against the 
jurisdiction of the Court by the American Consul, but it was 
exercised because the allegations were alleged and proved of 
the grossest abuse on shipboard, and it was uncertain when 
the vessel would reach a home port, and the plaintiff would 
be subject to the same abuse, perhaps, during a long voyage, 
and on arrival it would be doubtful whether the witnesses 
necessary to sustain the allegations would return on the 
vessel, and therefore it would have been a denial of justice 
to have remitted the parties to the home forum. In this 
case, the circumstances are entirely different; Wong Sow is 
in comfortable circumstances on board, and the voyage to 
Costa Rica is a few weeks, and all the witnesses which would 
be required here, he will have there, therefore, my belief is, 
that the Courts of all countries would decline to exercise 
jurisdiction in such case unless it should be proved that the 
party was unjustly treated. It is not pretended that not to 
exercise jurisdiction would be a denial of justice. 

A foreigner has not the right to demand the exercise of a 
jurisdiction of the Court which might involve the government 
in serious diplomatic questions for doing damage to the 
citizens of countries on friendly relations with us, as well as 
letting loose upon our shores a large number of people who 
may occasion serious trouble. The home forum is the 
proper tribunal for foreigners to litigate their cases, and for a 
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foreign Court to interfere when in a few days the parties can 
have that advantage, is not in conformity with the usages of 
nations. It is better and wiser to let foreigners stand by 
their agreements and settle them under their own laws and 
by their own tribunals. The law will not aid a man in the 
violation of a legal contract; but in the case under considera- 
tion the case is far stronger; his contract is to be performed 
at or near the port of destination; heavy expenses are 
incurred for him, not only in preparation for the voyage but 
in procuring a vessel for the home port. 

Suppose, for illustration, that all these persons are dis- 
charged from the vessel and put on shore, the consequences 
to the charterers and the party from whom they have 
received heavy advances may be ruinous. 

The Court is not invoked to aid in enforcing the contract, 
but in defeating it, but not even on its merits. Wong Sow 
comes into Court for relief, when it appears that he with 
many others induced the charterers of a steamer at very 
heavy expense to engage them a passage from Macao to 
Costa Rica, where they were entitled to their pay on arrival, 
and at this port, when the voyage is more than half accom- 
plished, they attempt to leave the steamer and thereby 
prevent the charterers from receiving their passage money, 
and the contracting parties their heavy advances, and to 
commit this gross fraud, he invokes the aid of this Court. 

Let them all go to Costa Rica and seek redress there. It 
is a case for their Courts to decide and not for ours. 
Besides, we have a duty to perform to the government under 
which we live. If Wong Sow has a right to a discharge, all 
on board under similar contracts have the same right, and to 
land six hundred people here, without means of support, 
might be a serious evil, not only in raising serious diplomatic 
questions but in disturbing our domestic peace. 


E. Preston for the relator. 
C. C. Harris for the respondent. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1874., 


Allen, Ch. J., Harris, J. (Judd, J., did not sit, having drawn 
the will and codicil.) 


In THE MATTER OF THE Estate or His Late Majesty LUNA- 
LILO, DECEASED. 


A PERSON under guardianship as a spendthrift is not therefore inca- 
pacitated to make a will. 


OPINION OF THE COURT BY ALLEN, C. J. 


This case is presented on appeal from the decision of a 
Judge of Probate, who admitted the will, with the codicil of 
His late Majesty Lunalilo, to probate. The only question be- 
fore us is as to the validity of the will. 

It is admitted by the contestant that the alleged will was 
executed as required by the statute of the kingdom. 

It is also admitted that at the time of making the alleged 
will the testator was under guardianship as a spendthrift, and 
that all the statutory provisions had been complied with, and 
Mr. Bishop, the executor named in the alleged will, was one 
of the guardians of the testator. 

It is contended that the will is void, because at its date the 
testator was under guardianship. The counsel for the con- 
testant argue that Section 1463 of the Civil Code must be 
read in conjunction with Section 1354 and that the construc- 
tion contended for is clearly within the spirit, if not within 
the exact letter of those enactments. 

By Section 1463 it is declared that any person of full age 
and of sound mind, may dispose of his estate both real and 
personal by will. 
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The restriction of persons under guardianship is not made 
in terms, but it is contended that by virtue of Section 1350, 
the restriction is virtually made, as by it he is restricted 
from making any gifts, sales or transfers of real estate or per- 
sonal estate during the guardianship, and if he does, the 
guardian can interpose and defeat them. But the statute 
gives the guardian no power to restrain the operation of a 
will which the ward may make. 

A statute in derogation of the rights of persons must be 
construed strictly, and it is very evident that the Legislature 
when they passed the law that all persons of full age and 
sound mind might make a will, did not intend to add a 
restriction in a general law of guardians and wards. The 
word gift has not in the statute the same meaning as will, the 
one is a solemn instrument, executed with great formality, 
while the other is, to make it valid, by immediate transfer of 
the article. 

It does not follow, therefore, because a person is under 
guardianship as a spendthrift, that he is incapacitated to 
make a will. 

In the one case he is stimulated by his appetite and pas- 
sions to dispose of his property for immediate personal 
indulgence, and hence the necessity for guardianship, while 
in the other he makes a disposition of his property to take 
effect after his death, and when the powers of his guardian 
terminate. 

It is very evident that the Legislature were of opinion that 
the power of the person over his property in the former case 
was unsafe, while in the latter, its exercise was proper, other- 
wise there would have been a restriction in terms. The 
counsel contends that a will creates a trust, and a trust is 
regarded as a gift or conveyance of the property, the subject 
of the trust, to the persons who are its object, and therefore, 
the capacity to declare a trust is limited by the same rules as 
the power of disposing of property at law. 
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It is very true that a will may create a trust, but it must 
be executed according to the statute, and if so executed it is 
not in the nature of a contract. It differs from a deed of 
trust, for in the one case it does not take effect till after 
death, while in the other, to make it valid, it must be deliv- 
ered in the life time of the grantor, who, being under 
guardianship, is restrained by law from doing it. 

The counsel says: “Suppose that the testator had made 
a deed of gift in 1871 for a valuable consideration for 
advances, &c., to take effect after death, such a deed would 
have been construed as a will—it has been so ruled,—would 
such a gift have been valid under the statute?’ It is very 
clear that it would not have been, for the reason that it 
would be in the nature of a contract to pay for advances to 
the spendthrift, to control which a guardianship was 
imposed. 

The counsel suggests another example. He says* “Sup- 
pose in 1871 he had given a bond to A—consideration 
$10,000 or more, or sufficient for his extravagant expendi- 
tures—to execute a will in his [A’s] favor, would the 
executor be bound to pay the consideration?” “Most cer- 
tainly he would,” says the counsel, “if he was not incapaci- 
tated under the act of guardianship from making such 
bond.” The counsel has undoubtedly given a sound answer 
to his question; but it is evident by the law regulating the 
guardianship that the ward had not power to make such a 
contract, or any other contract, and therefore the bond would 
be void. 

It is always a consolation to have one’s opinions sustained 
by high judicial authority. In the case of Stave, appellant, 
vs. Damon and others, 12 Mass., 487, the Court gave an 
opinion that “if a lunatic under guardianship be restored to 
his reason, he may make a will, although the letters of 
guardianship are wumrepealed.” The same doctrine was 
maintained by the same learned Court many years afterwards 
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in the case of Breed vs. Pratt, 18 Pick., 115. The Court 
says that it is an act manifestly distinguishable from con- 
tracts and other acts to be done inter vivos, and involves no 
conflict of authority with the guardian. (See Redfield on 
the Law of Wills, Part I., 134, where the same rule of law 
is recognized.) 

It is the judgment of the Court that the decree of the 
Probate Court, from which an appeal was taken, be affirmed, 
and that the proceedings in the case be remitted to the same 
Court. 

L. McCully, for the executor, proponent. 

Messrs. Stanley and Preston for contestant. 


Honolulu, April 29th, 1874. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1874. 


Allen, Ch. J., Harris and Judd, J. J. 


IN THE MATTER OF THE Estate oF Hiram Marxat, DECEASED, 
INTESTATE,—ON APPEAL FROM THE DECISION OF JUSTICE 
HARTWELL. 


Tue Probate Court will allow charges for legal services when such 
are necessary, and will allow them to the administrator himself, if 
he is a lawyer, in such cases as they would be allowed to an ad- 
ministrator employing a lawyer, but every case must be deter- 
mined by its own circumstances. 


Justice Harris delivered the decision of the Court as 
follows: 
This is an appeal taken by the administrator, a lawyer by 
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profession, from a disallowance of his fees as a professional 
man, by Justice Hartwell, as follows: 

Legal services in procuring letters of administration..................... $25 00 
Legal services in sale of real estate...........secesccccssccesseessectsmeesseeneeentsseess 25 00 

The legal services in procuring letters of administration 
are filling up the form of a petition; filling up and filing a 
schedule of property, which in this case was extremely 
limited; filing an affidavit of publication, notice of hearing, 
a notice to creditors, and attending on the day appointed for 
hearing, and the fee, if to be allowed at all, would be 
reasonable. 

The property of the deceased mainly consisted of two 
pieces of land, which were under mortgage to secure the 
payment of $758, which brought at public sale $915. 

The widow of the deceased likewise paid into the adminis- 
trator’s hand $72.25; which she probably paid under the 
idea of helping to pay the debt on the land, or under the 
impression that she must give up all that she had, and be 
allowed nothing for her own maintenance, during the time 
immediately subsequent to her husband’s decease. 


The deceased’s father likewise paid itt... ccc ce cscs sees sseeeeseneeeees $ 20 00 
The land as has been said above brought... ..c.ccccssseecssssceceene 915 00 
The debt upon it was, as has been said before.............ccscssceeceececeeee — 758 00 
And the costs claimed for selling it Were.........c.cceccsecssessesscsseeeeceeee 235 70 

$993 70 


So the widow gave up the land, which was considered by 
the money lender, as it appears correctly, to be a sufficient 
security for the debt, and then gave up her little fund of $72 
to pay these enormous costs. 

If such costs were necessary, in order to procure the sale 
of the land, it certainly would have been much better for the 
woman to have taken the $20.00 which her father-in-law 
owed her husband and paid Lewers & Dickson’s account of 
$13.50 and let the mortgagee enter into possession of the 
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land, and do with it as he might see fit; she would thus have 
saved for her own use, the $72.25 which she had in her own 
hands and the $6.50, which would have remained out of the 
sum paid by her father-in-law. This certainly would have 
been for the widow a much better mode of administration. 

The account brought up in a little different order from that 
in which it is presented would stand thus: 


Cr. 
Cash proceeds of real estate at Pauoa, sold at auction........0.0.0....... $ 915 00 
Cash from Maikai’s father 2... ccesecccessseesseleessseeesesseestescseseseeseece 20 00 
Cash from the widow .....-c.cccssssessssescscesseeecssssssetenecesseeesecessocuesteneseeenses 72 25 
Dr. $1,007 25 
Cash paid debts secured by mortgage on the land... cece $758 00 
Debt Lewers & Dickson ..........sssccscesssssssocseesseneecsneenenssesesscneneesessesceteceeese 13 50 
Costs of Court incidental to procuring the order of sale.................. 21 50 
Advertising notice to creditors, there being only one, for 
$13.50, in addition to those secured by mortgage......... csc 2 50 
$795 50 
Credit, brought forward r e eee sate teeta athe $1,007 25 
Debt, BO E E E eet fecha Oy cnc aa $795 50 


Cash for registry of a deed of the land and release of 

‘mortgage which the widow would not care 

whether it was released or not under the circum- 
Stances Of this Case -sssrinin eia 6 50 
Administrator’s commissions. ................. 
Fees as a lawyer for his legal services 


. 141 50 
Commissions and expenses of auctioneer in sale of 
the laid nonai aaa aeai 63 75 
———-$1,007 25 


If the Court had to review the whole account it is a 
matter of doubt whether they would allow the auctioneer’s 
commissions in this case. They would allow some remunera- 
tion for'an auctioneer in case the estate appeared to be bene- 
fited by his exertions, but the statute allows the adminis- 
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trator himself to sell at public auction; and it is most 
certainly his duty to make all preparations for a sale, such as 
preparing descriptions of land, examining title and making 
abstract of it, making the deeds, collecting, and finally 
paying out the money. One would think that it would be 
very easy to make a bargain with the auctioneer to “cry the 
estate” even if his services should appear to be at all 
necessary. 

It is difficult to see why two commissions should be paid, 
more especially when the statute commission paid to the 
administrator is so large as it is, by our statute. 

Certainly the administrator did not receive at any time the 
gross sum which the land brought, but received it less the 
$63.75 charged for auctioneer’s commissions and expenses, so 
there is no reason why he should receive a commission of 
$6.37 on that sum. But we do not think ourselves called 
upon to review items not brought up on appeal. 

The Court would allow professional charges for services 
rendered to the estate in all cases where such services are 
necessary; and would allow them to the administrator if he 
should be a lawyer, whensoever they would allow them to an 
administrator who is not a lawyer. With regard to such 
allowances every case must stand by itself and no fixed and 
invariable rule can be laid down. 

But in this case it is apparent that the administration was 
and could be of no benefit to the widow, who must pay these 
fees. If the creditors applied to counsel for advice they 
should pay their own counsel fees. 

If the widow applied, she should have been advised as set 
forth above; or to offer creditors to join in the sale; or to 
allow the mortgage to be foreclosed; and thus avoid these 
excessive commissions; and in case that foreclosure had been 
resorted to, the residuum, if there should have been any, 
might have been paid into Court to await her further action. 

The counsel’s fees cannot therefore be allowed in this case. 

34 


526 HAWAIIAN REPORTS, 1874. 


The King v. John Asegut. 


The administrator may be discharged and his bond cancelled, 
whenever he shall furnish the receipt of the widow for the 
said sum of $50.00 and pay the costs of this appeal. 

S. B. Dole administrator, appellant. 


Honolulu, April 28th, 1874. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1874. 


Allen, Ch. J., Harris and Judd, J. J. 


Tue KING vs. JOHN ASEGUT,—APPEAL FROM THE CIRCUIT 
COURT OF THE 3RD JUDICIAL CIRCUIT. 


In a criminal case where there is evidence on both sides the jury 
have the right to pass upon the credibility of witnesses, but when 
the evidence in favor of the defendant so greatly preponderates as 
to show mistake or prejudice in the minds of the jury in rendering 
a verdict of guilty, it becomes the duty of the Court to set aside the 
verdict. 


Justice Harris delivered the decision of the Court as 
follows: 

The defendant John Asegut, had been prosecuted in the 
District Court of North Kohala, Island of Hawaii, for the 
larceny of a cow claimed by one George Holmes to be his 
property, and being found guilty in the District Court, 
appealed to the Circuit of the Third Judicial Circuit. 

At the trial before a jury at the term of the said Court, 
holden at Waimea, Hawaii, in November, 1873, the Honora- 
ble Justice presiding, instructed the Jury: 
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That to take property openly under a claim of right was 
not larceny, but trespass only. 

That a felonious intent must be found to constitute the 
crime of larceny. 

That if the jury believed from the evidence that the 
defendant took the cow in question under a claim of right, 
they would find him not guilty. 

The jury after retiring, returned a verdict of guilty. 

To which verdict the defendant, by W. C. Jones, Esq., 
his attorney, excepted on the ground: 

I. That the verdict was contrary to the law and the 
evidence. 

II. That the verdict was against the instructions of the 
Court; and also gave notice that he would file a motion for 
new trial. Afterwards defendant’s counsel moved the Court 
to set aside the verdict on the grounds: 

I. That the verdict of the jury is against the law. 

II. That the verdict of the jury is against the instructions 
of the Court. 

III. That the verdict of the jury is against the evidence. 

IV. That the evidence in favor of the defendant so greatly 
preponderates that it shows mistake or prejudice in the 
minds of the jury in rendering the verdict of guilty. This 
motion having been denied by the Court, defendant’s counsel 
filed his exceptions and appealed to this Court. 

From the evidence as certified up to this Court, it appears 
that the cow in question once belonged to Holmes, who 
claims that he owned her on the 30th day of April last, the 
day of the alleged larceny of her. 

Holmes testified that on the aforesaid 30th day of April, 
being at his own house, he saw defendant and three other 
boys driving a band of cattle at about a mile off, and like- 
wise saw them go aside from the road and get a beautiful fat 
cow (the cow in question) and drive it into their flock. 
Holmes went after them, and on coming up with them angry 
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words were exchanged. Holmes drove off the cow, the 
defendant threatening him to make him trouble (pilikia), 
and one of the company said that the cow belonged to them. 
The witness does not say which of them made this remark, 
though it appears from the testimony that the defendant had 
the charge of the drive. Holmes further testifies that they 
made no resistance to his driving off the cow except in 
language. 

Thus it appears that the defendant drove off the cow in 
open daylight, within sight from Mr. Holmes’ house, and 
when Mr. Holmes interfered, he or one of his companions 
claimed that he had a right to take the cow, and would make 
Holmes pilikia for taking it away. 

E. Asegut, the defendant’s father, testified that he had in 
April last bought this cow of Holmes, and paid him twelve 
dollars for it, and told his son to go and get it. 

James Noble testifies that he saw E. Asegut (the father) 
buy the cow of Holmes, and heard him direct his son to go 
and get it. 

Holmes denies that any such purchase was made. 

Kahuluhulu testifies that he heard the father tell the son 
to go and get the cow. 

This Court would not set aside a verdict when there is 
testimony on both sides, and it is merely a question of credi- 
bility of witnesses, upon which the jury have the right as 
well as the best opportunity of passing, but where the evi- 
dence in favor of defendant so greatly preponderates as to 
show mistake or prejudice in the minds of the jury in ren- 
dering a verdict of guilty, it becomes the duty of the Court 
to set aside the verdict. 

In this case it would appear that the jury fell into the 
mistake of supposing that the ownership of the beast in ques- 
tion would decide the guilt or innocence of the defendant, 
and gave more credit to Holmes’ denial of the purchase than 
to E. Asegut’s and J. Noble’s assertion of it, which they had 
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a right to do. But the question in this case was not the 
ownership of the beast, but the intent of the defendant; and 
it is plain that the testimony of Holmes, so far from contra- 
dicting the testimony of the three witnesses for the defence, 
confirms them. 

It would certainly have been a more proper mode of pro- 
ceeding if the defendant had gone to Mr. Holmes’ house and 
asked him to deliver the cow, and of course, a mere assertion 
of a right of ownership when discovered in carrying off a 
piece of property would have but little weight; and a jury 
would be right in taking into consideration whether the 
asserted right of ownership was a mere pretence. 

In this case, by the testimony certified up, it does not 
appear that the claim of right was one started at the 
moment of or in consequence of being discovered, and the 
witness E. Asegut (the father), by asserting the purchase 
and acknowledging the order to his son, directly opens him- 
self to prosecution if his assertion of purchase be untrue. 

It may be that there were circumstances at the trial or in 
the bearing of witnesses that induced the jury to believe that 
the idea of purchase was an after thought or the result of 
collusion between the father and son; but such does not 
appear to be the case, by the record before the Court; and it 
by no- means follows that if E. Asegut falsely asserted that 
he purchased the beast, his son did not act in perfect good 
faith in taking the animal by his father’s order; and it must 
be borne in mind, that the son or servant acting under the 
orders of his father or employer, in the ordinary discharge of his 
duties or pursuance of his business, raises presumptions in his 
favor that would not be raised in the case of indifferent persons. 

On the testimony, as it has come up, the Court are of 
opinion that the verdict in this case should be set aside and a 
new trial ordered, and do adjudge accordingly. 


The Attorney General for the Crown. 
W. C. Jones for defendant. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1874. 


Allen, Ch. J., Harris and Judd, J. J. 


KamoHal (K) vs. KAHELE (W),—ON EXCEPTIONS FROM OPIN- 
ION OF HARTWELL, J., JANUARY TERM, 1873. JURY WAIVED. 


Tue plaintiff’s land having been sold and conveyance made by his 
uncle with the active assistance of the plaintiff, who declared the 
uncle had the title to the land and the right to convey it with other 
conduct sufficient to constitute an EQUITABLE ESTOPPEL; held that 
evidence of such equitable estoppel might be received in a Court of 
law and constitute a bar to the action. 


OPINION BY JUSTICE JUDD: 


This is an action of ejectment for the possession of a part 
of a kuleana of land awarded to one Halai; and his son, the 
plaintiff, claims to have inherited the land from said Halai, 
who died intestate in 1849. The defendant claims under a 
deed from one Koa, who was Halai's younger brother. At 
the trial the defendant put in evidence the following facts: 
That in 1855 a patent of the land so awarded was taken out 
in the name of Halai and remained in possession of Koa, who 
had at one time raised money by a mortgage on a portion of 
the land included in the patent. The plaintiff Kamohai and 
Koa, with their families, lived together on the land until 
1860, when Koa sold the lot in question to one Wanaoa, the 
deceased husband of the defendant, under whom she holds as 
his heir at law. The sale was made in the plaintiff’s 
presence and by his active assistance. He counted out the 
purchase money for Koa, went with the parties to the 
registrar, and informed the person who drew the deed of 
conveyance that Koa had the title in the land and the right 
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to convey it. He also pointed out to the surveyor the lot so 
purchased, and has never until this suit laid any claim for the 
land. Meanwhile the purchaser erected buildings and made 
improvements on the land, and was treated by the plaintiff 
as its rightful owner. 

The defendant claimed that the above facts established an 
equitable estoppel which would operate to prevent the plain- 
tiff from asserting his title against her, and that this defence, 
though an equitable one, should be received in a Court of 
law. The Court below admitted the evidence and held that 
it constituted a bar to the action. Whereupon the plaintiff 
excepted. The first question presented is, are the facts of 
this case sufficient to constitute an estoppel? 

Estoppels are legal and equitable. Legal estoppels are 
such as arise by deed or by matter of record and their theory 
is, that they preclude a party from setting up the real truth 
of the transaction even though in furtherance of his just and 
equitable rights. Such estoppels have been called “odious,” 
and Courts have required strict pleadings asserting them and 
strict proof in evidence of them. 

Equitable estoppels are such as arise from the facts of the 
case; they are often called “estoppels in pais” or “estoppels 
by conduct.” They are called equitable estoppels because 
first recognized in Courts of Equity, which are Courts of 
good conscience. 

In equity, principles of good faith, of upright dealing, are 
applied, and estoppels are used to “prevent a party from 
taking a dishonest and unconscientious advantage of his strict 
legal rights.” See Horn vs. Cole, 51 N. H. 187. 

Lord Denman thus defines them in Pickard vs. Sears, 6 
Ad. & E. 469. “The rule of law is clear that where one by 
his words, or conduct, wilfully causes another to believe the 
existence of a certain state of things, and induces him to act 
on that belief, so as to alter his own previous position, the 
former is precluded from averring against the latter a differ- 
ent state of things, as existing at the same time.” 
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In a recent case, decided in December, 1872, 51 N. H. 
324, Stevens vs. Dennett, the Court say: “A party who 
negligently or culpably stands by and allows another to con- 
tract on the faith and understanding of a fact which he can 
contradict, cannot afterwards dispute that fact in an action 
by or against the person whom he has himself assisted in 
deceiving.” In order to an estoppel by conduct, there must 
have been a representation or concealment of material facts, 
known by the party to exist, and with the intention of induc- 
ing a party, ignorant of the facts, to act upon the represen- 
tations. Bigelow on Estoppels, Chapter XIX., p. 480, and 
cases there cited. 

Whether the act or admission shall operate by way of 
estoppel or not, must depend upon the circumstances of each 
case. Welland Canal Co. vs, Hathaway 8 Wend., 480, and 
this is the question for the Court. Manning vs. Cogan, 49 
N. H. 331. 

Kamohai, the plaintiff, in effect represented to Wanaoa, 
(k) defendant’s ancestor, intestate, that Koa really owned 
the land and had the right to sell it, and he induced Wanaoa 
to buy it, knowing at the same time that the legal title was 
in himself. Therefore it would not be right or equitable for 
him to assert the contrary, and a Court of Equity would not 
permit him to do so. It is just the same as if he had told 
his uncle’s grantee that he would never claim the land then 
sold, and the Court will make him keep his promise. In the 
case of Stevens vs. Dennett, above referred to, it was held 
that “if a party claiming the right to the use of a well upon 
premises about to be conveyed by deed, being present at the 
execution of the deed, and understanding its contents, signs 
the same as a witness thereto and does not disclose to the 
purchaser the fact that he had any claim to the well, and if 
the purchaser being ignorant of the party’s claim, would not 
have purchased if he had known thereof, the party will not 
be permitted, in an action against the purchaser, to set up 
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his claim to the use of the well, even though his omission to 
disclose the same was only an act of gross negligence, and 
not of bad faith.” 

But our case is stronger; for Kamohai did not merely omit 
to say that as the son and heir of Halai he alone owned the 
land, but he actively assisted the selling of the land by a per- 
son having no rights therein. 

In the large array of cases where this doctrine of estoppel 
by, conduct has been applied, but few will be found where 
the acts and representations are as clearly designed to influ- 
ence the deceived party as those of the case at bar. We are 
of opinion that these facts establish an equitable estoppel 
against Kamohai, and there is no doubt that a Court of 
Equity would enjoin him against setting up his legal title 
against the defendant. 

The second question raised by the exceptions is, whether 
this defence of an equitable estoppel is admissible in a Court 
of law. This is a question of some difficulty. The plaintiff’s 
counsel urges that the statute of frauds is in the way; which 
requires that an interest in lands be conveyed by an instru- 
ment in writing, and that such an estoppel would have the 
effect to create an interest in land without any written evi- 
dence of it; but the effect of an estoppel is not to make a 
deed of conveyance from the plaintiff to the defendant nor in 
any way to make a transmission of the legal title; it goes 
only as far as to preclude the plaintiff from asserting his legal 
title against the defendant. Bigelow Estop., 606. 

Plaintiff further objected that the evidence of this estoppel 
is inadmissible, as it would be admitting parol evidence to 
vary and contradict a solemn deed under seal, which is con- 
trary to the rules of law. But the evidence of Kamohai’s 
acts and representations are not offered to contradict the 
deed of Koa to Wanaoa, but merely to establish by parol a 
state of facts that will bar or estop Kamohai from proving 
and asserting by parol that he is the son and heir of Halai 
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and entitled to the land as against Wanaoa and his heirs. 
They are independent facts. 

A general objection is made to Courts of law entertaining 
evidence of equitable estoppels, on the ground that it is un- 
safe to trust juries with such questions, especially where land 
titles are affected; but we doubt if questions of right and 
wrong, of good faith and honesty, would be more difficult for 
juries to decide upon, under the direction of the Court, than 
the questions ordinarily within their jurisdiction. 

Believing the doctrine of estoppels by conduct to be just 
and beneficial, we can see no objection to administering this 
rule in Courts of law. The object of Courts of law being the 
furtherance of legal justice, and to encourage fair and truth- 
ful dealing among men, no harm can result to the country if 
a principle be now adopted which will tend to secure these 
results. 

We are of the opinion that this decision is in consonance 
with Section 1107 of the Civil Code, which enacts “that the 
defendant may give in evidence as a defence to any civil 
action, any matter of law or fact whatsoever.” 

If it shall be found that the introduction of such defences, 
though not specially pleaded, tends to put the plaintiff at a 
disadvantage in not being prepared to meet them, the Court 
may make a rule respecting notice to the opposing party of 
matters intended to be given in evidence, in order to prevent 
surprise and to afford opportunity for preparation for trial. 
Section 1108 of the Civil Code gives Courts of Record this 
power. 

The tendency of enlightened modern legislation and of 
Courts of law, is to become more and more free from the 
bondage of technical rules not based on principles which fur- 
ther justice; and the history of the particular doctrine under 
discussion is a good illustration of this truth. 

For example, in Maine, in 1841, in the case of Hamlin vs. 
Hamlin, 19 Me., 141, the Court held that no estoppel in rela- 
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tion to real estate is created by verbal contracts or admis- 
sions, but in 1848, Rangely vs. Spring, 28 Me., 127, in a writ 
of entry, the doctrine of equitable estoppel was adopted and 
has been so uniformly ever since, in that State. Stevens vs. 
McNamara, 36 Ib., 178; Stenchfield vs. Emerson, 52 Ib., 465, 
and (1871) Bigelow ws. Foss, 59 Ib., 162. 

In New Hampshire, a State celebrated for its devotion to 
the common law, the cases are all in favor of this view: 
2 N. H., 167, Runlet vs. Otis; 6 N. H., 52, Morse vs. Child; 
11 N. H., 201, Thomas vs. Sanborn; 12 N. H., 134. Marshall 
vs. Peirce; 51 N. H., 289, Horn vs. Cole; 61 N. H., 324, Ste- 
vens vs. Dennett. 

In New York State the cases are in some conflict, but this 
defence is now allowed by statute. It is also law in Califor- 
nia, Pennsylvania, and in England by statute. 

In this country, where the Judges of the Supreme Court 
have jurisdiction in equity, it is certainly desirable to avoid 
circuity of action, and we say that as this doctrine is good in 
equity it is good in law. 

The Court has been materially assisted in arriving at these 
conclusions by the learned decision of Mr. Hartwell, lately 
Justice of this Court, who decided this case at nisi prius. 

Exceptions overruled, and judgment for the defendant, to 
be entered as of the last day of the term, with costs. 


S. B. Dole for the plaintiff. . 
L. McCully for the defendant. 


Honolulu, May 14th, 1874. 
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Allen, Ch. J., Harris and Judd, J. J. 


Manjero, SAkuTARO, TOOKATARO, TAKOJERO, YASUGERO, 
KuUMAKITCHIE, Matsooco AND YosKIE, LIBELLANTS, vs, J. C. 
Davis, RESPONDENT AND APPELLANT. 


Where the libellants had signed shipping articles in which the voy- 
age was described as from “Kanagawa, Japan, to Honolulu via 
Marianas Islands,” the same being properly attested by the Hawai- 
ian Consul General; HELD that the libellants could not claim pas- 
sage money from Honolulu to Japan, not having shown that they 
were induced to sign the articles by fraudulent representations. 


Libel in admiralty on appeal from Justice HARTWELL to 
the Supreme Court in admiralty, Mr. Justice Jupp delivered 
the opinion of the Court. 

The Japanese crew of the Hawaiian schooner South Sea 
filed a libel against J. C. Davis, master and owner of said 
vessel, claiming, in addition to their wages, passage money 
from Honolulu to Yokohama, Japan; and introduced evi- 
dence to show that the voyage, of said vessel was from Japan 
to the South Sea Islands and return to Japan. 

The respondent introduces the shipping articles of which 
there are two. The first one, dated January 22d, 1873, 
signed by all the libellants except Manjero, describes the 
voyage as from “Kanagawa, Japan, to Honolulu via 
Marianas Islands,” and bears the certificate of E. M. Van 
Reed, H. H. Ms Consul General for Japan, to the effect 
that the said articles were made out and signed in this 
Consulate, that they were read and explained by him to the 
parties whose names are subscribed thereto, comprising the 
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crew of the said vessel, and that each of them personally 
acknowledged that he fully understood the same and had 
signed his name, of his own free will and accord, and the 
certificate is impressed with the seal of the Consulate. The 
libellant Manjero is shipped on separate articles dated Feb- 
ruary Ist, 1873, for a voyage “from Kanagawa, Japan, to 
South Sea Islands and return unless sooner discharged not to 
exceed six calendar months.” 

These second articles bear a certificate to the same pur- 
port as the first except that it is signed by C. A. Shephard, ` 
United States Consul and acting His Hawaiian Majesty’s 
Consul General for Japan, and impressed, very properly, 
with the seal of the United States Consulate. The respon- 
dent in his answer expresses his willingness to pay the crew 
their wages, and to provide for Manjero a passage back to 
Japan. 

E. Preston and R. H. Stanley, proctors for libellants: 
The decree of $45 passage money back to Japan for each 
libellant must be affirmed, because it appears from the evi- 
dence that the libellants were induced to sign under the 
representation that they were to be returned to Japan. The 
two shipping articles are inconsistent with each other. The 
entries in the log book show that the voyage was intended to 
be as claimed by libellants. Shipping articles as to destina- 
tion may be rebutted by parol. 

W. C. Jones, proctor for respondent: Shipping articles 
are conclusive as to destination and wages. Manjero’s con- 
tract to be returned to Japan does not control the contract of 
the other seamen. The log shows the destination was to 
Honolulu after the intermediate trading voyage in the South 
Seas was concluded. 

Per Curiam: Although in admiralty seamen are allowed 
to join in a libel for wages, yet their’s is not a joint contract, 
though all may have signed the same shipping articles; each 
contract may be considered separately though in the same 
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proceedings; for the shipping articles constitute a several 
contract with each seaman, Oliver et al. vs. Alexander et al., 
6 Peters, 143. 

Viewing, therefore, the contract between the master and 
Manjero made on the Ist of February, which was for a 
voyage from Japan to the South Sea Islands and return, as a 
separate and distinct engagement to return him to Japan, it 
is not inconsistent with the master’s contract with the seven 
Japanese engaged on the 23d of January; for their voyage 
` was to Honolulu via the Marianas Islands, which from Japan 
might properly be called South Sea Islands. The contract 
with them contained no engagement to return to Japan—and 
their voyage was consistent with Manjero’s voyage—being 
the same so far as it went, but Manjero’s was to continue 
further, that is, back to Japan. 

Having thus far considered the two shipping articles as 
they appear on their face, and which we regard as prima 
facie evidence of the voyage intended, let us see if the libel- 
lants have rebutted their apparent intent. 

The log books are introduced, which begin the voyage 
with an entry “Voyage from Yokohama to the South Sea 
Islands.” It does not say “to Honolulu,” which an unin- 
formed navigator may have considered as one of the South 
Sea Islands,—but also, it does‘not say, “and back to Japan.” 
On examining both log books we find it the custom of both 
the captain and the mate to write at the top of each page the 
particular intermediate passage which the vessel was then 
pursuing, as for example, “Guam to Tinnyan,” “Tinnyan to 
Bonin Islands,” and “Bonin Islands to Honolulu.” On the 
20th of July, 1873, the vessel left the Bonin Islands, and on 
the 21st the mate Payne resumed his charge of the log and 
heads the page for that day “Bonin Islands to Honolulu,” 
and this heading is continued every day until the vessel 
reaches this port. The men came aft on the 23d of July and 
demanded to know why the vessel was heading so much to 
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the eastward and not to Japan, and the captain answers that 
he was going to Honolulu. The courses in the log do not 
show that he ever steered westward or towards Japan after 
leaving the Bonin Islands. 

There is some evidence from Daniel Ball, the cook, that at 
the time the crew came aft (July 23d) the captain told them 
that when he got to Honolulu he would see that they had 
their passage back to Japan. But Ball shipped on the 
articles first mentioned, that is to “Honolulu via Marianas 
Islands,” and his testimony must be received with caution as 
being one of the crew, his interests identical with the libel- 
lants, and if he wished to go back to Japan, he might have 
made common cause with them. 

The testimony of Payne, the mate, is irreconcilable. He 
says that after they left Bonin Islands, two days out, the cap- 
tain told the boatswain that he was going to Japan, and two 
days after started for Honolulu; and yet the entries in the log 
made by this very witness show that the schooner was mak- 
ing the best of her way to Honolulu from the time of leaving 
the Bonin Islands, that it was on the third day from the 
Bonin Islands that the crew came aft and demanded to know 
where they were going. 

We are of the opinion that the libellants have not shown 
that they were induced to sign the shipping articles by fraud- 
ulent representations, and that the shipping articles as to the 
termination of the voyage have not been rebutted. The de- 
cree of the lower Court is reversed except as to Manjero, 
and with costs to the respondent as he offered in his answer 
to provide Manjero with a passage to Japan. Decree accord- 
ingly. 

Honolulu, April 29th, 1874. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1874. 


Allen, Ch. J., Harris and Judd, J. J. 


THE KING vs. JOHN ASEGUT, ET AL.—APPEAL FROM THE CIR- 
CUIT COURT OF THE THIRD JUDICIAL CIRCUIT, 


In A prosecution for illegal rescue of cattle from a government pound, 
there must be evidence that such pound has been established in 
accordance with the statute provisions. It is sufficient if the gov- 
ernor of the island have recognized and adopted the enclosure 
already set apart for that use, but it is requisite that legal notice be 
given thereof by newspaper publication. Long user might be 
taken as evidence that a notice according to the statute had been 
given, 


Chief Justice ALLEN delivered the opinion of the Court as 
follows: 

This is an indictment against the defendant, under the 
statute for obstructing and perverting justice. 

The charge was that the defendant had illegally rescued 
cattle from a government pound with intent to defeat a seiz- 
ure. <A trial by jury was had at the Circuit Court of the 
Third Judicial Circuit, and a verdict of guilty was rendered. 
It appeared by the evidence of Mr. Frank Spencer, that the 
old pound was at Puuloa, and that he had put the pound 
where it now is, on his own responsibility. 

He further testified, that he had leased the pound to Ulii, 
the pound-keeper for one year. He says further, “I don’t 
think the governor knew about the removal of the pound. 
It was done on my authority. I do not know that the gov- 
ernor ever published the place as the pound, but he recog- 
nized it as such, and arranged for repairing the wall.” 
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After the evidence was closed, the counsel for the defen- 
dant requested the Court to charge the jury that there was 
no evidence that the pound had been established according 
to the provisions of Section 231 of the Civil Code, which are 
in these words: 

“It shall be the duty of the Minister of the Interior 
through the several governors, to construct and set apart a 
suitable enclosure, or enclosures, in each district of their re- 
spective islands for the impounding of estrays, and he shall 
give notice of their location and extent in some public news- 
paper.” 

The Court refused the instruction as requested, but did 
instruct the jury to regard the pound in question as a govern- 
ment pound, to which ruling the counsel excepted. 

The minister acts through the governors in establishing 
pounds, and in this instance the governor recognized the en- 
closure in question as the pound, and complied with the code 
to this extent, for it is of no consequence whether he con- 
structs and sets apart a suitable enclosure in the first instance, 
or recognizes and adopts one already made. It is contended 
further that notice should be given of the location and extent 
in some public newspaper, as required by the statute, and 
that this provision is mandatory and not directory, as main- 
tained by the Attorney General. 

Lord Mansfield said that “whether the statute was manda- 
tory or not depended upon whether the thing directed to be 
done was the essence of the thing required.” 

In the case of People vs. Schermerhorn, 19 Barb., the Court 
say, “that when a power to affect property is conferred by 
statute upon those who have no personal interest in it, such 
power can be exercised only in the manner and under the 
circumstances specified, the power must be strictly pursued.” 

Chief Justice Shaw, in a case involving the legality of a 
tax under the provisions of a statute said, “One rule is very 
plain and well settled, that all measures which are intended 

35 
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for the security of the citizen; for securing an equality of 
taxation, and to enable any one to know with reasonable cer- 
tainty, for what real and personal estate he is taxed, are con- 
ditions precedent, and if they are not observed, he is not 
legally taxed, and he may resist it in any of the modes 
authorized by law for contesting the validity of the tax.” 

When the rights of a party are affected by a proceeding 
under statute authority, the mode of proceeding directed is 
mandatory, and must be strictly complied with, or the pro- 
ceeding will be utterly void. 

By the Penal Code, a heavy penalty is imposed on a per- 
son who rescues a thing that is under legal seizure, with 
intent to defeat such seizure. In this case the respondent is. 
liable to the penalty, if the cattle were impounded in an 
enclosure, set apart for that purpose, of which due notice was 
given in a public newspaper. The statute requires that 
notice shall be given to the public, but in this case, no evi- 
dence was introduced that it was so given. The respon- 
sibility of rescuing cattle from a government pound, of which 
legal notice has been given, or from the enclosure or fields of 
individuals, is very different. The one is punished by a 
severe penalty, and in the other case the party is mulcted in 
damages as a trespasser. Hence the public have a right to 
be informed, in the mode prescribed by law, of the establish- 
ment of government pounds. A person might take the 
responsibility in the one case, and decline to take it in the 
other. 

It is a penal law in its consequences, and should be con- 
strued strictly. 

This notice is intended for the security of the subject, both 
for his liberty and his property, and while all the authorities 
sustain the doctrine, that where one may be divested of his 
estate by a proceeding under statute authority, the mode of 
proceeding is mandatory, and must be strictly complied 
with; it is more incumbent on the Court to enforce the rule 
when the liberty of the subject is involved. 
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Long user might be taken as evidence that a notice 
according to the statute had been given. But in this case, 
there is evidence that no notice had been given at the be- 
ginning of the user, and there is no evidence that notice has 
been given since. 

The true intent and object of this provision of the statute 
was that the public should have notice of the establishment 
of the pound, and this being the case, it should be given as 
prescribed, and as it was not so given, the exception is sus- 
tained, and a new trial ordered. 


The Attorney General for the Crown. 
W. C. Jones for the exceptions. 


Honolulu, April 29th, 1874. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1874, 


Allen, Ch. J., Harris and Judd, J. J. 


_— 


In THE MATTER OF THE GUARDIANSHIP OF Rosa BARTLETT 
DUNCAN, 


THE principal of a warp’s estate must be invested by the GUARDIAN, 
and the income and profits accruing from it are all that he may 
expend for the maintenance of his ward, without the order of the 
Probate Court to use the principal for such purposes. 


Mr. Justice Jupp delivered the opinion of the Court. 


Daniel P. True was qualified as guardian of Rosa Bartlett, 
a minor, on the 25th of July, 1859; and received the sum of 
$1,097.45 as his ward’s estate. No accounts were filed by 
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him as required by the statute and the terms of his bond, 
but on the 10th October, 1873, he is brought into Court on 
the petition of his ward who had become of age and had 
married. 

In this account, thus compelled, the guardian charges the 
sum of $1,830.75 for board of the ward from June, 1858, to 
July, 1870, twelve years, at the rate of $3 per week, and 
shows an expenditure of $240, for clothing and schooling. It 
does not appear that the funds of the estate were invested, or 
that the guardian had made application to the Court to be 
allowed to use the principal for the maintenance of the ward. 
Both parties appealed. 

S. B. Dole for the guardian. Our statutes allow a guardian 
to use the principal of a ward’s estate for maintenance. 
Commissions should be allowed on the interest charged 
against him. 

L. McCully for the ward. The guardian may not break 
into his ward’s principal without leave of the Court, and then 
only on express and necessary cause shown. 

Per Curiam: The Civil Code authorizes a guardian to 
pay all just debts due from the ward out of his personal 
estate; but the “debts” mentioned in this section are not 
those incurred by the guardian for maintenance of the ward 
during the progress of the trust. 

After the debts which were incurred by the ward before 
the inception of the trust are paid, the balance constitutes 
the principal, which must be invested by the guardian, and 
the income and profits accruing from it are all that the guar- 
dian may expend for maintenance of his ward. This is the 
obvious meaning of Sections 1357 and 1358 of the Civil Code. 

A guardian may not of his own authority encroach upon 
the principal of a ward’s estate for the purpose of maintain- 
ing his ward, and it is imperative upon him to obtain the 
leave and direction of the Court before he can touch the prin- 
cipal for such purposes. 

In this case, however, no application was made by the 
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guardian for the direction of the Court, but he has assumed 
the authority. 

It is the duty of a guardian to keep the money belonging 
to the trust estate properly invested, and if he neglects to 
make investments he is chargeable with interest. 

Walker vs. Wetherell, 6 Vesey, J., 473; In re Bostwick, 4 
John., ch. 99; De Pegster vs. Clarkson, 2 Wendell, 78. 
Applying these principles to the case before us, the guardian 
True must account for the whole of the principal sum 
remaining in his hands, after paying the debts of his ward, 
which we find as follows: 

Amount of cash received by guardian 20.0... cece $1,097 45 


Deduct debts of the ward, viz.: for clothing, school- 
ing, &c., of Rosa Bartlett from June 1, 1858, to July 


25, 1859, when the trust began ...0...........cccccecscessescenesceeseens $ 63 00 
Also board, washing and lodging for same period, 59 
weeks: at $I araire nese a ENEN easier eae 
Also statute commissions 
346 82 
Principal when trust began was...........,.-.ccecssseeseees $750 63 


It is not necessary to enquire what would be the cost of 
board, clothing, schooling, etc., of a girl of the condition of 
this ward, for, be the same much or little, the guardian was 
authorized to expend for these purposes only the income or 
interest arising from the fund—unless he obtained leave of 
the Court to break in upon the principal. 

For this reason it will not help the guardian any to allow 
him commissions on the interest earned, for he claims that 
he spent all the interest in the support of his ward, and much 
more. 

We therefore decree that the guardian pay over to the 
husband of his late ward, the sum of $750.63 less the costs 
below, which may be allowed out of the fund, for a proceed- 
ing for settlement of accounts was necessary. Costs of this 
appeal to be paid by the guardian. 


Honolulu, April 28th, 1874. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1874. 


Allen, Ch. J., Harris, J., (Judd, J., dissenting.) 


KEAHI ET AL. vs. BISHOP ET AL.—ONn EXCEPTIONS FROM MR. 
Justice Harris. 


“THE adjudication of a question of descent or pedigree will be bind- 
ing not only in the proceedings in which they take place, but in 
every other in which the same question is agitated, and the mode 
in which the question was brought before the Court is immaterial.” 


The Probate Court having determined that a certain relationship 
exists without reference to the title in any real estate, the related 
party is entitled to use that decision for the purpose of getting pos- 
session of and defending himself in holding any real estate which 
by such relationship he inherits. 


Mr. Justice Harris delivered the opinion of the majority 
of the Court. 

This is an action of ejectment to recover possession of cer- 
tain real property which belonged to one Nakuapa (w.), 
deceased intestate. The plaintiffs set forth that they are 
cousins to the intestate and, as they say in their complaint, 
are entitled to the property by virtue of that relationship. 
That is to say, that they thereby aver themselves to be next 
of kin to the deceased. 

The defendants answer and say that the said plaintiffs are 
estopped from attempting to prove in this Court that they 
are next of kin, and therefore heirs at law to Nakuapa (w.), 
because that on the 3lst day of October, 1873, decree was 
duly made in this Court, that Kapepa, under whom these de- 
fendants claim, was the half-brother and next of kin to the 
deceased and her heir, and ordering the property in the 
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hands of the temporary administrator to be delivered to Ka- 
pepa; and the defendants say that in consequence of that 
decree the plaintiffs ought not to be admitted to say, allege 
or prove that they are entitled to the property of the said 
Nakuapa as nearest heir at law. 

Mr, Justice Harris sustained the plea and from his deci- 
sion, appeal was taken to the full Court. 

The plaintiffs make the following points: 

1. That a partition of property is only cognizable in a 
Court of Equity, (see Section 1228 of the Civil Code) and 
aver that if any practice of distribution of real estate in the 
Probate Court has heretofore existed in this kingdom it is 
contrary to that statute. 

2. That a judgment rendered in the exercise of such 
assumed power is no bar to an action brought either in law 
or equity relative to the real estate, which is the subject of 
the illegal action, and by way of illustration, defendants say, 
that the Probate Court would have no right in settling the 
account of an administrator to foreclose a mortgage, and if 
they assumed to do so, the judgment would be a nullity, and 
they suggest that the judgment in this case is analogous. 

3. The Probate Court cannot debar the plaintiffs of their 
constitutional right of trial by jury. 

4, The plaintiffs cannot have waived their right by any 
action in the Probate Court, for consent cannot give jurisdic- 
tion; plaintiffs further say that so far as the personal estate 
of the deceased was concerned, the action of the Probate 
Court is conclusive on that point, but that the Court has no 
jurisdiction to partition and distribute any real estate. 

5. The Supreme Court in Banco sitting on appeal from a 
Probate Court sits distinctly in the capacity of an appellate 
Probate Court. 8 Cushing, 542, Peters vs. Peters; 4 Paige, 
623, Bogardus vs. Clark. 

6. Section 1130 of the Civil Code definitely settles the 
right of trial by jury as follows: “Issues of fact arising in 
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any suit contemplated by Section 1100 and 1116 shall be 
tried by a jury, unless a jury trial shall be waived by the 
parties, with the consent of the Court.” 


By tHE Court: The history of this case is as follows: 

Nakuapa, the widow of Puhalahua, deceased 23d of Janu- 
ary, 1869, and letters of administration were applied for by 
Keahi, one of the plaintiffs in this case, February 5th, of 
the same year. This application being resisted by others 
claiming nearer relationship, it became necessary that tem- 
porary letters of administration should be granted, and A. F. 
Judd, Esq., was so appointed, who took charge of the estate 
and without any objections from any one exercised curator- 
ship of the estate, renting the real property and receiving the 
rents therefor. The proceeds arising from the real estate, 
accumulated in Mr. A. F. Judd’s hands until at the day of 
final distribution, hereafter referred to, they amounted to 
$3,492.36. 

The application for letters of administration on Keahi’s 
petition came up for hearing March 9th, 1869: Keahi, Ma- 
nuhea, now represented by Kawelo; Paahao, claiming to be 
brother to the deceased; Kapepa, claiming to be half 
brother; Kaoaopa, claiming to be an adopted daughter; 
Nailialua, claiming to be grandson to the deceased’s elder 
sister; and Iosepa, claiming to be grandson of the deceased; 
were represented then. 

There was much testimony, extending over many days, 
and on the 30th of March the other claimants having made 
common cause against the claim of adoption by Kaoaopa, 
argument against her adoption was submitted, and on the 3d 
day of April the Court adjudged that she had not made out 
her adoption, from which decision she appealed to a jury, 
being then represented by W. C. Jones, Esq., one of the 
counsel in the present case. The cause came on for hearing 
on appeal before a jury, July 12th and 13th, 1869, and the 
jury found that Kaoaopa was the adopted child of Nakuapa. 
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A motion was then made to set aside the verdict, and that a 
new trial be had; this motion was refused July 31st; on the 
19th of December Kaoaopa filed a motion to be declared 
heir, setting forth as a reason that the matter in litigation 
had been determined by the jury, the verdict of which had 
declared her the adopted child which (as it was said) by the 
ancient law of the kingdom, would make her the legal heir, 
and entitled to the possession of the estate. 

Judgment was entered (pro forma) for Kaoaopa, and ap- 
peal taken, which having been heard by the full Court, 
judgment was given to the effect that inasmuch as the ver- 
dict was not responsive to the issue, it should be set aside. 
The way in which this verdict was deemed not responsive to 
the issue was because it did not determine whether the child 
was adopted with an intention of making her heir—heirship 
or non-heirship being the question at issue,—and accordingly 
on that issue of heirship they went to the jury the second 
time, January 25th, 1872, and the verdict was against the 
adoption. New trial was granted on Kaoaopa’s motion De- 
cember 27th, 1872, and the cause having been withdrawn 
from the jury, went to hearing before the full Court, and a 
decision was rendered to the effect that Kaoaopa had not 
established her claim and adoption, and that she take noth- 
ing as heir to the said estate, January term, 1873. This was 
the end of Kaoaopa’s claim, all the other claimants having 
made common cause against her; she disappeared out of the 
arena, and this is significant, for it will be found that the pro- 
ceedings subsequently are very similar, and if this suit may 
be entertained, it will follow notwithstanding this prolonged 
litigation and repeated decisions, Kaoaopa could again try her 
claim by bringing an action of ejectment, for she is no more 
concluded than these present plaintiffs. Thus it will be seen 
that up to this time no one ever thought that the matter of 
this estate was not proceeding according to the law and prac- 
tice in this Kingdom. 
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Immediately after the decision of Kaoaopa’s claim, viz.: 
March 24th, 1873, a petition was made for an order of distri- 
bution, the accounts were duly referred to a master, and the 
case continued until May 12th, when the contest began 
between the remaining claimants in just the same way, viz.: 
all the other claimants combined to resist Kapepa’s claim to 
be the sole heir and distributee, for he averred himself to be 
half brother, which was nearer than any of the others. 

On the 4th of July, Chief Justice Allen, before whom the 
matter was being heard, at his chambers, gave judgment that 
Kapepa had not proved his relationship, and was not entitled 
as heir to the estate. It was agreed by counsel that the 
question at issue was whether Kapepa had proved his claim 
to be half brother of the deceased. Appeal was taken to 
the Supreme Court, which adjudged that Kapepa was half 
brother, and next of kin and heir at law of the said estate, 
October 21st, 1873. Now it will be seen that the judgment 
was just as conclusive in the case of Kapepa, declaring that 
he was half brother, as it was in the case of Kaoaopa, declar- 
ing that she was not the adopted daughter, and the question 
remains, is the judgment conclusive in either case? The 
notice for all parties interested to come in and present’ the 
evidence of their claims to the property was duly published 
from March 24th to April 6th, 1873. The case had been 
litigated for about four years as stated above, and continued 
to be litigated on this new issue until October, so that it 
would appear almost impossible that every one did not have 
notice, and in point of fact, all the parties plaintiff in this 
present suit were present or represented, Kawelo, (w.,) now 
coming in as heir to Manuhea, and the two minors appear 
now by Kaleihiapo, who was an active participant in the 
whole proceedings, and indeed it is not pretended that they 
are not in point of fact the same parties or privies of blood. 

“The judgment of a Court of concurrent jurisdiction 
directly upon the point is as a plea, a bar, and the judgment 
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of a Court of exclusive jurisdiction is conclusive upon the 
same matter between the same parties coming incidentally in 
question in another Court for a different purpose.” Duchess 
of Kingston’s case. And again, “it is thoroughly well 
settled, that matters, which have been determined by 
judicial authority, cannot be again drawn into controversy as 
between the parties or their privies.’” And again, “the 
nature of the judgment has no effect upon the operation of 
the rule, that a decree with regard to the personal status of 
an individual will be equally conclusive with a decision upon 
a right of property.” And adjudication of a question of 
descent or pedigree will be binding not only in the proceed- 
ings, but in every other in which the same question is 
agitated. The mode in which the question is brought before 
the Court is immaterial, provided it be decided. 

Now it was adjudged in this very Court between these 
parties, that Kapepa was the half brother and they only 
then, as now, cousins, and by the authority of the above 
cases the judgment is conclusive on the matter of Kapepa’s 
relationship, if incidentally questioned by the same parties in 
this case. It is not necessary that the form of the action 
should be the same, if the merits of the whole claim have 
been substantially tried in the first action. Lawrence vs. 
Vernon, 3 Sumner, 20. Surely the kinship of the man 
Kapepa was fully tried, and he was decided to be half 
brother, and the law says that half brothers shall inherit 
before cousins, and these persons claiming to be cousins 
cannot now question Kapepa’s brotherhood. The, words of 
Chancellor Kent in Smith vs. Lewers, 3 Johnson 168, are 
peculiarly applicable in this case: “If this be not an 
attempt to try over again the merits of the former recovery, 
I must be greatly mistaken in my view. It would be against 
public policy and convenience, it would be productive of 
endless litigation, to allow the losing party to try the cause 
over again, because he was not prepared to meet his adver- 
saries at the trial of the first suit.” 


552 HAWAIIAN REPORTS, 1874. 


Keahi et al. v. Bishop et al. 


Endless litigation, for if the theory of this action should 
prevail, each one of these parties or their representatives 
might try anew the right to this succession at any time 
within twenty years. Kaoaopa or her representatives might 
do the same. And inasmuch as the money distributed was 
derived from the rent of the real estate, after Nakuapa’s 
death, whether or not the order of the Probate Court, based 
upon this verdict would protect the administration, yet each 
of the parties above named could pursue Kapepa for the 
money in his hands paid to him by the administrator, as 
mesne profits of this real property. And a large proportion 
of all the estates in this country, which have been distributed 
within these last twenty years, would be subject to litigation. 
The examination of the records shows that the same issue 
that was substantially tried in the first action is now sought 
to be tried in this, viz.: was or was not Kapepa half brother 
to the deceased? and in the words of Mr. Justice Sawyer in 
the case of Goodrich vs. the City of Chicago, “we must hold 
that there is no such difference between the cases as to take 
the present action out of the operation of the principle of 
res adjudicata.” 

But it is said that the Probate Court has no jurisdiction to 
decide the title to real estate or to partition real estate, etc. 
No such jurisdiction has been assumed in this case. No 
title to any real estate has been determined. There has not 
been any partition of real estate. The Court has merely 
determined that Kapepa is half brother, without reference to 
the title in any real estate, and, if by reason of this decision, 
he is entitled by law to any real estate, he is entitled to use 
that decision for the purpose of getting possession of it or in 
defending himself in the possession of it. 

By the statutes of this country and practice of our Courts, 
they had the authority to decide the relationship of the par- 
ties to the deceased subject to appeal, and it appears that in 
accordance with the decision, he has gone into possession of 
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the real estate as heir at law. This would not prevent any 
nearer relative, who had not previously been heard from 
asserting his title to the land. For instance, if one should 
arise, who could prove he was a full brother or a son, he 
might eject the half brother. But Kapepa could not be 
made to prove over again his relationship, The judgment 
which he has always had is conclusive evidence of that, and 
this Court cannot allow the validity of its own judgment, ar- 
rived at after an immense amount of testimony has been 
offered and great care has been bestowed in the consideration 
of the case, to be questioned. 

The statutes are explicit on the subject, and the practice 
has been uniform for a great many years. The 1241st Section 
of the Civil Code: “Matters of probate and of administra- 
tion, shall be heard and determined by the Judge of the 
Court having jurisdiction thereof without the intervention of 
a jury.” 

In this respect, the provisions of the 1455th Section are 
worthy of consideration, which are to the effect that when 
real estate is to be divided among several children, the eldest 
child, after it (the real estate) has been appraised by the 
Probate Court, may elect to pay the co-heirs their shares in 
money,—clearly showing the authority intended to be vested 
in the Probate Court. 

But it is said that this would be contrary to the Constitu- 
tion, which says as follows: “Article 7th. In all cases in 
which the right of trial by jury has been heretofore used, it 
shall be held inviolable forever, except in actions of debt or 
assumpsit in which the amount claimed is less than fifty 
dollars.” 

It is not made to appear that at any time previous to the 
adoption of the Constitution a jury was ever used to deter- 
mine one’s relationship to a deceased person. Indeed, the Act 
approved December 31st, 1864, (see Session Laws 1864, page 
20,) expressly declares that the Section 1241 of the Civil 
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Code has been held, “not to permit an appeal to the jury on 
any facts touching the descent of property, being a matter of 
investigation in the Probate Court.” This certainly is a con- 
clusive legislative declaration as to what the law had been 
held to be previous to that time, and the Act goes on to pro- 
vide that either party to the case when an appeal is taken 
may “move the Court that any issue of fact may be tried by 
a jury and his motion shall not be denied.” 

Now the plaintiffs in this action had the right of having 
their issue tried by a jury in the former proceedings, and 
waived the right, so that this argument falls to the ground 
entirely. 

To re-quote from the Duchess of Kingston’s case: “The 
adjudication of a question of descent or pedigree will be 
binding not only in the proceedings, in which they take 
place, but in every other in which the same question is 
agitated, and the mode in which the question was brought 
before the Court is immaterial.” 

Kapepa’s pedigree was settled by a judgment of a Court 
of competent jurisdiction, to wit, this, the Supreme Court of 
the Kingdom, for it will be observed that the statute does 
not say as does the Massachusetts statute, that the appeal is 
to be taken to the Supreme Court in probate, but directs 
that the issue of fact shall be tried by the Circuit Court or 
the Supreme Court. It has been so tried and determined 
and cannot be tried again, and inasmuch as the plaintiffs only 
allege that they are cousins, the judgment that Kapepa was 
half brother is a complete bar in the right to recover by the 
present action. Let judgment be entered for defendants 
with costs. 

Erisa H. ALLEN, 
Chief Justice Supreme Court. 


Cuas. C. Harris, 
Associate Justice. 
Honolulu, June 8th, 1874. 
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Dissenting opinion of Mr. Justice Jupp: 

This is an action of ejectment to recover possession of the 
real property of one” Nakuapa, (w) deceased intestate, the 
plaintiffs claiming to have inherited the property as cousins 
of the decedent. The defendants claim as grantees of one 
Kapepa, and plead a decree of the Supreme Court, of the 
31st day of October, 1873, in the matter of the estate of said 
Nakuapa, in probate, by which the said Kapepa was decreed 
to be the half brother and next of kin and heir at law of said 
intestate, 

The rule of law is clear that “the judgment of a Court of 
concurrent jurisdiction directly upon the point, is, as a plea, 
a bar, and the judgment of a Court of exclusive jurisdiction, 
directly upon the point, is, in like manner, conclusive upon 
the same matter, between the same parties, coming incident- 
ally in question in another Court, for a different purpose.” 
Duchess of Kingston’s case. 

The question of the greatest difficulty in this case is as to 
the identity of the causes of action in both suits. In the 
first action the petition was for distribution; the present 
action is ejectment. It is not necessary that the form of 
action should be the same in each, if the merits of the whole 
claim have been substantially tried in the first action —lLaw- 
rence vs. Vernon, 3 Sumner, 20. But the judgment must be 
in respect of the same fact or title—-Outram vs. Morewood, 
3 East, 346. In the first action the subject matter was the 
deceased intestate’s personal property, and who were entitled 
to it as distributees. The parties to the former decree and 
their privies are concluded by the adjudication of this ques- 
tion. “Nemo bis vexari pro eadem causa.” 

The administrator would be fully protected in passing the 
personal property over to the distributee named, according to 
the decree-——Loring vs. Steinman, 1 Met., 204. But in order 
to give this binding effect to a judicial decision, the Court 
must have jurisdiction of the subject matter as well as of the 
parties. 
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The case Loring vs. Steinman, 1 Met., 204, goes to the ex- 
tent of declaring that the decree of a Probate Court naming 
the distributees of personal property is”a proceeding in rem. 
Chief Justice Shaw says, “In many cases Courts of peculiar 
jurisdiction have jurisdiction of the subject matter absolutely, 
and persons are concerned incidentally only, according to 
their respective rights and interests; and we think the dis- 
tribution of an intestate estate is analogous. The subject 
matter, the property, is within the jurisdiction of the Court, 
and the judgment by determining who are entitled to dis- 
tributive shares, and extending to the entire estate, deter- 
mines that no other persons are entitled, and is necessarily 
conclusive, because nothing further remains to be distrib- 
uted.” 

The property over which an administrator has jurisdiction 
are the assets, that is, from the French word assez, what is 
sufficient to make him chargeable to a creditor and a legatee 
or party in distribution so far as the property extends.—2 
Williams Exors, 1406. 

Real estate or any interest therein is not assets to be ad- 
ministered by the administrator. —Dean vs. Dean, 3 Mass., 
258. Drinkwater vs. Drinkwater, 4 Mass., 353. 

The annual rents and profits of the real estate of the de- 
ceased, even though insolvent and due after the decease of 
the intestate, are not assets in the hands of the administrator 
but belong to the heir, and the authority to inventory real 
estate is given only by statute—Gibson vs. Farley, 16 
Mass., 280. 

The fee of the real estate is not in abeyance, it descends to 
the heirs, the moment the breath is out of the ancestor’s 
body—and the administrator has no authority over it. How 
then can the decree of distribution made by the Probate 
Court affect real estate? and how can those in possession of 
the land, be they tenants, tenants in common with the intes- 
tate, heirs at law, grantees, mortgagees in possession, what- 
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ever may be their claim of title, be affected by a decree of a 
Probate Court which has not by law any jurisdiction over the 
real estate or its claimants. 

There is nothing in our statutes, nor in the adjudged cases, 
certainly nothing on principle, which calls the claimant of 
real estate, which was of a deceased intestate, to come into 
the Probate Court and make good his claim. 

An heir at law might or might not make any effort in pro- 
curing evidence to substantiate his relationship to the dece- 
dent before the Probate Court, knowing that the assets only 
were to be distributed. In this case the notice in the news- 
papers, which in probate takes the place of a summons, 
recites the amount of money in the administrator’s hands, 
and that he asks that a final order may be made of distribu- 
tion of the property in his hands to the persons thereto 
entitled. 

The decree of October, 1873, in the case before the Court, 
undertakes only to distribute the property in the hands and 
under the control of the administrator, (which means only 
the personal estate,) to Kapepa. If the plaintiffs knew that 
by statute law, or by adjudged cases or on principle, they 
were to be concluded as to their inheritance in the land by 
the force of that decree, a very different showing on the 
evidence might have been made. 

A party should not be concluded by a judgment in a prior 
suit or prosecution where from the nature or course of pro- 
ceedings he could not expect that its consequences would be 
so serious and where he could not avail himself of the same 
means of defence, or redress, which are open to him in the 
second suit. 

In New York State, before the statute of 1837 was 
enacted, which places wills of real and personal estate upon 
the same footing and prescribes that the probate of a will is 
conclusive evidence as to its validity, it was held, that 
sentence of a Surrogate, or of a higher Court having power 

36 
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to review his decision, in relation to the competency of a 
testator to make a will of personal property, is not conclusive 
upon the parties to that litigation, in a subsequent suit as to 
the validity of a devise of real estate contained in the same 
will. Bogardus vs. Clark, 4 Paige, 623, 

In an English case, Maxwell vs. Montague, which is 
quoted in Bogardus vs. Clark, a testator was held non compos 
in the Ecclesiastical Court as to the will of personal estate, 
and was held to be compos at law where the title to the real 
estate was tried. The Court say, “I apprehend, however, 
it was a mistake to call them concurrent jurisdictions; and 
that this seeming anomaly arises from the fact, that each 
-Court has a jurisdiction which is entirely exclusive of the 
other, in reference to the different interests claimed under 
the will; the Probate Court having the exclusive jurisdiction 
and right to decide as to the validity of a will of personal 
estate, but having no power or authority whatever to deter- 
mine the right as to the real estate claimed under the will, 
or to decide any question which can have the effect to 
deprive the heir at law, or the devisees, of their common 
law right of trial by jury, so far as concerns the devise of 
real estate.” 

The parties are entitled to their jury and their trial at 
common law, and the remedy to enforce its judgment. 

It is no answer to this objection to say that by statute of 
1864, a jury may be called to try issues of fact, in probate, 
for, the appellate, though the Supreme Court, is still a 
Probate Court and its jurisdiction is the same. Peters vs. 
Peters, 8 Cush., 542. 

The question in the first case is, who is entitled to the 
personal estate? In the second case the question is, who is 
entitled to the land? 

It may be that, in the particular case at bar, the narrower 
question, “is Kapepa half brother to Nakuapa?’ may be 
decisive of the present case, but the subject matter, the 
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different property, is so entirely distinct in each case, that 
the former judgment ought not to be held as conclusive. 
“If one claim as heir to his father and fail, he will not be 
estopped from afterward claiming as heir to his mother.” 1 
Stark Ev., 254. 

In Outram vs. Morewood (above quoted), Lord Ellen- 
borough says, “a judgment therefore, in each species of 
action, is final only for its own proper purpose and object and 
no further.” 

To say that the question of the “heirship” of Kapepa was 
within the jurisdiction of the Probate Court, and to admit 
that such a Court has no jurisdiction over the title to real 
estate, are inconsistent positions. In my opinion the adjudi- 
cation of the question of the “heirship” of Kapepa, so far as 
it is decisive of the only matter of which the Probate Court 
had jurisdiction, to wit, the distribution of the personal 
estate, cannot be stretched so as to bar the present suit, 
which is a question of title to real estate. It does not seem 
to me to be just or equitable or according to the principles 
of law, to take part of a decree of an inferior Court of 
limited jurisdiction, and say that it sweeps away the claim of 
the alleged heirs of an intestate to the real property; the 
property of which the Probate Court could know nothing 
and over which it had no jurisdiction. 

It has been said that all the tedious proceedings had in the 
Probate Court in the matter of the estate of Nakuapa (the 
intestate in this case) would be rendered nugatory unless the 
Court shall hold that the final determination thereof bars the 
present action. This is true; but if this Court should hold 
that Probate Courts have no jurisdiction to try such ques- 
tions, when the intestate’s estate is only land, an immense 
amount of useless labor and energy would be saved in the 
future, 

I am therefore of the opinion that as the proper purpose 
and object of the proceeding in the Probate Court was the 
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distribution of the personal estate, the decree made is final 
only for that purpose and object, and is not a bar to the 
present action. 


Honolulu, June 8th, 1874. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1874. 


Allen, Ch. J., Harris and Judd, J. J. 


Isaac Hart Karunia vs. Kexupu, (w.) 


WHEN a LOST DEED, unrecorded, is set up for basis of title it is ne- 
cessary that there should be presented clear proof of the execution 
of the deed and proof of its contents sufficient to enable the Court 
to determine the character of the instrument. 


Justice Harris delivered the decision of the Court. 

Case removed to the Supreme Court, jury waived, from 
the Circuit Court Fourth Judicial Circuit, by consent. 

This is an action of ejectment to recover a small piece of 
land situated at Koloa, Island of Kauai. The land originally 
belonged to one Kapuniai, who had an award for it. 

‘The plaintiff was the adopted son of the said Kapuniai, 
who by his will left certain property to his wife, E. Kewalo, 
and made the plaintiff his residuary legatee. 

This will was executed, 2d of October, 1857, and was 
proven 22d of September, 1858, and the plaintiff says that 
the property is his by virtue of that will. 

The defendant is the widow of one Paihewa, who was a 
cousin of the aforesaid Kapuniai, or, as the Hawaiians call 
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him, a brother. It is in evidence that they- lived together in 
a brotherly manner, and it is alleged that Kapuniai gave to 
Paihewa the land in question and executed for it a deed in 
consideration of love and affection, in the presence of two 
witnesses, who are since dead, and the deed has been lost 
and no record made of it. 

Regarding the validity of such a defence, if the lost deed 
can be proven, there can be no question, and the whole ques- 
tion before this Court is whether the deed is so proven. The 
law is undoubted that it will be necessary that there should 
be presented clear proof of the execution of the deed, and 
proof of its contents sufficient to enable the Court to deter- 
mine the character of the instrument. This principle is so 
clear as not to need the citation of any authority. 

The frequency with which the Hawaiian occupies the land 
of a near relative or friend, and builds his house upon it 
without having any other right in the land than a mere per- 
missive occupancy, takes away from such occupancy the sig- 
nificance that it might have in other communities, and at the 
same time imposes upon the Court the duty of extraordinary 
caution, lest temptation should be holden out to supply testi- 
mony many years after the death of the owner to establish a 
title in the land when the right of occupancy was only a per- 
missive one. The loss of papers in this case is most remark- 
able. They lost their deed, and they lost both their leases, 
and appear to have mislaid their land commission award; 
and this misfortune seems to have attached equally to plain- 
tiff and defendant, for the plaintiff has lost his petition off 
the file. So likewise the possession of papers, among inti- 
mate relations in this country, would furnish very little 
evidence to support the presumption that they were accom- 
panied by a deed which was afterwards lost. Again, the 
defendant says that the fact that Kapuniai did not mention in 
his will the land in question raises a presumption in her 
favor. This can hardly be so, because he only mentions the 
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details of the property which he bequeathed to his wife, and 
left the remainder to this plaintiff without particularizing 
any property whatsoever. So that the case must be decided 
upon the weight and efficacy of the positive testimony given 
to support the existence of the deed and to describe its con- 
tents. The land commission award upon which the title of 
this land rests, is not placed before the Court, but we have 
taken pains to supply that deficiency by a copy. It will be 
found by reference to it that the award is for two divisions of 
land, and the first witness, Kahananui, says that the deed was 
for the Ili of Wailaau, which would convey the land in its 
entirety, or so much of it as Kapuniai owned (testimony page 
second). The second witness, Kalaau, states it was a deed of 
the land of Wailaau; this again would carry the whole of 
Wailaau or both the apanas. Now the testimony of James 
Munden is in effect that he had occasion to lease a piece of 
land towards the road, as close to the road as he could get it; 
he went to Paihewa for it, and Paihewa said it belonged to 
Isaac Hart. This is sought to be explained by the counsel at 
bar by showing that the land on which the house stands is 
not near the road, and he supposes therefore that it was 
another piece of land. But the only judgment the Court 
could give would be, if judgment should be for defendant, 
that a deed had been lost conveying the whole of “Wai- 
laau”; therefore, if Paihewa did not own that piece of Wai- 
laau by the force of the deed now set up, he did not own 
any, or, in other words, if the judgment should be that he 
owned the piece of land on which the house now stands, it 
would likewise be (by the testimony) that he owned all the 
rest. The witness Kaanaana says that the deed called for 
the Kuleana of Wailaau, and did not mention the number of 
acres, but adds that the deed did not comprise the whole; 
the question arises then how much did it comprise? Again, 
if the possession of the land commission award by Paihewa 
would be evidence of his title in the first piece of land, it 
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would be likewise evidence of his title in the second piece, 
which is not claimed. 

So it seems very clear that the operative part of the deed 
is not testified to with sufficient clearness and certainty to 
enable the Court to make a judgment. It would therefore 
appear unnecessary to examine whether or not there is suffi- 
cient evidence to establish the loss of the deed, yet we have 
thought it advisable to make a few observations on that 
subject. 

By the testimony it is made evident that Paihewa was a 
man of education; he was secretary to the governor and 
knew the law. If so, he must have known the necessity of 
putting his deed on record; for it is claimed that the deed 
was given in 1849, and was in existence at least up to Kapu- 
niai’s death (eight years). Now the law in force at that 
time was as follows—(see vol. 1, page 248, section 7): “All 
deeds of landed property shall be recorded within thirty days 
after the execution thereof.” Section 9: “No court of 
justice shall take judicial cognizance of any instrument re- 
quired by law to be recorded which shall be not certified so 
to have been by the Registrar of Conveyances.” This raises 
a great improbability that a man of Paihewa’s education and 
knowledge of business would allow such a deed, as it is con- 
tended he had, to remain unrecorded; and though it may be 
a fact that he did so, yet the testimony to overcome that 
improbability must be very clear. In reviewing the testi- 
mony one is struck with the minuteness with which the 
witnesses remember immaterial facts which occurred twenty 
years before—as for instance, the color of the paper; which 
witness signed first; if it did rain or did not rain; the 
remarks of Puniai’s wife “that she thought it was her land;” 
that it was in the afternoon of the day; that Kapuniai was 
sitting outside of the door and Kewalo his wife was inside; 
all of which may be true, but in most minds it goes very 
strongly to discredit the testimony; though we all know that 
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people of the description of mind of the witnesses in 
this case are very apt to think it necessary to reply definitely 
to every question. The cross-examination appears to have 
been severe, and if accurately taken, has shaken the two 
principal witnesses to a considerable degree—as for instance, 
Kaulaau says at one time the deed was given before the 
small-pox, and another time, before the measles. It is true 
the measles were before the small-pox, but the idea to be 
conveyed is that the small-pox was an epoch and conse- 
quently when he says before the small-pox he meant to say 
about that time but before it. It is said that Paihewa leased 
the land to Alo; that deed is also lost, but Alo had a copy, 
and where is it? he says that Paihewa leased the land to 
Akoni; and that lease is also lost. Akoni had a copy, and 
where is it? Kaanaana, the same witness, says that Kapuniai 
and Paihewa lived like brothers. The one used to do what 
he liked with the other’s things without asking anybody 
about it. This would be a sufficient explanation for every 
act of Paihewa’s without supposing that the land was his 
own. Again, the same witness says that the present plaintiff 
sometime after Paihewa’s death, leased the land to Alo, and 
at that time said that he would divide the money with the 
little girl. It appears this might be about 1860, and if it is 
true, then it was a clear assertion of a right of property by 
the present plaintiff. The witness goes on to say that 
Kalalua one of the witnesses to the deed signed two initials. 
Mahelona signed with an “M.” while Kahananui swore that 
Mahelona signed his name “K. Mahelona.” We are of the 
opinion that in view of all the circumstances, both of the 
case and of the country, the deed has not been proven. But 
if the parties shall not be able to make an arrangement 
between themselves on the principle of an implied contract 
to pay for the house unless Paihewa or his heirs occupy it, 
the Court will hear testimony and argument upon that 
subject at the next July term, if the counsel see fit to present 


HAWAIIAN REPORTS, 1874. 565 


Rex v. Kaimano. 


any, before causing final judgment to be entered in the case, 
and the clerk will place the cause on the calendar for that 
purpose. 

At the July term, counsel for both parties having come to 
an agreement in regard to the house on the land, judgment is 
now rendered for the plaintiff with costs. 


Honolulu, July 9th, 1874. 


SUPREME COURT—IN BANCO. 


JULY TERM—1874, 


Allen, Ch. J., Harris and Judd, J. J. 


Rex vs. KAIMANO, 


THE general statute concerning ATTEMPTS, Chapter XLIV, Penal 
Code, is of the same force when applied to any offense as if it were 
especially enacted in the statute creating such offense. 


Chief Justice ALLEN delivered the opinion of the Court. 

This is a case of appeal from the judgment of the Police 
Court in Honolulu. 

The defendant is charged with an attempt to have sexual 
intercourse with one Nakealele, a girl under 14 years of age, 
and the question is whether this is an offense recognized by 
our Code. The Code is in these words: 

“Section 1. An attempt to commit an offense, is some 
act done towards committing, and in part execution of the 
intent to commit the same; as, for example, putting poison 
in the way of a person with intent thereby to murder him. 
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“Section 2. A mere preparation of the means of commit- 
ting any offense, nothing being done in execution of the 
intent to commit the same; as, for example, merely pro- 
curing poison intended to be used for murder.” 

There are some nice distinctions made by legal writers of 
the general doctrine embraced in the law of attempt, but 
nothing can be more explicit than the foregoing definition, 
and it is a guide in making the charge for an attempt to 
commit any offense. It is very clear that acts may be done 
in part execution of the intent to commit the offense of 
sexual intercourse as charged. 

The counsel for the defense contends, that the act, which 
makes sexual intercourse with a female under the age of 14 
years an offense, does not make the attempt to have that 
intercourse an offense, and therefore it is not an offense at 
law. But the Court are of opinion that the general statute 
referred to is of the same force as if especially enacted in any 
penal law. 

In case of indictment for larceny, Commonwealth vs. 
McDonald, 5 Cush., 365, Mr. Justice Fletcher says, “that 
a man may make an attempt, an effort, a trial to steal by 
breaking open a trunk, and be disappointed in not finding 
the object of pursuit and so not steal in fact, still, he remains 
nevertheless chargeable with the attempt and with the act 
done toward the commission of the theft. So, a man may 
make an attempt to pick a pocket, by thrusting his hand 
into it, and not succeed because there happens to be nothing 
in the pocket, still he has clearly made the attempt and done 
the act towards the commission of the offense: And it is as 
much within the terms and meaning of the statute, if it 
failed by reason of there being nothing in the pocket as if it 
had failed from any other cause.” 

The Court are therefore of opinion that the charge is legally 
made, and that it is a proper matter for a jury to pass upon. 

L. McCully, Deputy Attorney General for the Crown. 

W. C. Jones for defendant. 
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SUPREME COURT—IN BANCO, 


JULY TERM—1874. 


Allen, Ch. J., Harris and Judd, J. J. 


WILLIAM L. GREEN, SURVIVING EXECUTOR OF THE WILL OF 
WILLIAM A. Cooper, DECEASED, vs. FANNY COOPER AND 
Emity JoHNSTONE,—IN Eguity. 


Ir there is a devise of a certain “annuity to my two unmarried 
sisters F. and E. so long as. they remain single and unmarried, and 
if one of them shall marry then to pay the same annuity to such 
one of them as shall remain single, and in case both of them shall 
marry, then the said annuity to cease:” HELD not void as being a 
condition in restraint of marriage, but a limitation until marriage, 
and that E. marrying, F. remaining single continued to take the 
whole annuity after E. became a widow, 


Submission without action under the Code. 
OPINION BY MR. JUSTICE JUDD: 


The following are the facts of this case as taken from the 
submission : 

William Algernon Cooper, of Honolulu, in the Island of 
Oahu, duly made his last will and testament in writing, 
dated the 16th day of July, 1859, whereby, after reciting 
that the testator was the owner of one undivided moiety of 
the house and premises in Honolulu, called and known as the 
Royal Hotel, as tenant in common with Stephen Spencer, as 
also of the dwelling house, lot and premises called Kaloko- 
honu in Nuuanu Valley, as occupied by the said Stephen 
Spencer, with all furniture, stock in trade and other chattels 
therein respectively, and also of certain other property in the 
said will mentioned; the said testator gave, devised and 
bequeathed all his properties to the plaintiff and the 


568 HAWAIIAN REPORTS, 1874. 


W. L. Green v. Fanny Cooper and Emily Johnstone. 


testator’s brother, Stewart Hamilton Cooper, upon trust 
(inter alia,) “out of the receipts and profits of the said Hotel 
to remit and pay to my father Joseph Cooper, now resident 
in Belfast, Ireland, an annuity of four hundred dollars, or 
eighty pounds sterling per annum, during his natural life, 
and upon his decease to remit and pay a like annuity to my 
two unmarried sisters, Fanny and Emily Cooper, so long as 
they remain single and unmarried; and if one of them shall 
marry, then to pay and remit the same annuity of eighty 
pounds per annum to such one of them as shall remain 
single; and in case both of them shall marry then the said 
annuity to cease.” 

The said testator died on or about the 8th day of August, 
1859, without having altered or revoked the said will, which 
was duly proved in this Honorable Court by the executors 
therein named. 

Stewart Hamilton Cooper, one of the executors, died on 
the 7th day of July, 1873, leaving the plaintiff, him surviving. 
Joseph Cooper, the father of the testator, deceased some 
time since. 

The annuity of four hundred dollars was remitted to the 
testator’s sisters (the defendants herein,) until Emily Cooper 
intermarried with and became the wife of one John- 
stone, when the trustees remitted the whole of the annuity 
to the defendant, Fanny Cooper, who still remains sole and 
unmarried. 

Mr. Johnstone, the husband of Emily Cooper, died on or 
about the day of November, 1873. The plaintiff 
having been advised that it was doubtful whether he was 
justified in remitting the whole of the annuity to the defen- 
dant Fanny Cooper, requested the defendant Emily John- 
stone, to authorize him to do so, which the said defendant 
hath declined to do, alleging that the clause in the will 
which deprives her of her share in the annuity, on marriage, 
is void as being in restraint of marriage, which allegation 
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the defendant Fanny Cooper denies, and claims to be entitled 
to the whole annuity. 

The plaintiff and defendants therefore submit the matter 
in dispute to this Honorable Court, and request its judgment 
whether the defendant, Emily Johnstone, is entitled to 
receive one moiety of the annuity of four hundred dollars. 

Wherefore the undersigned pray that the Honorable the 
Justices of the Supreme Court having appointed a day on 
which counsel may be heard, will take the matters in differ- 
ence above set forth under advisement, and to render such 
judgment as to right and justice may pertain. 


BY THE COURT. 


The question raised is whether the words of the will, to 
‘wit, “to remit and pay a like annuity to my two unmarried 
sisters, Fanny and Emily Cooper, so long as they remain 
single and unmarried, and if one of them shall marry, then 
to pay and remit the same annuity of eighty pounds per 
annum to such one of them as shall remain single, and in 
case both of them shall marry, then the said annuity to 
cease,” ought to be considered as imposing a condition in 
restraint of marriage, or merely a limitation until marriage. 

There are no words in this will prohibiting marriage on 
the part of either of the testator’s sisters, either generally or 
with any particular persons. The annuity is payable to them 
“so long as they remain single,” that is until they shall 
marry. These words do not prohibit marriage, nor indicate 
in any way the desire of the testator that his sisters should 
remain single; but the will merely provides for the payment 
of the annuity so long as they are presumed to need it, that 
is, so long as they remain single. 

It is not necessary to review all the authorities cited by 
counsel, for they are ably reviewed in Scott vs. Tyler, 2 
Leading Cases in Equity, pp. 340 to 416. 

In Health vs. Lewis, (Jb. p. 398,) a testator bequeathed an 
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annuity to a single lady “during the term of her natural life, 
if she shall so long remain unmarried.” The Lord Justices 
held this to be a limitation as distinguished from a condition 
and that the condition ceased when the lady married, and 
Lord Justice Knight Bruce said that “it is competent for a 
man to give to a single woman an annuity until she shall die 
or be married, whichever of the two events shall first 
happen.” 

In Webb vs. Grace (Ib. p. 397,) where there was an 
annuity with the proviso “that in case E. C. should at any 
time thereafter happen to marry,” the annuity should be 
reduced from £40 to £20, it was held that E. C., having 
married, was entitled only to the reduced annuity. 

The case at bar is stronger, for there is devise over to the 
sister who remains unmarried. Parsons and wife vs. Win-- 
slow, 6 Mass., 169. “Where property is limited to a person 
until marriage, and upon marriage then over, the limitation 
is good.” “It is difficult,” says Sir J. Wigram, V. C., “to 
understand how this could be otherwise; for in such a case 
there is nothing (in the will) to give an interest beyond the 
marriage,” (Jb. p. 396.) 

We are of the opinion that the annuity to Emily Cooper 
ceased with her marriage with Johnstone. 

Decree accordingly. 


J. Montgomery for Fanny Cooper. 
E. Preston for Emily Johnstone. 


Honolulu, July 25th, 1874. 
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SUPREME COURT—IN BANCO. 


Allen, Ch. J., and Harris, J. 


James CAMPBELL AND HENRY TURTON vs. AKANA AND YOUNG 
SHEONG. 


THE HABENDUM clause of a lease being “to have and to hold the 
same with all rights privileges and appurtenances to the same 
belonging for the term of two years with the privilege of five from 
the date above mentioned.” Herp, there being no specified time in 
the lease within which the privilege should be claimed, that the 
lessees continuing on the land after the termination of the two 
years was a virtual notice of intention to hold to the end of the five 
years, whereby both parties became bound to the lease for the 
extended term. 


DECISION OF THE COURT. 


This is a submission under the provisions of the Sections 
1140 and 1143 of the Civil Code on an agreed statement of 
facts, of which the following is a summary. The defendants 
on the 16th day of March, 1872, entered into possession of a 
certain ahupuaa of land on the Island of Maui called Kaliali- 
nui, by virtue of a certain lease signed by the plaintiffs as of 
that date; the habendum clause of which reads as follows: 

“To have and to hold the same with all rights, privileges 
and appurtenances to the same belonging for the term of two 
years with the privilege of five from the date above men- 
tioned unto the said parties of the second part and their 
assigns at a yearly rental of three hundred and fifty dollars 
($350) for each and every year and to be paid at the expira- 
tion of each year, namely on the 16th of March, 1873, and 
following until the expiration of this lease.” 

It is true, as it is said by the plaintiffs’ counsel, that if the 
words “with the privilege of five’ were not there the 
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tenancy would have expired on the 16th of March, 1874, and 
it appears by the brief statement of facts that the defendants 
have continued to occupy the land up to the present time 
claiming to do so by virtue of the grant of privilege above 
recited. 

The clause upon which this turns does not set forth as is 
usual, that the privilege is to be claimed within a specified 
time before the expiration of the lease; and herein is the 
chief point of the case—for if there were a specified time in 
the lease, within which the privilege should be claimed, 
there would be no question that the omission to claim it 
within the time specified would be conclusive against the 
defendants’ right. 

But this deed is an entire one, it does not need any 
renewal at the end of the two first years, but simply binds 
the defendants to keep the land two years and gives them 
the privilege of keeping it five years. It is asked whether 
a purchaser of Campbell and Turton would have been bound 
to renew the lease. The answer is, that there would be no 
occasion to renew the lease, because of its entirety. Any 
purchaser would have been bound to take notice of the 
privilege and have been bound by it. 

But again says the plaintiffs’ counsel: If the clause gives 
a privilege, it is a privilege for a term of three years, neither 
more nor less, both parties become bound by it. 

This is the view of the Court. We think that by remain- 
ing over, they took the privilege of five years and the plain- 
tiffs became entitled to be paid their rent at the expiration 
of each year, namely on the 16th of March, 1873, and follow- 
ing (years) until the expiration of this lease,’ and the lease 
will expire on the 16th of March, 1877, the defendants 
having availed themselves of the privilege of five years. So 
that if the defendants shall leave before that time they will 
be obliged still to pay the rent. 

We have failed to apprehend the force of the objection 
that “a party claiming a benefit not mutual will be held to 
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strict performance” because that there was nothing for the 
defendants to do, except to pay the rent which it is admitted 
that they have done. 

The “mutuality,” of the bargain was from the beginning, 
if the defendants would enter upon the land and pay the rent 
they might occupy it for five years. It is evident the defen- 
dants so understood it, or they would have made provision 
either for moving their cattle or would have given notice of 
their intention to continue the lease, and in our opinion this 
construction of the lease was reasonable. To hold that the 
term is an entire one with the liberty to terminate at the end 
of two years will do no injustice to the plaintiffs, whilst to hold 
that the defendants have forfeited their lease for not giving 
a notice which they did not specifically agree to give would 
work for them a great injustice. 

This continuance on the land after the termination of the 
two years was a virtual notice of an intention to hold to the 
end of the five years, and thereby they assumed the obliga- 
tions of the lease to pay the rent for the whole term. 

See Kramer vs. Cook. 7 Gray’s R. 552, where, “no 
formal election or notice was necessary to the continuance of 
the lease for the additional term of two years. The continu- 
ing to occupy the premises, and the payment of the rent at 
the increased rate stipulated for in case of continuance, were 
the best possible evidence of the election of the defendant to 
avail himself of the further term. They were a declaration 
and an act—the expression of the wish and its execution.” 

It is therefore adjudged that the defendants are entitled to 
hold for the entire term of five years next ensuing after the 
16th of March, 1872, and further that by not delivering up 
the premises on the 16th of March, 1874, they have bound 
themselves to pay the rent for the entire term as aforesaid, 
namely, until 16th day of March, 1877, in yearly payments 
as stipulated by the lease. 

L. McCully for plaintiffs. 

W. C. Jones for defendants. 

37 
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SUPREME COURT—IN EQUITY. 


Ropert MCXKIBBIN vs. FRANCIS SPENCER. 


Demurrer to bill in Equity sustained where— 

1. The allegations show a cause of action in trespass only. 

2. It does not appear that defendant is committing great and irrepa- 
rable injury, and is not incapable of responding in damages. 

3. The controversy is between one plaintiff and ohe defendant with- 
out a multiplicity of suits. 


Before Mr. Justice Jupp, at Chambers.* 


The bill in this case was filed 30th April, 1874; citation 
was issued returnable 26th May. On the 21st May, the 
respondent filed a demurrer, claiming that the bill does not 
show that the petitioner is entitled to the discovery or relief 
prayed for. Hearing was had thereon, June 2d. 

The causes of demurrer specified are as follows: 

1. There is no equity in said bill of complaint, because all 
allegations thereof show a cause of action in trespass only, for 
which the complainant has full, complete and adequate 
remedy at the common law, and under the statutes of this 
kingdom. 

2. “There is no equitable or legal cause shown for granting 
an injunction, for the reason that the bill of complaint does 
not show that the defendant is committing great and irre- 
parable injury, and does not allege that from his insolvency 
or other cause, this defendant is incapable of responding in 
damages in an action of trespass.” i 

Every bill in equity may be considered a bill for dis- 
covery, since it seeks a disclosure from the respondent of the 
circumstances relating to the petitioner’s case. 2 Story Eq. 
Jur., 689 and 1483. 

In this bill the discovery sought for is an account. In the 


* This opinion adopted by the Court in Banco, see page 578. 
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words of the bill, the petitioner asks that the respondent 
“may set forth under his corporal oath a full, true and par- 
ticular account of the number of unmarked and unbranded 
cattle by him taken, or by any other person or persons by 
his permission or direction taken, for his use and benefit, 
from the 5th day of September, 1872, up to and until the 5th 
day of September, 1873, and when and at what time or 
times, and from which of the said lands and premises men- 
tioned in your petitioner’s complaint, they have been taken 
and been converted to his, the defendant’s, own use and 
benefit ;” and also a particular account of the unbranded 
cattle taken by respondent during the same period of time, 
on the lands of Waikoloa, Beadle’s Hill, Pitman’s lease of 
Holuakawai, Kalopa, Waimea, Puuanahulu, and his portion 
of Humuula (on which the respondent has the right to take 
100 head per annum); and also an account of the unbranded 
cattle taken during the same period from the petitioner’s 
land of Humuula, and from Puukapu or any other lands of 
petitioner on the island of Hawaii, on which the respondent 
has no right or privilege of taking cattle. 

Courts of equity exercise jurisdiction in cases of mutual 
and complicated accounts founded on privity of contract upon 
the ground of the inadequacy of the remedy at law. 2 Story 
Eq. Jur., §§ 442 and 457. Also, when the accounts to be 
examined are on one side only and a discovery is wanted in 
aid of an account, there being a series of transactions on one 
side and of payments on the other. But where there are no 
mutual demands, and but a single matter on one side, a court 
of equity will not entertain jurisdiction. Story, id. §§ 458-459. 

Thè bill asks that the respondent detail and enumerate 
how many unbranded cattle he has taken and converted. 
The bill alleges a trespass, and the respondent is asked to say 
how often he has trespassed, and to disclose to what extent 
he has damaged the petitioner. It would be the same as if 
a trespasser de bonis asportatis were required to disclose how 
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many trees he had felled, or how much ore he had taken, or 
how much salt he had quarried on the land of another. This 
is not in any sense the “matter of account” of which equity 
has jurisdiction. If the respondent has trespassed by taking 
more than the one hundred head of unbranded mountain 
cattle per annum, allowed him by the agreement, Exhibit 
“L” of the bill, or by taking them on lands where he is not 
allowed to take them, he is liable therefor, and, as the dam- 
age is susceptible of proof, there is a complete and adequate 
remedy therefor at law, and equity will not take jurisdiction 
and compel a discovery in the nature of an account. 

As above intimated the number of cattle wrongfully taken 
and converted is not an “account” in the sense of the word 
in which it is used in this well known branch of equity juris- 
prudence. 

If the discovery be made and the account of the cattle 
taken should be filed, I fail to see how it would benefit the 
petitioner any; for he does not ask for damages, nor does he 
allege the pendency of a suit at law of which this discovery 
is in aid. Even if damages were prayed for, it is doubtful if 
a court of equity has any inherent power to ascertain the 
amount of damages sustained by reason of trespasses of the 
nature of those laid in this bill. 

An injunction is also prayed for in the bill, to restrain the 
respondent from going on to that part of the land of 
“Humuula” reserved to petitioner and taking cattle thereon, 
also from going on to the land of “Puukapu” and taking 
cattle, also from going on to the lands (the leases of which 
were transferred to him) and taking therefrom more than 
100 head of cattle per annum, and from taking cattle from 
the portion of ““Humuula” leased to respondent. 

The rights of the respondent to take the cattle on any or 
all of the lands above mentioned, in any or all of the atti- 
tudes described, are pure questions of law, resting upon the 
construction of the various instruments exhibited with the 
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bill, and the statutes of the kingdom. The title in the cattle 
claimed by the petitioner is a pure legal title. The bill does 
not disclose any agency or trust in the respondent under the 
petitioner. In order to warrant the interference of a court 
of equity by way of injunction against trespass, the bill must 
show that the damage is of a serious or irreparable character. 
“The consideration and principles upon which the Court in- 
terferes by way of injunction rest upon irreparable injury.” 
Kerr’s Injunc. in Eq., pp. 493 and 331. 

If the trespass or damage be complete and therefore capa- 
ble of being measured at law, the injury is not irreparable 
and no injunction will issue. The value of the cattle taken 
wrongfully can be ascertained and computed. And the 
injury is not permanent in its nature or tending to the 
destruction of the estate, like the felling of timber, or any 
other waste. There is no allegation in this bill that the 
respondent is incapable of responding in damages. 

The bill does not allege that the trespass is of a continuing 
nature; on the contrary, the time is definitely laid, within 
which the trespass is alleged to have been committed, to 
wit, from the 5th September, 1872, to the 5th September, 
1873, and the discovery asked for is the number of cattle 
taken within this period of time. 

If this bill showed a continuing trespass and asked for an 
interlocutory injunction, in order to protect the property 
from damage pending litigation, there would be ground for 
interference, for the injunction of a Court of Equity in cases 
of trespass is in aid of the legal right. But the right at law, 
must be clear, and the breach of that right also clear, and 
serious damage likely to arise to the plaintiff before Equity 
can interfere by a mandatory injunction. 

The right of the petitioner to the cattle, whether see or 
not, is certainly disputed, for the bill alleges that the respon- 
dent took them under a claim of right. The title to the 
cattle, therefore, requires the adjudication of a Court of law, 
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and therefore a mandatory injunction cannot be granted; and 
as an interlocutory injunction in aid of legal right, pendente 
lite, is not prayed for, it will not be granted. 

Another position has been taken by counsel for petitioner, 
to wit, that equity will assume jurisdiction of this bill in 
order to avoid a “multiplicity of suits.’ If there were a 
number of parties, either plaintiff or defendant, with but one 
disputed right between them, equity would interfere in order 
to avoid the numerous suits, involving the same question; 
but where the controversy, as in this case, is between one 
plaintiff and one defendant, equity will not interfere. Kerr’s 
Inj. Eq. pp. 135-6. 

Demurrer sustained with costs. 


Messrs. Stanley, Preston and Montgomery, for complainant, 
W. C. Jones, for defendant. 


Honolulu, July 18th, 1874. 


SUPREME COURT IN BANco—OcTOBER TERM, 1874. 
Allen, Ch. J., and Harris, J. 


On appeal from the decision of Mr. Justice Jupp. 

We have reviewed thoroughly the decision made by Mr. 
Justice Jupp on the 18th July, 1874, on the demurrer filed 
in this case, and have listened to the remarks of counsel and 
have taken into consideration all the points made by them, 
and see no reason for overruling his decision, and indeed the 
remarks of counsel for the plaintiff before the full Court 
seemed to indicate a concurrence with the views of Justice 
Judd, if he could be allowed to amend. 

The Judge says in his decision below, “if this bill showed 
a continuing trespass and asked for an interlocutory injunc- 
tion in order to protect the property from damage pending 
litigation, there would be ground for interference, for the 
injunction of a Court of Equity in cases of trespass is in aid 
of the legal right.’ * * * * * And again he says: 
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“As an interlocutory injunction in aid of the legal right 
pendente lite is not prayed for, it will not be granted.” 

In conformity* with these views, the plaintiff may have 
liberty to amend his bill so as to obtain the desired aid for 
the protection of his alleged rights pendente lite upon paying 
costs of this hearing. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1874. 


Allen, Ch. J., and Harris, J. 


James Makee ann Emity E. M. PECK, ADMINISTRATORS OF 
SHERMAN Peck, DECEASED, vs. Jonn O. DOMINIS AND 
CHARLES R. BISHOP, ADMINISTRATORS OF THE ESTATE OF 
KAMEHAMEHA V., DECEASED, AND OTHERS. 


Tue real estate of a partnership used and applied to partnership pur- 
poses stands on the same footing as other partnership stock. The 
interest of any partner therein is his share in the surplus after the 
partnership accounts are settled. If, therefore, any partner has 
given a mortgage on his individual share in a partnership holding 
real estate among its stock such mortgage is subject to the liabili- 
ties of the firm, and if made without notice or consent of the other 
parties in interest is subject to liabilities subsequently accruing. 


This is a submission under the provisions of the Civil 
Code. The facts in this case are substantially as follows: 

On the 25th September, 1869, a co-partnership was formed 
by John O. Dominis, acting for His Majesty Kamehameha 
V. Ferdinand W. Hutchison, James Makee and Z. S. 


580 HAWAIIAN REPORTS, 1874. 


J. Makee and Emily E. M. Peck v. J. O. Dominis and C. R. Bishop. 


Spalding, under the firm name of the West Maui Sugar 
Association, for the manufacture of sugar at Lahaina, with 
paid up capital of $40,000, in equal shares*of $10,000, said 
co-partnership to expire by limitation July Ist, 1878. 

That said business was thus carried out until the first day 
of March, 1872, when James Makee, by deed of that date, 
in consideration of $15,000, conveyed to Parker N. Makee 
all the one quarter interest of the said James Makee in all 
the property owned by him in the West Maui Sugar Asso- 
ciation, and also his own quarter interest in the capital stock 
and effects thereof. That at that date the co-partnership was 
indebted to C. Brewer & Co., $31,077.03 and interest, and 
the value of sugar in their hands estimated at $6,425.40. 
That about the same time His Majesty Kamehameha V. 
purchased the one quarter share of Z. S. Spalding in the said 
co-partnership property, stocks and effects. That the busi- 
ness continued to be carried on under the articles aforesaid, 
except that His Majesty Kamehameha V. was entitled to one 
half share in the co-partnership until the 9th September, 
1872, when new articles of co-partnership were entered into 
between John O. Dominis, acting for His Majesty, and F. 
W. Hutchison and the said Parker N. Makee, whereby they 
associated themselves together under the same firm name 
and for the same business objects. That the capital stock, 
all paid up, was $40,000 in four equal shares of $10,000 each. 
His Majesty holding two shares, and F. W. Hutchison and 
Parker N. Makee one share each. 

That the property of the co-partnership embraced all the 
real estate in fee, and all the leasehold estate in Lahaina, 
with buildings, improvements and crops thereon, including 
all the property that formerly belonged to or was possessed 
by the West Maui Sugar Association or their agents, said 
co-partnership to continue for five years, unless sooner dis- 
solved by mutual consent. That said Parker N. Makee was 
appointed managing agent at Lahaina, and continued to act 


HAWAIIAN REPORTS, 1874. 581 


J. Makee and Emily E. M. Peck v. J. O. Dominis and C. R. Bishop. 


as such up to and until the sale of the whole co-partnership 
property on the 6th July, 1874. 

That on the 30th June, 1873, Parker N. Makee and wife 
executed a mortgage of all his undivided one quarter interest 
or share in said association and the capital stock and effects 
thereof, unto James Makee and Emily E. M. Peck, adminis- 
trators of Sherman Peck, deceased, to secure the payment of 
two promissory notes dated the 5th day of February, 1872, 
made by P. N. Makee in favor of James Makee, and by him 
endorsed to the administrators aforesaid, one note for $4,000, 
payable in two years from date with interest at 9 per cent., 
payable semi-annually, and the other for $4,500, payable in 
three years from date, with interest at same rate and payable 
in same manner. That at the date of the said mortgage the 
co-partnership was indebted to C. Brewer & Co., in the sum 
of $47,544.93, with an arrear of interest, and the value of 
sugar on hand was estimated at $30,440.47. That the said 
administrators did not give the members of the co-partnership 
notice of the said mortgage, and in point of fact they had no 
notice. That His Majesty Kamehameha V. died on the 11th 
of December, 1872, and administration was granted to John 
O. Dominis and Charles R. Bishop, who, with the consent of 
the heir and the surviving partners, continued to carry on 
the business, and nothing was done either by the co-partners 
or the mortgagees aforesaid to dissolve or settle the co- 
partnership. 

That on the 6th day of July, 1874, the members of the 
West Maui Sugar Association sold all their partnership 
property to Messrs. Campbell & Turton of Lahaina for 
$38,000, and thus put an end to the co-partnership. That at 
the time of the sale the co-partnership was indebted to C. 
Brewer & Co., in the sum of $53,264.44 exclusive of sugar 
on hand and abroad, estimated at $28,950, or thereabouts, 
and they are the principal creditors of the firm. 

The plaintiffs claim that they are entitled by virtue of said 
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mortgage to a priority in the partnership assets, and that 
they are entitled to be paid in full, while the defendants 
insist that the assets should be first applied to the payment 
of the debts and liabilities of the partnership, and that the 
plaintiffs can only claim the said quarter share of said Parker 
N. Makee in the surplus (if any) of such assets. 

It appears by the submission that the whole property was 
purchased by the partnership funds; that the business of the 
association was not disturbed by any changes which were 
made in the firm; so that when James Makee sold his inter- 
est to Parker N. Makee, the former retired and the latter 
became a member of the firm, and the business was con- 
ducted as before, there being no settlement of the affairs of 
the firm at that time. 

It is a settled principle of law that partnership property 
belongs to the partnership, and one partner has no interest in 
it, except his share of what remains, after all the partnership 
debts are paid; hence a creditor of one of the partners cannot 
claim any interest but what belongs to the debtor, and that 
is in the surplus, after the debts of the partnership are paid. 
“Until the affairs of the co-partnership are wound up and 
settled, the claim of a partner is, strictly speaking, merely 
equitable, for until then, no action can in general be main- 
tained at law, by one partner against the other, for a portion 
of the profit, or to enforce contribution to pay any loss.” 
Pierce vs. Jackson, 6 Mass., 243. Note and authorities there 
cited. 

Chief Justice Shaw, in the case of Dyer vs. Clark, adminis- 
trator, and others, 5 Met., 562, declares in substance, “that 
real estate purchased by partners, out of partnership funds, to 
be used and applied to partnership purposes, and considered 
and treated by the partners as part of the partnership stock, 
is to be deemed, so far as the legal title is concerned, as 
estate held in common, and not in joint tenancy; but as to 
the beneficial interest, it is considered, in equity, as affected 
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with a trust for the partnership until the accounts are settled 
and the debts of the firm are paid.” 

It is correctly stated by the counsel for the plaintiffs that a 
partnership is necessarily dissolved by operation of law, on 
the death or retirement of a member.‘ When James Makee 
sold on the first day of Marċh, 1872,*to Parker N. Makee, he 
became part owner and manager and virtually a member of 
the firm, although the articles of partnership were not 
executed till September 9th thereafter, and there was due 
from the old firm at that time on the lst of March, 1872, 
succeeding the 5th of February when the sale was made, a 
balance to C. Brewer & Co. of $24,651.63, for which James 
Makee was liable for his proportion; but it would appear 
that the business went on as before, as if no change in the 
partnership had been made, that is, there was no winding up 
of the business, so that on the 30th of June, 1873, there was 
a balance due of $17,104.46, and on July 6th, 1874, at the 
time of the sale of the entire property of the association, there 
was a balance due of $24,314.44; so that it may be legiti- 
mately inferred that the debts existing against the firm of 
which James Makee was a member were cancelled, and new 
debts incurred by the new firm, and for which they were 
responsible. It does not appear by the submission that there 
was any specific agreement in relation to the liability for the 
old debt, when James Makee retired from the firm. 

It appears by the submission that when Parker N. Makee 
mortgaged the estate to James Makee, on the 30th of June, 
1873, the Sugar Association was indebted to C. Brewer & Co. 
in the sum of $47,544.93, with an arrear of interest and value 
of sugar on hand, estimated at $30,440.87. It is very clear 
from the principle already laid down, that Brewer & Co. had 
a priority of claim over the mortgagee of the individual 
interest; and the next question is, does the mortgage take 
effect after this balance is paid and new debts have arisen 
against the firm? It is agreed that the plaintiffs did not 
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give the members of the association notice of the said mort- 
gage, and that they had no notice. It is very clear then that 
any agreement, whether by mortgage or otherwise, made 
without the knowledge and the consent of the other parties, 
ought not to prejudice’ their rights. 

James Makee, when ‘he retired from the firm, permitted 
the business to go on as before, so that the debt against the 
firm while he was a member of the firm was paid, and now 
he cannot come in and claim to divert the funds of the firm 
from the partnership creditors to pay an individual debt. 
Had the partnership been brought to a close the debts of the 
firm would have been paid, and the surplus divided among 
the partners, of which the said James Makee would have 
been entitled to one quarter; but this was not done, and it is 
very evident from the history of the whole transaction that 
he had no such intention; but on the contrary, he aided in 
perpetuating the partnership by postponing payment of his 
notes for some two or three years from date. 

It is contended that there was a dissolution of partnership 
on the death of Kamehameha V., one of the partners, and 
the administrators and his heir and partners could then have 
compelled a settlement of the estate, and this is true doc- 
trine; but the administrators agreed with the surviving part- 
ners that they would carry on the estate as before, and 
continued to do so, and thus incurred the liability of partners. 
Whether the estate would be responsible for any loss, or the 
administrators, it is not necessary to decide in this case. It 
was while the business was being conducted by these parties, 
that Parker N. Makee executed a mortgage to the plaintiffs 
to secure notes payable on two and three years from date, 
given to the said James Makee. He took the mortgage sub- 
ject to the existing state of the partnership. It would appear 
that by giving so long an extension, he fully acquiesced that 
the business should be conducted on the same principles as it 
had been previously to his receiving a mortgage, which 
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bears date June 30th, 1873, to secure notes given February 
5th, 1872. And now, when the partners have concluded to 
wind up the affairs of the association, he cannot come in and 
put himself in any better position than he was in before. 

When James Makee sold, if the purchaser had dissolved 
the partnership, instead of forming a new one, he could have 
only held his interest in the surplus, after the partnership 
debts were paid, and the vendor as mortgagee cannot stand 
in any better condition. 

Chief Justice Parker, in the case of Lanzing vs. Bowen, 11 
N. H. R. 407, says, that the mortgagee, having permitted 
the mortgagor to continue the business, could only be entitled 
to such surplus as might remain after the payment of the 
partnership debts; whether contracted before or after the 
execution of the mortgage, he could stand in no better situ- 
ation than the mortgagor in this respect. 

In view of the whole circumstances of this case, we are of 
opinion that the partnership property should be applied in 
the first place to the payment of the partnership debts, and 
that the plaintiffs can only claim one quarter part of the 
assets remaining, by virtue of the mortgage of said Parker 
N. Makee. 


A. S. Hartwell for plaintiffs. 
R. H. Stanley and L. McCully for defendants. 


Honolulu, October 14th, 1874. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1874. 


Allen, Ch. J., and Harris, J. 


W. C. Parke AND Mark Rosinson vs. S. L. AUSTIN. 


Tue plaintiffs being the owners of a schooner, transported defendant's 
goods and demand freight therefor; it appearing that defendant’s 
business agents were at the time of the transaction, also the agents 
of the schooner, and had not charged the freight against the defen- 
dant in the account between themselves and him; HELD that the 
plaintiffs should recover the freight from the defendant. 


OPINION OF ALLEN, C. J.: 


This is a case of submission under the statute. 

It appears that the plaintiffs transported in their schooner 
certain goods of the defendant and demand freight therefor. 
Walker & Allen were the agents of the shipper and the 
owners of the schooner, and that they received the goods, 
but did not pay the freight to the owners, or discharge the 
owner of the goods from liability therefor. The carriers 
relinquished their lien on the goods by the delivery by their 
agents to the consignees, and the question is, did they relin- 
quish their claim on the owner? It is a principle of law that 
the owner of the goods is liable for the freight. In a charter 
party, there is an express promise on the part of the shipper, 
to pay freight, and when there is a bill of lading, there is an 
implied contract on the part of the shipper to the same 
effect. 

The only question is, have Walker & Allen done any 
thing, or omitted to do any thing, which will exonerate the 
shipper and owner of the goods? They were the agents of 
both parties, and it appears that they have not received pay- 
ment for the freight, and have not paid the owners of the 
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schooner. The liability to pay freight was on the shipper, 
but as he presents no discharge of said freight from the 
agent or owners, he must be regarded as still liable. 

The goods are only an additional security for the freight, 
and the responsibility of the owner or shipper of them for 
freight remains entire. 3 Johns. Rep. 328. Therefore, it 
must be proved either that the freight has been paid, or the 
claim on the shipper relinquished by the agent, which does 
not appear. i l 3 

It has been contended further by the counsel for the 
defense, that as Walker & Allen, were mortgagees of the 
crop, therefore they became owners of the sugar, and they 
alone were responsible for the freight. A lien created by 
mortgage does not make a complete title, and therefore the 
principle contended for does not apply. 

Let judgment be entered for plaintiffs. 


OPINION OF HARRIS, J.: 


This case is not without its difficulties consequent upon the 
fact that Messrs. Walker & Allen were agents both for the 
schooner and the owner of the merchandise shipped by her, 
and if it should have turned out that Messrs. Walker & 
Allen were indebted to the defendant Austin, in a general 
settlement of his account, so that he ought to have passed 
the amount due the schooner Active to his credit, I might 
have held that the defendant was not liable to the owners, 
for it is undoubtedly the rule that the master of the vessel, 
or, as in this case, the agent, ought to endeavor to get the 
freight from the consignee. See 17 Johns. Rep., p. 236, 
Barker vs. Havens. But in this case it is admitted, and 
becomes a part of the submission, that the consignee did not 
owe the defendant, but on the contrary, was his creditor for 
a large sum of money. 

I can easily conceive of cases in which the masters of 
vessels or their agents, might be found to have given exclu- 
sive credit to the consignee; but in this case the agent of the 
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vessel, who was likewise, as has been said before, consignee 
of the goods, gave no credit to any one except the defendant, 
and in his settlement with the defendant had not charged the 
freight in question to him, or credited the owners of the 
schooner with the amount of the freight earned for the carry- 
ing of the goods in question. 

It is likewise a fact that the owner of the goods, when he 
is known, may be charged with the payment of the freight, 
as Lord Ellenborough says, Shepherd vs. De Banarles, 
quoted in Barker vs. Havens, 17 Johns. Rep. 236, et supra: 
“The carrier of the goods” might, “if he thought fit, insist 
upon his receiving freight (abroad) before he should make 
delivery of the goods, and that he had a right to waive the 
benefit of that provision in his favor, and to deliver without 
first receiving payment, and was not precluded by such 
delivery from afterwards maintaining an action against the 
consignor.” 

The owner of the goods in this case was well known; he 
has not paid the freight; nor has he been charged with it; 
nor has he suffered any loss by reason of the action of his 
agents, who were likewise agents for the schooner; and 
therefore my opinion is that the plaintiffs should recover. 

The rule might be entirely different in a case differently 
circumstanced. In this case there is no question that the 
goods belonged to the defendant, and the suggestion that 
they were mortgaged to the consignee in a general mortgage 
of the produce of a plantation to secure advances, could have 
no effect in changing the ownership of the goods so as to 
affect these principles. The defendant Austin, still con- 
tinued to be the beneficial owner of the sugar, the mortgage 
of his crop having been given only to secure the advances 
made on account of it. 

For these reasons, I concur in the opinion of the Chief 
Justice, that judgment should be entered for the plaintiffs. 

A. S. Hartwell for plaintiffs. 

R. H. Stanley for defendant. 
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Harris and Judd, J. J. 


AKINA vs. ANTONE MANUEL. 


A MISUNDERSTANDING of language between the party and his 
counsel whereby certain testimony was not offered is not a case of 
“accident, misfortune or injustice,” which the Court should re- 
lieve; NEW TRIAL on this ground refused. 


The affidavit of the client not sufficient proof of such misunder- 
standing. 


On defendant’s exceptions from October term, 1874, to 
Mr. Justice Harris’ judgment in refusing a new trial. 

Justice Judd delivered the opinion of the Court. 

The ground upon which this motion is urged appears by 
the affidavit of the defendant to be “that there was material 
evidence not cumulative which has not been offered owing to 
mistake or misunderstanding of defendant’s former counsel, 
the defendant not well understanding the English lauguage, 
and failing to make his said counsel understand his instruc- 
tions and wishes as to his evidence and witnesses.” 

In this case the allegation by a client that his counsel did 
not understand him is offered as a case of “accident, mis- 
fortune or injustice,” which it is claimed the Court should 
relieve by granting a new trial in order that the testimony 
which was not offered, because the counsel did not under- 
stand his client, may now be put in. 

It is not necessary to review the grounds upon which the 
Court will grant new trials, for, in this case, we are not satis- 
fied that there has been any mistake, misfortune or accident 


suffered, or injustice done. The client alleges that his 
38 


590 HAWAIIAN REPORTS, 1875. 


Akina v. Antone Manuel. 


former counsel did not understand him; there is no affidavit 
here on the part of the former counsel that there was an 
honest and mutual mistake between them, and that from 
want of the client’s knowledge of English he (the counsel) 
failed to understand him. Further, if the client had mis- 
givings that he was not making the counsel comprehend him, 
while giving his instructions, or during the progress of the 
trial, it was incumbent upon him to procure an interpreter 
between them, and the neglect to procure one is negligence 
the consequences of which we will not relieve. 

We do not consider the affidavit of the client alone as suffi- 
cient proof of such misunderstanding, and must deny the 
motion on this ground. 

It therefore does not become necessary to consider 
whether the testimony disclosed in the other affidavits is 
material and necessary and not cumulative, for it is not con- 
tended that it is newly discovered, and it is apparently con- 
ceded that it was available, and could have been produced at 
the former trial had the counsel understood his client. 

A motion is also made in arrest of judgment on the ground 
that the verdict is so defective in form, that no judgment 
can be pronounced upon it. The verdict in favor of the 
plaintiff was for the sum of $475.00, “and the note of $100,” 
which must mean the note of $100 upon which testimony had 
been taken before the jury, and which was decided by them 
to be the property of the plaintiff. We do not consider such 
a verdict defective. 

Exceptions overruled and judgment on the verdict. 

W. C. Jones counsel for plaintiff. 

A. S. Hartwell counsel for defendant and for exceptions. 


Honolulu, January 18th, 1875. 
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Paona vs. HEANU. 


WHERE an appeal bond is required it is not sufficient to deposit with 
the clerk of the Court in lieu thereof a sum of money less than the 
amount of the bond. 


On appeal from the Police Justice of Honolulu. 

Plaintiff appellee moved that the appeal be dismissed on 
the ground that the appellant had not filed a bond for costs 
in the sum of one hundred dollars, as required by the Act of 
June 3d, 1872, amending Section 1006 of the Civil Code. 
Appellant’s counsel had not filed such bond, but had 
deposited with the clerk of the Court the sum of twenty 
dollars in lieu thereof. 


By THE Court: 

We are of the opinion that the statute is peremptory, and 
that the bond not being filed the appeal is not properly per- 
fected. If one hundred dollars had been deposited in lieu of 
the bond for one hundred dollars, we might have held the 
statute complied with. Appeal dismissed. 


Honolulu, January 13th, 1875. 
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Kanawa COLtins AND Cuas. W. CoLtins vs. AKOI, (CHINESE. ) 


Devise of “the land, the house and the horse to K., the sisters shall 
be under him;” HELD that the said sisters took no estate which 
could descend to any one. 


Jury being waived. 

This is an action of ejectment in which the plaintiffs claim 
that Kahawaii Collins, who is the wife of Charles W. Collins, 
is the daughter of one Paniani who deceased in 1853, and 
entitled to a portion of the parcel of land described in their 
complaint, which belonged to the estate of the said Paniani at 
the time of his death. The defendant admits himself to be 
in possession of the land in question and claims that he has 
derived his title from Kamauoha, a son of the deceased 
Paniani. 

It appears from the proofs and admissions that Paniani had 
several children at the time of his decease; that the plaintiff 
had grown up and gone away from him, and that the others, 
(three in all,) two girls and a boy, (Kamauoha,) were very 
young children at the time of his decease, the offspring of a 
late marriage. Paniani died of small-pox in December, 
1853. It appears that all his children have since deceased, 
leaving no issue except the plaintiff Kahawaii Collins, and 
Kamauoha, and it is admitted that the defendant has all the 
rights of Kamauoha in the premises. 

A paper is put in evidence which reads as follows: 

“Kemakepapa la 19, 1853. Owau no ka mea ka inoa— 
Paniani ke hooili aku nei au i ka aina a me ka hale a me ka 
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lio no Kamauoha o na kaikuahine malalo o Haumea ka mea 
malama ia lakou e hooponopono i ko lakou waiwai me ia no 
a pau kona ola. 


“Nau no Paniani i hooili aku a mau loa aku X. 
“Tke maka: Puamana, Kanui, Kahue, Luika.” 


And which we translate as follows: 

“December 19th, 1853. I whose name is Paniani be- 
queath the land, the house and the horse to Kamauoha. 
The sisters shall be under him. Haumea shall be guardian 
of their persons and property, during her life.” 

The word “their” (lakou) being applicable to all his 
children. 

This paper, which is written apparently with infinite pains 
by an exceedingly ignorant person, was admitted to probate 
by the late Judge Andrews as the last will and testament of 
Paniani, on the 5th of November, 1854, and it is admitted 
that Paniani had no landed property except that described in 
the complaint. 

The only thing left for us to do is to give a construction 
to the will, which does not seem difficult to be done. 

We are not convinced that the intention of the testator 
was to bequeath to Kahawaii any thing, since, in the same 
sentence he says, that Haumea was to be the guardian of 
their persons and property, and the word used for guardian 
is (malama) to take care of them, and it does not appear that 
Kahawaii, who had grown up and gone away from him, 
needed any such guardianship or care. But for the decision 
of this case it is not necessary to rule definitely on that 
point. 

The will bequeaths the title in the estate to the testator’s 
son (Kamauoha) and directs that his sisters should live there 
under him. Consequently the deceased sisters had no estate 
which could descend to any one. Their right of residence 
was simply an incumbrance during their life. Therefore, if 
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the present plaintiff has any right, it is only a right to live 
there, and consequently judgment in the present action must 
be given for the defendant. 

S. B. Dole for plaintiffs. 

L. McCully for defendant. 


Honolulu, January 14th, 1875. 
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D. Foster & Co. vs. THOMAS SPENCER. 


Warre the note of a third party, viz.: the defendant’s agents, was 
taken on account, it not appearing that the plaintiffs agreed to take 
it in satisfaction of defendant’s debt; HELD, that such note taken is 
not a payment or set off of plaintiffs’ demand. 


Mr. Justice Harris delivered the opinion of the Court. 

This case is submitted under the statute, Section 1140 to 
1143 of the Civil Code, upon the following statement of facts: 

The plaintiffs claim of the defendant $533.92, for freight 
on their schooners, as per Exhibit “A,” which freight is for 
sugars which it is agreed were carried on the plaintiffs’ 
schooners at the time named in said Exhibit, and they also 
claim interest thereon to date. 

The defendant avers that a note dated May 9th, 1874, 
signed by Walker & Allen, whereby they promise to pay 
$200, to the plaintiffs’ order in thirty days from its date, 
which note it is agreed was received by the plaintiff at its 
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date, is an offset, and the only question of law is whether said 
note is to be regarded as a payment to the amount of its face; 
and if so, whether such payment is to be appropriated to this 
claim against the defendant. 

It is agreed that this note is credited on Walker & Allen’s 
books to the account of Foster & Co., as per copy of their 
account hereto appended marked Exhibit “B.” And it is 
agreed that Exhibit “C,” hereto attached, shows the freight 
bills presented by the plaintiffs to said Walker & Allen as 
agents for the parties to whom the same are made out 
between April 7th and May 9th last; that the note was dis- 
honored, and that Walker & Allen are insolvent and unable 
to pay the same in full; that nothing was said by Walker & 
Allen as to applying the said note to any particular account, 
and that Foster & Co. had general business dealings with 
Walker & Allen besides a special freight account. 

It is admitted by this submission, that the defendant 
Spencer was liable at some time for the whole of the amount 
set forth in the submission, the parties to the submission 
probably considering that the recent rulings in Mark Rob- 
inson vs. Hinds, and Parke & Robinson vs. S. L. Austin, in 
cases of affreightment very similar to this, was decisive of 
the responsibility of the defendant in this matter, and rightly 
so. And now the question arises as to whether the note of 
Messrs. Walker & Allen to the plaintiff extinguished any 
part of the debt of Spencer to the plaintiff. 

If the creditor agrees to accept the promissory note of a 
third party in satisfaction of this debt, it would be an ex- 
tinguishment of the debt; but the mere taking of the note 
without such an express agreement is not an extinguishment 
of the debt. (1 New Hm. p. 281). We can conceive of cases 
where persons taking notes of agents of plantations for 
freights would lose their hold upon the owners of the planta- 
tion, as for instance where a proprietor of a plantation had a 
large credit account with his agent, and was always ready 
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and willing to pay his freight, and supposing it to be paid, 
and by the bankruptcy of his agent became a loser, then the 
note of the agent thus taken would become a satisfaction of 
the debt by reason of the negligence of the creditor in not 
presenting his demand and collecting it from the principal. 
1 New Ham. p. 282. Wright vs. First Crockery Ware Co. 

In Monroe vs. Hoff, 5 Denio, 363, (see likewise Tobey vs. 
Barker, 5 Johns. 72), it is said “the doctrine now is, that if 
the note of a third person is taken either for goods sold at 
the time of making the contract, or for an antecedent debt, 
it is not considered a payment unless agreed to be taken as a 
payment.” Many authorities might be quoted to the same 
effect, and we believe this to be the generally accepted 
doctrine. In this case it does not appear that there was any 
agreement by the plaintiffs to take the note of Walker & 
Allen in satisfaction of Spencer’s debt to them, and therefore 
we do adjudge that the said note is not a legal set off to the 
plaintiffs’ demand. 


A. S. Hartwell, for plaintiffs. 
R. H. Stanley, for defendant. 


Honolulu, January 30th, 1875. 
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Mark P. Rosinson vs. Ropert R. Hinps. 


W. & A. as agents for a certain schooner signed a memorandum of 
agreement for the transportation of certain freight, A. being at 
that time also a part owner of the schooner; but sold out his inter- 
est previous to the transportation of the freight; HELD that the 
fact of A. being a part owner and at the same time a member of the 
firm of W., & A. did not make W. & A. principals in the transac- 
tion, and that it was left for the jury to find as a fact in the case 
whether or not W. & A. acted for the owners in signing the memo- 
randum of contract. 


On defendant’s exceptions from October term, 1874. 
Mr. Justice Judd delivered the opinion of the Court. 


This was an action brought to recover freight on defen- 
dant’s goods transported on the plaintiff's schooner from 
Honolulu to Kohala, Hawaii, and delivered to defendant. 

The bill of exceptions claims that the Court erroneously 
charged the jury as follows: 


First, To the effect that the non-joinder of Samuel C. 
Allen, who was a part owner of the schooner Mary Ellen, on 
the 7th day of April, 1874,—the date of the memorandum 
for carriage of certain freight, signed by Walker & Allen,— 
did not affect the plaintiff's claim for. freight transported 
after the said Allen transferred his interest, and plaintiff was 
the sole owner of said schooner. 

Second, That the aforesaid memorandum of agreement for 
carriage of freight, did not show necessarily an entire con- 
tract, but was several in its items. 
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Third, That it was for the jury to say whether the con- 
tract was made with Mark P. Robinson’s (plaintiff’s) agents, 
as with agents or principals, and further that if made with 
them as agents solely, no objection could be made to the 
non-joinder of Allen except as to the items previous to 
Allen’s transfer; whereas the Court should have instructed 
the jury that it was for them to say whether the contract 
was made with Walker & Allen while one of the firm was a 
part owner. 

The following evidence is certified up: There was evi- 
dence of the plaintiff of an advertised newspaper notice, that 
Walker & Allen were agents of the schooner Mary Ellen, on 
which the defendant’s goods for which the freight is claimed 
were shipped to him and from which they were delivered to 
him; also that said schooner was owned by the plaintiff and 
said Allen in the shares of two-thirds and one-third until May 
5th last, when the plaintiff became sole owner by bill of 
sale that day recorded at the Custom House. 

That the freight for goods taken on the said schooner up 
to said May 5th, for the defendant, was $8.75. That T. H. 
Davies, the defendant’s agent in Honolulu, who shipped or 
ordered said goods, was aware that Walker & Allen shipped 
or would ship them on the Mary Ellen. That the defendant 
after receipt of said goods acknowledged the bill of freight 
to be correct and directed its settlement by his said agent by 
certain letters which are on file in the case. That said bill 
was charged to the defendant only, on said Walker & Allen’s 
book of schooner accounts, which was kept distinct from 
their other accounts, and that it was the custom to charge 
freight to consignees. That said Davies had a private claim 
for goods sold to said Walker & Allen, as shown by his 
account on file in the case, in which it appears that he took 
Walker & Allen’s promissory note, dated March 20th, 1874, 
payable in three months, on said account, and that this note 
had never been presented for payment nor had demand been 
made for payment of his said account. 
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There was no evidence that the plaintiff was indebted to 
Davies or to the defendant, that Walker & Allen were 
indebted to the defendant, or that the defendant was in- 
debted to Davies. 

The Court instructed the jury that “if Davies contracted 
with Walker & Allen as agents of the schooner, he did not 
contract with them as owners, and the owner may recover 
freight, and Davies cannot offset against the owner his pri- 
vate account against the agents. That the consignee and 
known owner of the goods, if he receive them, could in that 
case be made responsible for the freight. That it was for 
the jury to answer the question whether Hinds in writing 
promised to pay July 7th; if he did, even allowing it was 
to pay another man’s debt, he is responsible. That Davies, 
acting as Hinds’ agent, cannot offset his debt against Hinds’, 
although if the account had been rendered July Ist to him, 
by Walker & Allen, and balance struck so that it was settled, 
it would be otherwise.” 

The memorandum of agreement for carriage of the freight 
referred to above is as follows: 


MEMORANDUM OF FREIGHT ON MR. HINDS’ MACHINERY. 


1 Steam Engine complete with fly wheel. 2 Steam Boilers— 

$100 each e ela Sada a e a aA a Ee oaa $200 00 
1 Steam Chest, 2 Spur Wheels, 2 Pinions, 2 Pillow Blocks, 1 

Sole Plate, 2 Shafts for gearing, 2 Half Couplings, Engine 

of Annie Laurie, 3 Packages Smokestack—balance of mach- 

inery AS specified, „isironmaiden aani anase 125 00 


For- the Jot pesnasnnat ila peee oaeiae ae $325 00 


And further machinery to be the subject of special agreement. Ordi- 
nary freight, iron, sheet iron, &c., at $5 per ton. 

It is understood that all machinery is to be the subject of special 
agreement, 

20 bbls. lime, 20 bbls. cement—included in the above machinery. 

2,000 fire bricks. 

WALKER & ALLEN. 
Honolulu, April 7th, 1874. 
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By THE Court: 

It is claimed that as Allen was a part owner in the schooner 
at the time of signing the memorandum of contract, the 
action should have been brought in his name. We do not 
think so. The owners of a vessel being such-at the time the 
freight money is earned, are entitled to receive it, and they 
only can recover it in an action; that is to say, the avails of 
the contract of affreightment (which becomes completely 
executed when the goods are delivered), go to those who 
perform the contract, the owners of the vessel. 

This is not the case of a ship being bound by charter or 
contract of affreightment, and during the voyage in perform- 
ance of the contract is sold; in which case the vendor would 
have to bring an action in his own name for a breach. 1 Par- 
sons, Mar. Law p. 214. For in the case before the Court the 
goods for which freight is claimed were transported after the 
sale of Allen’s interest, and Walker & Allen’s contract bound 
only the owner who was such at the time the goods were 
transported—the plaintiff Robinson; and the direction of the 
Court to the jury was correct, to the effect that the plaintiff 
might have his action for the freight on the goods transported 
after Allen had sold his interest, and that therefore the non- 
joinder of Allen did not affect Robinson’s claim for such 
freight; in fact, it might have been a misjoinder to have put 
in Allen as a party plaintiff for any part of the amount 
claimed, except the sum of $8.75 earned before 5th of May, 
1874, (and while he was still part owner.) 

There is nothing in the contract to show that it was not 
severable as to its items. 

This contract, if it was made by Walker & Allen as agents 
for the owners, bound the owners of the vessel; it made no 
difference if Allen was a part owner at the time; the copart- 
nership or firm of Walker & Allen might act as agents for the 
owners. The fact of Allen’s being a part owner and at the 
same time a member of the firm of Walker & Allen, did not 
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make Walker & Allen principals in the transaction, and it 
was very properly left to the jury to find as a fact in the case 
whether or not Walker & Allen acted as agents for the owners 
in signing the memorandum of contract. 

It was not necessary for Walker & Allen, in order to bind 
the principals, (this being a simple contract), to use their 
principal’s name in signing. 8 Pick. p. 56. Exception over- 
ruled. 


A. S. Hartwell for plaintiff. 
R. H. Stanley for defendant. 


Honolulu, January 25th, 1875. 


SUPREME COURT—IN EQUITY. 


JANUARY TERM—1875. 


Harris and Judd, J.J. 


Epwarp Everett AND W. J. RAw tins vs. B. F. Boies. 


A MASTER of a vessel has no authority to appoint an agent in the 
home port. 


An agent so appointed cannot recover cammissions on disbursements, 
nor upon cargo sold to himself. 


Fees paid by a mortgagee to any attorney for advice are not recover- 
able of the mortgagor, there being no agreement to that effect in 
the mortgage. 


Mr. Justice Jupp delivered the opinion of the Court: 
The bill in this case was filed August 25th, 1874; answer 


filed September 12th, and evidence was taken upon inter- 
rogatories and submitted to Mr. Justice Harris, who, on the 


602 HAWAIIAN REPORTS, 1875. 


E. Everett and W. J. Rawlins v. B. F. Bolles. 


8th October, referred the accounts, with directions, to a 
master. On the 12th October the master’s report and accounts 
came in, and on certain exceptions being made thereto by 
both parties, the account was again referred to the master, 
and on coming in of his amended account, judgment was on 
the 26th October, rendered for $848.83 in favor of the plain- 
tiffs. The defendant appealed. 

The account between the parties as made up by the 
master is as follows: 


E. Everett anp W. J. RAwiins IN Account wiru B. F. Boles. 


1874. DR, 
Jan. 5, to paid I. B. Peterson’s note and interest .....0....-.:scceee -$3,736 25 
To interest from January 5 to October 12, 1874 «0.000... 258 70 
To commissions on note ($3,736.25) at 1214 per cent.......... 93 40 
To amount sundry small bills, wages of seamen, &c., 
paid by-Bolles- msiri ai rapa ei iie eea 149 01 
April 18, to Craig, wages as ship-keeper for 44 days, at $1 uw. 44 00 
To Custom House bill oe. cecececeseeeeeeeneeeees aw. 45:00 
To Bolles & Co.'s bill 2... ee eceeccssecesteeeeeeeneeeeeee = 5 00 
To commissions on disbursements, $244.01 at 12% a 6 10 
To amount of Bolles & Co.’s bill, April 12, 1873... .. 1,206 16 
To interest on the same from July 12, 1873, to October 
12, 1874, at 9 per cent nc eee ecessecessesecesceseenecesateerneetenseesecaeas 135 68 
To paid Mr. Peterson siiami tiain 75 00 
Juty 9, to commissions collecting draft on New Bedford, 
(1305:14): oa cate a sects cana ened ke 32 62 
Sept. 1, to J. L. Lewis’ Dit eee eee iaie eia 894 62 
$6,682 90 
1874. CR. 
March 4, by schooner Kamaile and fittings ....................-- $4,000 00 
By proceeds of oil o2..---..escc.escesseeseseeecceceteeteteeesceeeeene 2,193 37 
By interest on $2,193.37 from March 4 to 
October 12, 1874 cece cece ecceeseecesecesteeteeeeeessteneee 119 53 
July, by net proceeds currency draft on New Bed- 
ford, value in gold -.. eee cee ecee eee eeeeeeeteeeecess 1,305 14 
By interest on $1,305.14 from July 9 to Octo- 
per 12-1874 esse acters eaten apa 30 33 
$7,648 37 
Oct. 21, by balance due Everett & Rawlins -...0...02... lessees $ 965 47 


$7,648 37 
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SECOND ACCOUNT. 


To amount of debits as per first account -.......... neces $6,682 90 
Amounts paid Tibbetts & Sorenson 00......cccccssscccsccceescsesseeeees 106 75 
Interest OM dO .oceccecccesecesseccecseeeesssecessesnecesenesscenssesnssnsseesseeteseenense 4 85 
Amount paid Hollister & Co 83 86 
Interest on doo... z 63 
Paid J. M. Oat & Co. ... 82 14 
Interest on do o....ee.cssseccoeseeeeceeceseseeeeeeee as 3 91 
Interest on J. L. Lewis’ bill of $894.98 on... ceececesesseseeseonee 9 16 
$6,974 20 

By amount of credits as per first account ............ $7,648 37 

Interest on $4,000 from date of bills of sale, 

April 17, 1874, to October 12, 1874... 174 66 

$7,823 03 
Balance due plaintiffs 2... .sseecsccssscsssesesscssecssncsenescntssseeecescnsenes 848 83 
$7,823 03 


The defendant claims that he should be allowed a commis- 
sion of 214 per cent. on $2,193.37, proceeds of certain oil 
taken by the schooner Kamaile, and sold by Capt. Peterson, 
the master, to himself. The facts in regard to this trans- 
action we find as follows: 

The schooner Kamaile was owned by the plaintiffs, resid- 
ing in Honolulu. This, therefore, is the “home port.” I. 
B. Peterson was the master. On the 10th April, 1873, 
when about sailing from this port on a whaling voyage, he 
left a letter with the defendant, informing him that if he 
should have occasion to ship any oil to Honolulu, he would 
consign it to defendant, and expressing his willingness to. pay 
the defendant the usual mercantile commission on all the 
business entrusted to him. On the 12th April the said 
master left with defendant a number of bills against the said 
schooner, with a request that in case he sent defendant 
money or oil, that he (defendant) would “apply the same to 
the payment pro rata of the above accounts, which show the 
indebtedness of the schooner Kamaile,” &c. He sent no oil 
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to defendant, but on March 4th, 1874, having arrived here, 
after considerable negotiation, sold 1933 gallons sperm oil to 
defendant at $1.1214 per gallon, and 50 gallons humpback oil, 
at 37l4c., $18.75, making in all $2,193.37, and left with 
defendant a bill for this amount. 

The defendant Bolles and his book-keeper, Heustace, both 
swear that Peterson, the master, agreed at the time of the 
sale to allow defendant his commissions on the same. This 
is denied by the master. 

It is claimed by defendant’s counsel, that as the answer 
filed is responsive to the bill, defendant’s averment in the 
answer that he was to be allowed commission on this amount, 
not being disproved by two witnesses or by one witness and 
corroborating testimony, must be taken as proved. Uma 
and Kamai vs. Colburn, decided by Chief Justice Allen, 31st 
July, 1872, is cited as adopting this principle. Story’s Eq. 
Pl. Section 849; Mills ws. Gore. 20 Pick. 34; Field ws. 
Holland, 6 Cranch 8. 

This principle is more fully discussed in Story Eq. Juris. 
§§1528 and 1529, and is good law; but it does not apply in 
this case. The allegation in the bill is that the oil was sold 
by plaintiffs to defendant for $2193.37 for cash, and the an- 
swer denies this and asserts a sale by the master to defendant 
for the said sum, less commissions. Here, therefore, is a new 
allegation by the defendant, or rather a partial admission and 
a new fact insisted on by way of avoidance. 

By the rules of equity pleading, the answer is not evidence 
of new matter set up; this must be proved by independent 
testimony. 

Hart vs. Ten Eyck and others, 2 Johnson’s Chancery Rep. 
62, and cases there cited. 

The testimony of the master of the vessel is corroborated 
by the bill of the oil, made by him and left with defendant, 
in which there is no deduction of commissions. 

But even if it was conclusively established that the master 
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did agree to allow defendant commissions, as an agent, in 
selling the oil to himself, he has ordinarily no authority at 
the home port to act as agent of the vessel, much less has he 
authority to appoint an agent. This law is elementary. 

The owners would not be bound by any such bargain if 
Peterson made it, unless it could be proved that they ratified 
and adopted it, and the fact that Everett, one of the owners, 
declined to take $1.10 per gallon for the oil, is strong pre- 
sumptive evidence that he did not consent to a bargain which 
sold the oil at $1.12 less 214 per cent commissions, which 
would bring it down to less than $1.10, the sum previously 
refused. 

We see no reason therefore for allowing commission on the 
sales of oil. Should it be proved that Bolles was the regular 
consignee of the vessel and cargo by the authority of the 
owners, it is questionable if he would not be required to ac- 
count for the oil at the highest market price. 

The reasoning in regard to commissions on the sales of oil 
will apply to the commission contended for, on the bills for 
repairs and supplies; that is, want of authority on the part 
of the master to delegate the agency to Bolles; and as 
regards a part of these bills, the holding of the proceeds of 
the oil by defendant from March till September, kept from 
the owner the means of paying them themselves. 

The defendant claims that plaintiffs should not be credited 
with $4,000, the price of the schooner Kamaile sold by plain- 
tiffs to defendant 4th March, 1874, and interest on the same, 
but urges that he took possession of the schooner, as he had 
a right to do under the mortgage made to him to secure his 
endorsement of the note, for the purchase money for $3,500, 
and which note he had paid, and that by another agreement 
between him and the owner he was to receive a bill of sale in 
cancellation of the mortgage; that is, that he took the 
"schooner in liquidation of the amount due on the mortgage 
on her, principal and interest. 

39 
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The letter from Everett to defendant would seem to imply 
that this was the first agreement of the parties; but the 
consideration stated in the last bargain between them, the 
bill of sale itself, being $4,000, we do not feel authorized to 
go behind that and say that the schooner was finally sold for 
any less sum. 

The defendant also asks that an attorney’s fee of $50 paid 
by him for advice, &c., in the matter of the purchase of the 
schooner, be charged to plaintiff. This advice was not taken 
in the plaintiffs’ interest and was not covered by the agree- 
ment in the mortgage to pay a reasonable attorney’s fee in 
case of foreclosure, for no foreclosure was made. 

As regards the allowance of only $1.00 per diem for the 
shipkeeper, we must depend upon the testimony taken by 
the Master in Chancery on this point, no evidence being 
offered by the parties, and accordingly allow only the sum of 
$44.00, as charged in the above accounts. 

Having thus reviewed all the points of exception made by 
the defendant’s counsel, we find no reason for modifying the 
judgment made by Mr. Justice Harris, and therefore order, 
adjudge and decree that defendant pay to plaintiffs, the sum 
of $848.83 with interest at 9 per cent from October 26th, 
1874, and costs, as well as $30.00 fees of the Master in 
Chancery. Decree accordingly. 


A. S. Hartwell for plaintiffs. 
R. H. Stanley and W. C. Jones for defendant. 


Honolulu, January 27th, 1875. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1875. 


Harris and Judd, J. J. 


Rex vs. ESER. 


THE JURISDICTION of Police and District Justices in cases of smuggling 
and violation of the revenue laws as given by Section 28th and 
29th of Chapter 70 of the Penal Code, and Section 682 and 683 of the 
Civil Code; HELD to be that they have authority to hear all cases 
of this nature, and when they shall think the offense committed is 
worthy of a fine of $500, they shall have authority to impose it, but 
if they think the fine should be greater they must commit for trial. 


This is an appeal from the Police Court of Honolulu on 
points of law. It appears that on the 26th January, 1875, 
the defendant, who is a Chinese woman, was brought before 
the Police Justice of Honolulu charged with having smug- 
gled opium. 

Her counsel plead to the jurisdiction of said magistrate to 
entertain the case, which plea was overruled. Her counsel 
made also three other points of exception, to wit: 

Ist. That the warrant of search in the said cause was is- 
sued on an insufficient affidavit. 

2nd. That the said warrant was issued to W. A. Markham, 
Port Surveyor and Custom House Guard, not to the Marshal 
or other officer of the Police. 

3rd. That the seizure of the suspected goods was not made 
in the presence of two inhabitants of the district; nor was an 
inventory made by the officer executing the warrant. 

On these grounds the counsel for the defendant moved her 
discharge, which motion was overruled by the magistrate, 
and she was, upon the evidence, convicted and sentenced to 
pay a fine of $100 and costs. 
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By THE COURT: 


The Counsel for the defendant claim that as Section 1 of 
Chapter 70, Penal Code, prescribes the fine for smuggling 
to be “not less than fifty, nor more than one thousand 
dollars,” and Section 29 of the same Chapter limits the juris- 
diction of the Police and District Justices to cases where the 
amount of the fine does not exceed five hundred dollars, that 
in cases of smuggling the Police Justice has no jurisdiction. 

Section 28 confers jurisdiction upon Police or District Jus- 
tices to examine persons charged with offenses against the 
revenue laws, and to commit them for trial, but the section 
closes with these significant words: “And further provided, 
that nothing in this section contained shall be construed as 
interfering with the jurisdiction of the Police Justices in 
cases of smuggling and other offenses, as provided in the 
next succeeding section.” 

Section 29. “The respective Police and District Justices 
throughout the Kingdom, shall have jurisdiction to try and 
determine all cases in which any person shall be charged with 
smuggling or attempting to smuggle, and all other offenses 
against any provision of the revenue laws, where the amount 
of the fine does not exceed five hundred dollars.” 

It is evident that by this section it was intended to place 
the offense of smuggling in some degree within the jurisdic- 
tion of the Police Court; but there is no case of smuggling 
specified in the statute in which the fine is limited to $500; 
the only clause which affixes a penalty being that in the first 
section of Chapter 70 of the Penal Code, which enacts that 
all persons “deemed guilty of the misdemeanor of smug- 
gling, on conviction thereof, shall be fined not less than fifty 
nor more than one thousand dollars.” So that if the argu- 
ment of the counsel for defendant should prevail, the Police 
Court would be divested of all jurisdiction, which is obvi- 
ously what the Legislature did Not intend. We think there- 
fore that the proper construction of the statute is, that the 
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Police and District Justices have authority to hear all cases 
of this nature, and when they shall think that the offense 
committed is worthy of a fine not exceeding $500, they have 
the authority to impose it. But if they shali think the 
offense committed worthy of a fine greater than $500, they 
must commit for trial. 

As regards the three further points of objection, it is 
sufficient to say that neither the affidavit upon which the 
warrant to search for the suspected goods was issued, nor the 
warrant itself were before the Police Court in this case. 
The issue was solely the guilt or innocence of the prisoner on 
the alleged charge of smuggling, and the alleged irregularity 
in making the seizure could not have been inquired into by 
the magistrate. 

The questions raised as to the proper method of taking out 
and executing a warrant to search for goods suspected of 
having been smuggled, can be decided in an action for 
damages by the prisoner against the officer serving it, but 
not in the case before the Court. Judgment affirmed. 


The Attorney General Hon. W. R. Castle (A. S. Hartwell 
with him) for the Crown. 
S. B. Dole for defendant. 


Honolulu, February 11th, 1875. 
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SUPREME COURT-—IN EQUITY. 


JANUARY TERM—1875. 


Harris and Judd, J. J. 


KAAIMANU vs. Kauwa AND Koa. 


Tue plaintiff, alleging title by prescription, prays the court to enjoin 
the defendant, whose title is alleged to be by inheritance from the 
awardce from asserting his title—the defendant having brought one 
action of trespass against him and recovered; HELD that in the 
absence of a statute to authorize courts of equity to pass on ques- 
tions of law and fact on the determination of which the title to 
relief or remedy in equity depends, equity must decline jurisdiction. 


Mr. Justice Jupp delivered the opinion of the Court. 

The bill filed July 15th, 1874, alleges that the plaintiff is 
lawfully seized and possessed of a piece of land in Koolauloa, 
Oahu, described in award of the land commission, No. 3717. 

The plaintiff alleges that he inherited this estate from one 
Koo, his father, who died in the year 1853; that imme- 
diately on his father’s decease, the plaintiff entered upon the 
land and has continued ever since in open, notorious, peace- 
able, uninterrupted, continuous and adverse, exclusive pos- 
session and occupancy, taking to his own use the rents and 
profits, up to the 5th of January, 1874, on which day 
Kauwa, one of the defendants, entered upon a portion of the 
land which had been prepared by the plaintiff for the cul- 
tivation of rice, and planted it with kalo, which kalo the 
plaintiff immediately removed; whereupon Kauwa sued the 
plaintiff in the District Court for trespass, and the magis- 
trate gave judgment in favor of the plaintiff. 

The bill alleges that Koo derived his title as follows: Koo 
was the original occupier of the land; that in 1845, he orally 
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gave his sister Kaluahine, Mauwele’s wife, a life interest in 
this land; that in 1848 Kaluahine died, and her husband 
Mauwele surrendered the land again to Koo, and himself 
died in 1848; in 1851, plaintiff, by direction of his father 
Koo, pointed out the boundaries of the land to Turner, the 
government surveyor; that in 1853, plaintiff, by direction of 
his father, went to the Land Commission and took out the 
award No. 3717, and paid the fee of six dollars; that said 
award was issued in the name of Mauwele by mistake of the 
party issuing it, and that it has remained in his possession 
ever since; that said Kauwa, who claims to be the heir of 
Mauwele, has made a deed of said land to Koa, one of the 
defendants; that as one suit has been brought in regard to 
this matter and more are threatened by the defendant Koa 
to obtain possession of the land, and as the award to Mau- 
wele remains as a cloud upon the plaintiff’s title to this land, 
he prays that the deed of Kauwa to Koa may be delivered 
up to be cancelled and that defendants may be enjoined 
against bringing any suits at law for the possession of the 
land in question, 

The answer, in brief, asserts that the possession is inter- 
rupted because that one Nika lived on the land after Koo’s 
death, by Kauwa’s consent; that in 1866 there was a proposi- 
tion made between plaintiff and Kauwa to exchange the land 
_ for a land of plaintiff’s mother-in-law, and, on this, the plain- 
tiff lived on the land; that Mauwele applied for the award 
and died in 1851, and that the alleged deed from Kauwa to 
Koa is only a mortgage. 

The allegation in the bill that award No. 3717 was issued 
to Mauwele by mistake, is not insisted on in this appeal. 

The plaintiff’s alleged title is by prescription. 

The defendant’s alleged title is inheritance from Mauwele, 
to whom the land was awarded, and the Court is asked by 
the plaintiff to adjudge his possession to have been notorious, 
exclusive, peaceable and adverse for twenty years, and there- 
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fore a perfect title, and to enjoin the defendant from assert- 
ing his title against this. 

The jurisdiction of Courts of Equity to grant injunctions of 
this character, “is founded upon the equity of relieving a 
man from the necessity of bringing action after action at law 
for every violation of a common law right, and of finally 
quieting the right, after a case has received such full decision 
as entitles a man to be protected against further trials of the 
right.” Kerr's Injunc., p. 225. But before the injunction 
can be granted the legal right must be established. 

The jurisdiction in respect to titles of real estate is in 
courts of common law, which Courts of Equity should hesi- 
tate to invade; especially so in the case at bar, where the 
plaintiff’s title is alleged to be by prescription, and this is 
traversed by the answer, and therefore the decision of the 
case depends upon facts and questions peculiarly suitable for 
trials at law, where parties can have a jury of the country to 
pass upon the facts. 

A title by prescription, if well proven, is a good defense at 
law, and statutes of limitation are enacted to make certain 
the length of time of possession which constitutes such 
a title. 

The statute of limitations relied upon by the plaintiff’s 
counsel (Acts of 1870, p. 28,) is entitled “An Act limiting 
the time within which actions may be brought to recover 
possession of land;” and as Washburn says in his Real Prop- 
erty, 2 vol., p. 449, “The statute of limitations in respect to 
lands, operates as the extinguishment of the one, though not 
as a gift of the estate to the other.” 

The operation of this statute would be to extinguish the 
remedy of the defendant in obtaining possession of the land 
in question, unless he brought his action within twenty years, 
but it does not make a gift of the estate to the plaintiff. 

The text-writers treat “prescription” as a plea or defense, 
not as a title upon which to base a cause of action in equity. 


yy 
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Story in his Equity Jurisprudence, §894, states the doc- 
trine thus: “A defense cannot be set up as the ground for 
a bill in equity for an injunction, which has been fully and 
fairly tried at law, although it may be the opinion of the 
Court that the defense ought to have been sustained at law.” 

If, however, the plaintiff in this case had successfully 
established this defense in a court of law to an action 
brought by the defendant for the possession of the land, he 
would have then some ground for asking this Court to enjoin 
the defendant against bringing further like suits. But it is 
not certain if one suit would be sufficient as the ground of an 
injunction. 

Kerr on Injunctions, p. 134, says that “the question should 
depend in all cases upon the fact whether the conscience of 
the court is satisfied as to the result of the trial and not on 
the number of trials which may have taken place.” 

In the case before us, however, the only suit which has 
been had between the parties was the suit in trespass before 
the magistrate, the gist of which is injury to the possession, 
and where the title to the real estate could not be deter- 
mined. 

The decision of the case at bar requires adjudication at law. 

In Great Britain it required a statute (25 and 26 Victoria, 
c. 42) to authorize courts of chancery to pass upon questions 
of law and fact, on the determination of which title to relief 
or remedy in equity depends. 

In the absence of any such statute in this country, we feel 
obliged to decline jurisdiction. 

Having arrived at this conclusion, it is not necessary to 
examine and pass upon the proofs offered as to the plaintiff’s 
title by prescription. Bill dismissed with costs. 


A. S. Hartwell for plaintiff. 
J. K. Unauna for defendants, 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1875. 


Harris and Judd, J. J. 


In THE MATTER OF THE ESTATE OF THEOPHILUS METCALF, 
DECEASED. 


Matters of law which have been decided by a judge in probate can- 
not be tried by a jury on appeal. 


A motion is made for a trial by jury in the following 
affidavit : 


“And now at this day come Helen Roland and Julia Pros- 
ser, two of the respondents and the appellants herein, and 
state that the value of the estate of the said Theophilus Met- 
calf, deceased, exceeds $500; that they claim interest therein 
by virtue of the will of the said deceased; that they feel 
aggrieved by the decision of the Probate Court of this king- 
dom, made herein at Chambers on the 13th day of Novem- 
ber, 1874, on the hearing of the petition of C. H. Lewers, 
administrator, dated the 11th day of November, 1874; that 
there are issues of fact herein which require the verdict of 
a jury, and they therefore respectfully move the Court that 
the following issues of fact may be tried by jury according to 
the provisions of the Act of the 3lst day of December, 1864; 
to wit: 

“1. Have the several alleged claims under promissory notes 
and interest thereon, in the said petition of the said C. H. 
Lewers, alleged, been barred by the statute of limitations? 

“2. Were the alleged debts or claims of $10,244.46 to H. 
Hackfeld & Co., and $1,331 to H. A. Widemann, contracted 
by the testator, Theophilus Metcalf, deceased, or were they 


HAWAIIAN REPORTS, 1875. 615 


In the matter of the Estate of Theophilus Metcalf. 


authorized by him, and are the same just and valid claims 
against the said estate? 

“3. What moneys should the said C. H. Lewers, the admin- 
istrator, be charged with as having been received by him as 
administrator of this estate, or which he might have received 
without his own willful default? 

“4. Was the said C. H. Lewers entitled to be allowed the 
sum of $800 for compensation and $200 for costs, or any part 
thereof, and if so, how much? 

“5. Is the said C. H. Lewers authorized to pay the said 
several amounts for which he claims credit in his accounts as 
debts of the estate of the said Theophilus Metcalf, deceased? 

“Dated this 4th day of January, A. D. 1875. 


- “JULIA PROSSER, 
“HELEN ROLAND. 
“Subscribed and sworn to by the above named appellant 
Julia Prosser on her own behalf and of her co-appellant the said 
Helen Roland at Honolulu, in the island of Oahu, one of the 
Hawaiian Islands, on Monday the 4th day of January, 
A. D. 1875. 


“Before me, “JULIA PROSSER. 
“WALTER R. Seat, Clerk.” 


The law applicable to the case, first to be noticed, is the 
1241st Section of the Civil Code, which reads as follows: 

“Matters of probate and of administration, shall be heard 
and determined by the judge or court having jurisdiction 
thereof, without the intervention of a jury.” 

This law was modified by the Act passed 31st day of De- 
cember, 1864, entitled an “Act to authorize the trying of 
issues of fact in matters of probate and administration by a 
jury.” The preamble and the first section, which are the 
only parts of the Act applicable to this motion, read as 
follows: 

“Whereas, the 1241st Section of the Civil Code has been 
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held not to permit an appeal to a jury, on the validity of any 
will, or testamentary devise, or any facts touching the 
descent of property, when such will or testamentary devise is 
a matter of investigation in probate; therefore, be it enacted 
by the King and the Legislative Assembly of the Hawaiian 
Islands in the Legislature of the kingdom assembled: 

“Section 1. That from and after the date of the passage of 
this Act, whenever the value of the estate of any deceased 
person shall exceed five hundred dollars, any person claim- 
ing, before any judge, sitting as a Court of Probate, such 
estate, or any part thereof, or any interest therein, by virtue 
of any will or testamentary devise, or by virtue of the 
statutes of descent of property in this kingdom, who may 
deem himself aggrieved by the decision of such probate 
judge at Chambers, may, upon taking his appeal to the Cir- 
cuit Court or Supreme Court, if any matter of fact is in issue, 
move the Appellate Court that the issue of fact may be tried 
by a jury, and his motion shall not be denied.” 

The Section 1241 of the Civil Code, therefore, remains in 
full force, except so far as the last cited Act has modified it, 
and this Act only applies to the “validity of a will or testa- 
mentary devise, or facts touching the descent of property,” 
for instance lineage, adoption, or the like. This was the 
intention of the Act. It has never been held or supposed to 
have any other application, and the settlement of estates 
would be interminable if every order of a judge in the pro- 
gress of administration might be appealed to a jury, by every 
one who may think they had an interest in the estate, or by 
every one, who, having an interest in the estate, might see 
fit, when prompted by a litigious spirit, or by ill temper gen- 
erally, to take an appeal to a jury. By examining the 
affidavit it is apparent that there is no fact at issue regarding 
the validity of the will of Mr. Metcalf, or regarding the 
descent of the property, and on this ground alone, if this 
were only one, the motion must be denied. But by reading 
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over the allegations of the issue of facts in the affidavit, it 
will be found that not one of them contains any allegation of 
a fact upon which a jury can be called to give a verdict: 

Ist. It has already been admitted that the facts being as 
they are, and undisputably so, the promissory notes in ques- 
tion (as a matter of law) are not barred by the statute of 
limitations. 

2d. That the sums mentioned in the second allegation (the 
amounts being undisputed) were, as a matter of law, author- 
ized by the will of Mr. Metcalf, and are “just and valid 
claims against the estate.” 

3d. It is a matter of law what moneys the administrators 
should be charged with—the amounts received being unques- 
tioned—and he has been charged with all the law allows, and 
therefore there is no matter for the jury on this allegation. 

4th. The statute fixes the amount of recompense to be 
received by the administrators, or gives to the judge and not 
to the jury the authority to adjudge the amount. 

Sth. A court of competent jurisdiction has already ad- 
judged that the administrator was authorized to pay all the 
amounts for which he claims credit, and in point of fact 
directed him to pay them. This has been done as a matter 
of law. All the facts as regards amounts and circumstances 
of payment being undisputed and undisputable. 

W. C. Jones and E. T. O'Halloran for the motion. 

A. S. Hartwell for the administrator, contra. 


Honolulu, January, 1875. 
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W. H. Strone vs. W. F. ALLEN, COLLECTOR GENERAL. 


This opinion was rendered by Mr. Justice Jupp as Intermediary 
Court of Oahu, March 23d, 1874, and was affirmed by the full Court 
on appeal. It is printed as originally rendered. 


APPEALS on points of law can be taken to a Circuit Judge at 
Chambers, and to the Intermediary Court of Oahu. 


The jurisdiction conferred by Sections of the Civil Code, 671 to 675 
inclusive, upon the Collector General of Customs, to distribute 
shares of fines and forfeitures arising from violations of the revenue 
laws, is not exclusive; but the Courts can be resorted to, after the 
statute remedy has been exhausted. 


This is an action for money had and received, for one-half 
of a fine imposed by the Police Court of Honolulu for smug- 
gling opium, and for one-half of the proceeds of said opium. 
It is admitted that the fine and proceeds of the opium are in 
the hands of the defendant as Collector General, that the 
plaintiff has, as by law required, presented his sworn claim 
to the defendant for one-half of said fine and of said pro- 
ceeds, which claim was disallowed in part; that plaintiff has 
appealed to the Minister of Finance, who sustained the 
Collector General’s decision; and that thereupon the plain- 
tiff brought his action in the Police Court. The Attorney 
General appeared for the Collector and plead to the juris- 
diction of the Police Court, which plea being sustained, the 
plaintiff appealed to a Justice of the Supreme Court at 
Chambers, under the Act of July 13th, 1874. 
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By THE Court: 

The defendant’s counsel has interposed a preliminary 
objection to my jurisdiction, sitting in place of the Circuit 
Judge for the Island of Oahu, contending that under the 
Code and the Act of 1874, appeals from Police or District 
Courts on points of law can only be made to the Supreme 
-Court in Banco. I am of the opinion that our statutes 
authorize an appeal on points of law to a Circuit Judge in 
the other Judicial Circuits, and to a Justice of the Supreme 
Court at Chambers, on the Island of Oahu. 

On the plea to the jurisdiction: 

Section 671 of the Civil Code prescribes that fines and 
forfeitures for violation of the revenue laws shall be paid 
over to the Collector General of Customs after deducting 
costs of Court. 

Section 672, prescribes how these shall be divided. 

Section 674 reads: “Every person having a claim for a 
share of any such forfeiture, fine or penalty, shall state the 
same in writing under oath, to the Collector General, within 
twenty days from the date of the seizure, or from the time 
the penalty is imposed, otherwise he shall forfeit his claim.” 

Section 675 reads: “The Collector General shall pay over 
their shares to the several claimants, according to their 
legal rights, of which he shall be the judge, subject to an 
appeal to the Minister of Finance, within ten days after the 
rendition of the Collector’s decision.” 

The Attorney General contends that as this right to in- 
formers for certain shares of fines and forfeitures is conferred 
by statute, the statute which prescribes that the Collector 
General shall pay these shares to the claimants according to 
their legal rights, of which he shall be the judge, confers in 
such matters a special and exclusive jurisdiction upon the 
Collector General. 

This case is an important one, and raises, for the first time 
in this country, the question whether the jurisdiction thus 
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conferred upon the Collector General ousts the jurisdiction of 
the established Courts. The amount involved in this case is 
no criterion of its importance. 

What is the right of an informer to a share of a fine? It 
has uniformly been held to be a legal right. “Whenever a 
statute gives a right it means a legal right, and the law 
impliedly gives an appropriate remedy.” 1 Chitty’s Pr., 26.. 

It is always a matter of importance to the subject that he 
know what his legal rights are, and what tribunal will 
enforce his remedies for them. 

It is true that the statute creates the right to a share of 
the fine, but that statute in terms calls it a “legal right.” 
This right is inchoate at the time of the seizure, but it 
becomes a vested right upon receipt of the fine or forfeiture 
by the Collector. 

In Jones vs. Shore’s Executor, 1 Wheaton, 462, where a 
seizure had been made, but, pending the suit for condemna- 
tion, the Collector and Surveyor had died, the Supreme 
Court of the United States held that the personal represen- 
tatives of the deceased Collector and Surveyor, and not their 
successors in office were entitled to that portion of the pen- 
alty which was by law to be divided among the revenue 
officers of the district where the forfeiture occurred. 

See also United States vs. Morris, 10 Wh., 245, for the 
position that the right of Custom House officers to shares of 
penalties becomes absolute and fixed, not at condemnation, 
but only upon receipt of the money by the Collector, and 
that the right was liable to be defeated by remission of the 
forfeiture by the Secretary of the Treasury. 

The right of an informer to a share of a fine or forfeiture, 
being a legal right, the right of action upon it accrues upon 
the withholding of this share by the Collector. 

Section 893 of the Civil Code and the amendment, gives 
the Police Court jurisdiction “over all (civil) cases where 
the amount of property in dispute shall not exceed $200.” 
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“The judicial power shall extend to all cases of law and 
equity arising under the Constitution and any law of this 
Kingdom,” &c. Section 819 Civil Code. 

The Courts of this Kingdom, then, have jurisdiction in 
cases brought to recover informers’ shares of fines and for- 
feitures, unless it is clearly ousted by statute. Does the 
statute have this effect? 

The case of Brewer vs. Chase, 3 Haw. Rep., 32, settles 
the law applicable to construction of such statutes as these. 
It is there decided: “It is a general rule, where the com- 
mon law prevails, that a statute remedy is merely cumula- 
tive, unless the common law remedy is expressly or impliedly 
repealed.” 

“But if a statute confers a right and an adequate means of 
enforcing it, the statute remedy is exclusive, and if the 
enforcing tribunal is specified, that alone can be resorted to.” 
I also derive this principle from the case, that another 
tribunal provided for by the statute has merely concurrent 
jurisdiction, unless there be express words, or words from 
which it may be implied, that it was intended to be exclu- 
sive. 

“When a statute gives a remedy in the affirmative, with- 
out a negative, expressed or implied, for a matter which was 
actionable at the common law, the statute remedy is con- 
sidered as cumulative.” Chitty’s Pr., 26. 

“So if a statute gives a remedy in the affirmative (without 
a negative expressed or implied) for a matter which was 
actionable by the common law, the party may sue at the 
common law.” 1 Comyns’ Digest, Stat. C. 

The various United States revenue statutes have words 
like the following, in „describing who shall distribute the 
shares to informers: “The Secretary of the Treasury shall 
determine whether any claimant is entitled to such share,” &c. 

“The Collector shall pay over and distribute the same, 
without delay, according to law,” &c. Act of Congress, 2d 


March, 1799, Sec. 89. 
40 
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These statutes have never been held to oust the courts to 
their jurisdiction. Vide Brewster vs. Gelson, 11 Johns., 390; 
Lapham vs. Almy, 13 Allen, 301; Sawyer vs. Steele, 3 Wash. 
C. C., 464. 

But our statute differs from those of the United States in 
this, that it says that the Collector General shall be the judge 
of the legal rights of the claimants. The statute does not 
say that he is to be the only judge of these rights. I regard 
these words as giving him no more judicial authority than 
the similar words in the United States statutes; for a col- 
lector in the United States would have to be a judge of the 
legal rights of the claimants in order to ascertain to whom 
“he shall pay and distribute” the shares of the fines and 
forfeitures. 

I am not convinced that the words “of which he shall be 
the judge? are “negative words expressedly or impliedly 
creating an exclusive jurisdiction” in the Collector General. 

If the Collector General should altogether refuse to enter- 
tain the claim of an informer, or disallow it in toto, what 
remedy would the informer have? A mandamus from the 
Supreme Court would not lie, for the Court could not act 
directly upon the Collector and control his judgment and dis- 
cretion. His function in such matters is not purely minis- 
terial, but it is to a great extent judicial, and in all such 
cases the execution of the duty is not compellable by man- 
damus. Decatur vs. Paulding, 10 Peters, 497; Brashear vs. 
Mason, 6 Howard, 92. 

The statute itself makes no provision for an appeal from 
the Minister of Finance to a jury or to the Supreme Court in 
Banco, and if the jurisdiction of the Collector General is ex- 
clusive, a claimant has no remedy beyond an appeal to the 
Minister of Finance. 

Even if I should be satisfied that the Legislature intended 
to give the Collector General exclusive jurisdiction over 
claims of these informers, they certainly have not given him 
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sufficient power to make his court adequate for the enforce- 
ment of these rights, for the law gives the Collector no power 
to summon parties, to subpoena or swear witnesses, or to pun- 
ish for contempt, &c. A claimant might fail entirely of 
securing his legal rights by his inability to secure the attend- 
ance of an unwilling witness before the Collector. 

In deciding that the jurisdiction of the Police Court is con- 
current with that of the Collector General in such cases, I 
also hold that, before a claimant can resort to the courts, he 
must pursue the statute strictly and exhaust his remedy 
under it. Heuderbourck vs. Langton, 10 B. and C., 547; 
Shaw vs. Grinnell, 9 Blatchford, 471. 

Plea to the jurisdiction overruled and case remanded to 
the Police Court of Honolulu for trial. 


A. S. Hartwell for plaintiff. 
Attorney General R. H. Stanley for defendant. 


SUPREME COURT—JANUARY TERM, 1875. 


Harris and Judd, J.J. 


ELIZABETH K. Lipoa, BY HER GUARDIAN J. D. Rosinson, vs. J. 
I. DowSETT AND OTHERS. 
An unrecorded deed found after verdict is newly discovered evidence, 
and is good ground for a new trial. 
Motion for new trial. 
At the trial of this cause the plaintiff recovered a verdict 


against three of the defendants. Of these defendants Kaau- 
moana and Keahi her husband, now move to set aside that 
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verdict, and that a new trial be granted on the ground of 
newly discovered evidence, in their case. 

The case went to trial before a jury at the October term, 
the defendants being put upon their title. There was no 
question that the original title was in the ancestor of the 
plaintiff; and the defendants claimed by virtue of a deed 
from his late Highness Mataio Kekuanaoa and her late Royal 
Highness Princess Kamamalu, but they showed no deed to 
their grantors, and now they come forward with a deed from 
the administrator of the estate of M. Lipoa to their grantors, 
made in pursuance of a legal order of sale, which if it had 
been presented at the trial would have been a good defense 
to the action, for so much of the land as is included in the 
description in the said deed. 

The defendants’ counsel in their affidavit say, that this is 
newly discovered evidence and was found among the papers 
of the late Mataio Kekuanaoa, and was unrecorded. We are 
at a loss to know how the defendants expected to make good 
their case, without showing the right of their grantors in the 
property, and if the deed to their grantors was unrecorded, 
where could they have gone to have made a “diligent 
search” if not to the representatives of the grantor or those 
having charge of their papers? 

If the defendants had not had time to search for this deed, 
before the trial came on, an averment to that effect, and that 
they expected to obtain it, would have easily procured them 
a continuance over the first term. 

It is a very serious question as to how much the Court 
ought to relieve against the negligence of attorneys; some- 
times it has been held that a new trial would be granted, 
when it appears that an attorney is unable to answer in 
damages to his client, and when he is so able, to leave the 
client to a suit against his attorney for damages. 

Inasmuch as the plain and manifest dictates of justice (14 
Pick., 494) in this case require that these defendants should 
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have relief, we prefer to grant them a new trial rather than 
leave them to the circuitous course of an action against their 
attorney; but we do it with reluctance, lest this decision may 
be taken as an encouragement and shield to negligence. 

Under all the circumstances of this case a new trial will 
best promote the ends of justice, and it is granted on terms 
of payment of plaintiffs’ costs up to this date, and these costs 
shall not be recovered in any judgment that may be had in 
this case, 

E. Preston for plaintiff. 

W. C. Jones for defendant. 


SUPREME COURT—IN BANCO. 


—— 


Harris and Judd, J. J. 


ELIZABETH KAUWA, OTHERWISE ELIZABETH KAUWA LIPOA, BY 
Joun D. Rosinson, Her GUARDIAN, vs. James I. Dowsett 
AND OTHERS. 


Were the administrator sold a portion of his intestate’s real estate, 
pursuant to an order of a Judge in Probate in 1858, and it not appear- 
ing by the record that there was subsequent confirmation of the 
sale by the Court; HELD that the statute did not require such con- 
firmation, and the deed was good without it. 


In argument on exceptions a point not certified in the bill as having 
been raised in the trial and in which no request had been made for 
instructions, cannot be taken into consideration. 

Where a deed recites that the boundary runs along D.’s land the 
effect is to convey all the land up to his line, even if the courses 
and distances do not accurately coincide. 


Mr. Justice Harris delivered the opinion of the Court. 
This case came on for hearing at the last October term, 
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when evidence was introduced on behalf of the plaintiff 
tending to show that Madison Lipoa and Julia Moemalie 
were the heirs of Lupe, the former owner of the land in 
dispute in this action, and that the plaintiff was entitled 
thereto by virtue of the will of the said Madison Lipoa and 
of a conveyance from the said Julia Moemalie, and that the 
several defendants were in possession of the said land; and 
evidence was also had on behalf of the defendants, and it 
was admitted on behalf of the plaintiff, that the several 
defendants, Henry Marsh, A. J. Kinney, Virgil Thompson, 
W. G. Woolsey, Ailoloalii, (k) Augustine Enos and Kepa- 
honi, were in possession of portions of the said land, and 
that they claimed to be entitled thereto by virtue of three 
several warranty deeds dated respectively the 8th day of 
July, 1859, from the said Madison Lipoa to James I. Dow- 
sett, Leonard Mitchell and others, and Kapono (k); and the 
said defendants also put in evidence an order made by the 
Hon. G. M. Robertson, the then First Associate Justice of 
this Court, sitting in probate, dated the 10th day of Sep- 
tember, 1858, authorizing the said Madison Lipoa, as the 
administrator of the estate of the said Lupe, to sell a part of 
the land in question by public auction to pay the said 
intestate’s debts. 

It does not appear from the record that there was any 
confirmation of sale by the Court subsequent to the land 
being offered for sale, and the Court being asked to charge 
that the deed was not good for want of confirmation of the 
sale, by the Court, declined so to do; but instructed the jury 
that the deed would be good without any express confirma- 
tion by the Court subsequently. The statute does not 
require any such confirmation, and the order of Court, which 
is exhibited to the Court, contains no direction that the sale 
should be reported for confirmation before the deed should 
be given. And, moreover, it does not appear to have been 
the practice of the Court at that time to have a special 
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sitting for the confirmation of sales at all times, and the 
authority to sell being shown and a deed subsequently, it is 
to be presumed that all the other intervening steps were 
properly made. And we therefore think that the instruc- 
tions of the Court to the jury in this respect were correct. 

But in arguing these exceptions, it was urged that the 
deed to which reference was had, did not on its face show 
that the sale was made by Lipoa as administrator, and in 
consequence of the order of Court; but that it appears that 
the deed was made rather as the sole heir to Lupe, which he 
was not, for his sister was co-heir with him. 

By referring to the exceptions themselves, it does not 
appear that this point is raised by them or that the judge 
was asked to instruct the jury on that point; and therefore 
this point cannot be taken into consideration. 

We understand the force of the judge’s instructions re- 
garding Dowsett’s fence (which are certified up) to be, that 
it was a matter of no consequence where Dowsett’s fence was 
located, for the reason set forth in the exceptions. We 
think that such instructions were correct, for the question for 
the jury was only whether any land, and if any, how much 
land had been conveyed by Lupe’s administrator to Dowsett, 
and the deed recites that the boundary on the side in ques- 
tion is Dowsett’s land, that is to say, along the land owned 
by Dowsett previous to his purchase. The intention was to 
sell to Dowsett all the land up to his line, and the effect of 
the deed is to convey it. 

If the courses and distances run do not accurately coincide, 
still the conveyance is to Dowsett’s line in terms. 


Exceptions overruled, 
Honolulu, January 29th, 1875. 
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NANIE ET AL. vs. NAMEA ET AL. 


This opinion was rendered by Mr. Justice Jupp at the April term, 
1875, and afterwards affirmed and adopted by the full Court. It is 
published as originally rendered. 


Wuere the title to the land claimed can be implied from the aver- 
ments in the declaration, it is aided by the verdict and the judg- 
ment will not be arrested. 


Plaintiffs’ declaration states that they complain of defen- 
dants, that they have unjustly and contrary to law and the 
rights of the plaintiffs entered upon and taken into their pos- 
session and converted to their use and occupation a certain 
parcel of land situated at Waianae, Oahu, the land described 
in Royal Patent No. 396 (metes and bounds given) granted 
to Hoewaa, to the damage of the plaintiffs in the sum 
of $500. 

That Hoewaa conveyed the land to Imilei by deed dated 
21st August, 1868, and recorded, and that the said land is 
now devised by Imilei by will, duly admitted to probate, one 
half to Kamahalo, and one half to Nanie. There is a state- 
ment that Kamahalo has died and who her heirs at law are. 
It prays for restitution of property and damages. Verdict 
was returned for the plaintiffs with $125 damages. 

A motion is made by defendants in arrest of judgment, on 
the ground that the plaintiffs’ declaration does not allege the 
parcel of land in question to be the property of the plaintiffs 
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or that they had at the time of the commencement of this 
action any estate, interest or title in or to such land. 

Defendants’ counsel contend that in an action to recover 
specific real property, the petition for process should state 
the kind of title claimed by plaintiffs, and that, though a 
verdict cures the statement of a title defectively set forth, it 
will not cure a total defect of title. 

Plaintiffs’ counsel aver that the title is sufficiently stated 
in the declaration. 

By THE Court: 

The leading authority on this question is Rushton vs. As- 
pinwall, 1 Smith’s Leading Cases, 334. 

This case was an action against an indorser of a bill of 
exchange: the declaration did not allege a demand and 
refusal by the acceptor on the day when the note was 
payable. 

Lord Mansfield held that this defect was not cured by ver- 
dict. He says: “The answer was, that after verdict, it 
must be presumed that those facts were proved at the trial— 
and our wishes strongly inclined us to support the judgment 
if we could; but in looking into the cases, we find the rule to 
be, that where the plaintiff has stated his title or ground of 
action, defectively or inaccurately, because to entitle him to 
recover all circumstances necessary in form or substance to 
complete the title so imperfectly stated, must be proved at 
the trial, it is a fair presumption after a verdict, that they 
were proved; but where the plaintiff totally omits to state 
his title or cause of action, it need not be proved at the trial, 
and therefore there is no room for presumption.” 

The statute form for petitions like the one at bar pre- 
scribes that the kind of title to the land claimed by plaintiff 
be stated, and I regard an averment of title in such an action 
to be necessary. 

In the complaint before us there is no distinct allegation 
that the property in question is claimed by the plaintiffs, or 
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that the plaintiffs have any title or interest therein, and this 
was good cause for special demurrer. If, however, the title 
can be implied from the allegations made, the verdict cures 
the omission. 

“The rule of law,” says Tilghman, C. J., “is, that where 
the declaration contains a substantial cause of action, it shall 
be aided by verdict.” Miles vs. Oldfield, 4 Yeates, 423; 
Schlosser vs. Brown, 17 S. & R., 250. 

“These defects or omissions in pleadings which are cured 
by the verdict are those necessary circumstances which are 
implied by law, and which invariably follow from the sub- 
stantial fact charged.” Bartlett vs. Crozier, 17 Johns., 439. 
Kent, Chancellor. 

In the declaration in this case we have an allegation of a 
grant by royal patent from the king to Hoewaa; the legal 
presumption of law from this is, that unless the contrary be 
shown, it was an estate in fee simple that was so granted. 

Next we have an allegation of a conveyance of the said 
land by deed of the said Hoewaa to Imilei; the legal pre- 
sumption here is that it was conveyed in fee. 

Then follows an averment that the land was devised by 
will of Imilei, one half to Kamahalo and one half to Nanie; 
and the law presumes that they are tenants in common in 
fee. So of the allegation that Kailianu and Kahili are heirs 
at law of said Kamahalo, dying intestate; the law presumes 
their title to be the same as that of their ancestor Kamahalo. 

As it therefore can be implied from the declaration, that 
the title of the plaintiffs is that of an estate in fee, I am of 
the opinion that the verdict aids the declaration. Motion in 
arrest overruled. 


A. S. Hartwell for plaintiffs. 
E. Preston and Mahelona for defendants. 


Honolulu, April 16th, 1875. 
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Kini Maka (w.) vs. Au Far, (CHINAMAN, ) 


A STATUTE passed by the Legislature which enacts that “no mar- 
riage of a Hawaiian woman with a Chinaman shall be invalid by 
reason of a previous marriage of such Chinaman in China; pro- 
vided that such marriage shall have been unknown to such Hawai- 
ian woman at the time of her marriage,’—is UNCONSTITUTIONAL 
and void. 


OPINION BY HARRIS, J. 


The libellant, a Hawaiian woman, files a petition for the 
annulment of her marriage with the libellee, a Chinaman, 
alleging that she had been married to the libellee in this 
country on the 15th day of December, 1870, but that the 
libellee, Ah Fai, had been married previously in Canton in 
China, and that the wife which he then married is now 
living and has never been divorced and therefore remains his 
lawful wife. 

The petitioner asks that her marriage with the libellee 
may be declared null by the authority of the 1815 Section of 
the Civil Code, which reads as follows: 


“A marriage may be declared null on the ground that one 
of the parties has an undivorced husband or wife living on 
the application of either of the parties during the life-time 
of the other, or on the application of such former husband 
or wife.” 

The 1284 Section of the Civil Code reads as follows: 

“In order to validate the marriage contract it shall be 
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necessary * * * that the man shall not have at the time 
a wife living.” 

It appears from the whole statement of the case, that both 
of these parties are anxious to get rid of any obligation that 
may have been upon them by reason of their alleged mar- 
riage. To this end the libellee in this case, some months 
ago, filed a libel against the libellant, but his petition was 
denied by Mr. Justice Jupp on grounds which were deemed 
sufficient by him, and among them, that the man knew of 
his previous marriage if any existed, at the time of contract- 
ing this one and should not be relieved from the effect of his 
own wrong. It follows, as a matter of course, that neither of 
these parties have any interest in defending this suit, which 
imposes upon the Court the necessity of watching narrowly 
for the right. 

On the 20th of May, 1874, the Legislature passed the 
following rather peculiar enactment : 

“Be it enacted, &c. Section 1. No marriage of a Ha- 
waiian woman with a Chinaman shall be invalid by reason of 
a previous marriage of such Chinaman in China; provided 
that such marriage shall have been unknown to such Hawai- 
ian woman at the time of her marriage. 

“Section 2. ALt laws inconsistent herewith are hereby 
REPEALED.” 

Mr. Justice Harris intimated at the hearing before him, 
that he was of the opinion that this enactment was void as 
being contrary to public policy and sound morality. But it 
was evident that if the enactment had any binding effect the 
petition must be denied, and that as the Supreme Court 
would sit in Banco in a few days, he thought it most for 
public justice that the petition should be denied on the 
authority of that enactment, from which decision an appeal 
could be taken, and the validity or invalidity of the statute 
be authoritatively determined; and it would be of no use to go 
into the case very thoroughly, because that, if the enactment 
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was held to be binding, it would be labor lost. He was 
therefore willing to take the testimony taken in the former 
case between the same parties as though it were given in 
this, and deny the petition on the ground of the statute, and 
take the opinion of the Supreme Court on the point of its 
validity. 

It must be apparent to any person that if the Chinese mar- 
riage is valid and this law has any effect, a Chinaman may 
have two wives in this country, for on the advent of his 
Chinese wife into this country, and claiming him for her 
husband, her marriage would be held valid, if the case of 
Wai See and Ching See vs. Young Sheong ct al. is to be 
sustained; and the Hawaiian woman’s marriage is not to be 
declared invalid. Thereby Bigamy is established in favor of 
Chinamen. Now, if in favor of Chinamen and not in favor 
of any other race of men, then there is a clear violation of 
the 13th Article of the Constitution, which reads: 

“The King conducts his government for the common good 
and not for the profit or interest of any one man, family or 
class of men among his subjects.” 

That is to say, laws have to be passed bearing upon all 
persons alike. 

But if the repealing clause in the second section is to 
be taken literally, then the provision of the 1284 Section, 
previously quoted, is repealed; for it is clearly inconsistent 
with the Act under consideration, and it will follow, that it 
is no longer necessary in this country, in order to validate the 
marriage contract, that a man should not have a wife living, 
that he may take a wife here notwithstanding that he has a 
wife living: it is likewise inconsistent with Chapter 13, 
Section 1 of the Penal Code, which defines and punishes 
Polygamy, and would operate to repeal it. 

This could not have been the intention of the Legislature. 
The act is inconsistent with the provisions of the Constitution 
and contrary to public policy and sound morality, and by 
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virtue of the authority vested in this Court, by the 824 
Section of the Civil Code, must be declared null and void, 
and is hereby so declared. 

The cause is remanded to the Justice before whom the 
case was brought for hearing upon the facts and he will take 
the testimony in the case fully, without reference to the 
testimony taken in any other case between the same parties. 

J. P. Green for libellant. 

A. S. Hartwell for libellee. 


SUPREME COURT—JULY TERM, 1875. 


Allen, Ch. J., Harris and Judd, J. J. 


ee 


H. H. Cuarves Kanatna vs. H. H. Ruru KEELIKOLANI,—ON 
EXCEPTIONS FROM RULING OF MR. JUSTICE HARRIS, JANUARY 
Term, 1875. 


On the trial by a jury of an issue of fact appealed from a Probate 
Court, the appellant is a “party,” and his evidence is not admis- 
sible. 


OPINION BY JUDD, J. 


At the trial of an appeal to a jury on an issue of fact in re 
estate of Kamehameha V., the Justice who tried the case 
held that the testimony of H. H. Charles Kanaina, the appel- 
lant, was not admissible “to show the reputation among the 
chiefs in former times of the claimant’s (appellee’s) pater- 
nity.” 

To this ruling the appellant excepts. We are of opinion 
that the testimony offered is inadmissible; because the appel- 
lant Chas. Kanaina is the real plaintiff of record, and as such 
is disqualified by Section 1218 of the Civil Code. 
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The appellant, under the Act of 1864 which allows an ap- 
peal to a jury in probate cases, made up an issue of fact to be 
tried, to wit: “Whether Her Highness Ruth Keelikolani 
was sole heir-at-law of His late Majesty Kamehameha V., 
deceased intestate,’ and undertook to establish before the 
jury the negative of the proposition, to wit: that Her High- 
ness was not the sole heir of Kamehameha. 

If the jury should hold that she was the sole heir, this 
would exclude all further claim on the part of the appellant 
Kanaina. 

Without the appearance of the appellant on this issue, 
there would be no case for the jury to decide. Mr. Kanaina 
is therefore a party to the record as plaintiff appellant. 


A. S, Hartwell for plaintiff. 
R. H. Stanley for defendant. 


SUPREME COURT—JULY TERM, 1875. 


Allen, Ch. J., Harris and Judd, J. J. 


KaHOooMANA (w.) vs. W. L. MOEHONUA, MINISTER OF THE 
INTERIOR,—JURY WAIVED. 


Tue statute of limitations of real actions does not run against the 
government. 

Twenty years possession of land, for which no award of the Land 
Commission has issued, affords no presumption of a grant. 


OPINION BY JUDD, J. 


* 
This is an action of ejectment for the possession of the 


premises upon which the government buildings are situated, 
commonly called Mililani. 
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The plaintiff claims title as follows: That previous to the 
year 1829, Manuia and his wife Kaupena, (both of whom 
were chiefs and retainers of Kamehameha II.) on coming 
from Hawaii to Oahu with the king, settled upon this lot, it 
being at that time unoccupied. In 1829 Manuia and Kau- 
pena went with Boki on the sandalwood expedition, from 
which Kaupena returned, bringing the dead body of her 
husband, which she buried on this spot, and continued her 
residence upon it. In 1832 she married Huakini, they con- 
tinuing to live on the premises. Kaupena died in 1856, 
leaving no heirs but her husband Huakini, who in 1858 mar- 
ried the plaintiff Kahoomana. Some years after this Hua- 
kini died, leaving a half brother, P. Nahaolelua and his 
widow the plaintiff, as his heirs. The plaintiff continued her 
residence upon this place until 1872, when she was dispos- 
sessed by Kamehameha V. 

The plaintiff claims that her possession and that of her 
ancestors, thus traced, was continuous, notorious and peace- 
able, and undisturbed until 1872, and therefore she has 
acquired a title to these premises as against the government 
and as against third parties. 

The defence claims that Namauu, who was the brother of 
Kaupena, lived continuously upon this lot from the time of 
the sandalwood expedition and claimed it as his own, and 
that he died in 1848, leaving this lot, as well as considerable 
other property, to the late M. Kekuanaoa, whose property is 
now inherited by Ruth Keelikolani, and who has conveyed 
all her rights in this property to the Hawaiian Government. 
The will of Namauu leaves all his property to Kekuanaoa, as 
we have said, but does not mention this lot specifically. 

The plaintiff contends that Namauu was sent for, on the 
departure of Manuia and Kaupena on their foreign voyage, 
to come and live upon this lot and take charge of it as well 
as care for the family retainers, and that his occupation was 
under and by permission of Kaupena. It is in evidence that 
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in 1854, Kekuanaoa built a house upon this lot for his 
daughter, the late Princess Victoria Kamamalu, and that she 
and her guardian, the late John Ii, also resided upon this 
place. John Ii continued it as a residence after the majority 
and removal of his ward from the premises until his death, 
which occurred in 1870. The defence has put in evidence 
Royal Patents the No. 1089, to M. Kekuanaoa, and No. 5636, 
to the late king His Majesty Lunalilo, which together with 
the conveyance of the Oahu Charity School lot comprise the 
entire frontage of these premises, and the chain of title under 
these patents to the government is complete. As to the re- 
maining and larger part of the lot, it is not covered by any 
award of the land commission, royal patent or deed from the 
king. We have detailed the history of the conflicting claims 
in this case because it was upon them that the evidence was 
offered, but we do not regard the evidence of possession of 
this lot previous to the organization of the Land Commission 
as evidence of title to land acquired anterior to that date, for 
the Land Commission was authorized to take evidence of the 
previous possession, among other elements of title, upon 
which to base grants to land: Vide page 109, vol. 1 of 
Statutes of 1846, “Section 7—The decisions of said board 
shall be in accordance with the principles established by the 
Civil Code of this kingdom in regard to prescription, occu- 
pancy, fixtures, native usages in regard to landed tenures, 
&c., &c.; which decisions being of a majority in number of 
said board, shall be only subject to appeal to the Supreme 
Court as prescribed in the Act to organize the judiciary, and 
when such appeal shall not have been taken they shall be 
final,” 

All claims to land accruing previous to December 10th, 
1845, were required to be presented to the Land Commission 
for adjudication: Vide page 107, vol. 1, Statutes of 1846, 
“Section 1—His Majesty shall appoint through the Minister 


of the Interior and upon consultation with the Privy Council, 
41 
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five commissioners, one of whom shall be the Attorney Gen- 
eral of this kingdom, to be a board for the investigation and 
final ascertainment or rejection of all claims of private in- 
dividuals whether natives or foreigners, to any landed prop- 
erty acquired anterior to the passage of this Act; the awards 
of which board, unless appealed from as hereinafter allowed, 
shall be binding upon the Minister of the Interior and the 
applicant.” 

This Act passed the Legislature the 10th day of Decem- 
ber, 1845. 

On the 9th of February, 1846, the commissioners were 
appointed, and on the 11th of February, 1846, they pub- 
lished the following notice: 

“To all claimants of lands in the Hawaiian Islands: The 
undersigned have been appointed by His Majesty the King 
a Board of Commissioners to investigate and confirm or 
reject all claims to land arising previously to the 10th day of 
December, A. D. 1845, &c., &c., &c. 

“All persons are required to file with the Board by de- 
positing with its secretary specifications of their claims to 
land, and to adduce the evidence upon which they claim title 
to any land in the Hawaiian Islands, before the expiration of 
two years from this date; or in default of so doing, they will 
after that time be forever barred of all rights to recover the 
same in the courts of justice.” 

Section 8 of the Act of 1845, being Article 4 of the Board 
of Commissioners to quiet land titles, reads as follows: 

“All claims to land, as against the Hawaiian Government, 
which are not presented to said Board within the time, at 
the place and in the manner prescribed in the notice re- 
quired to be given in the fifth section of this article, shall be 
deemed to be invalid, and shall be forever barred in law, 
unless the claimants be absent from the kingdom, and have 
no representative therein.” 

In the principles adopted by the Board of Commissioners 
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to quiet land titles, in their adjudication of claims presented 
to them, it is laid down (page 93 of the 2d volume Statute of 
1846), that “the titles of all lands, whether rightfully or 
wrongfully claimed, either by natives or foreigners, in the 
entire kingdom, which shall not have been presented to the 
Board of adjudication, confirmation or rejection, on or before 
the 14th day of February, 1848, are declared to belong to 
this government, by section 8th of the article creating this 
Board,” &c. 

These principles were made law by the following resolu- 
tion of the Legislative Council: 

“The principles adopted by the Board of Commissioners 
to quiet land titles under date of August 20th, 1846, having 
been read before the Nobles and Representatives of the peo- 
ple in Legislative Council assembled, and having been care- 
fully considered, it was 

“Resolved, That the same are hereby approved; and it is 
enacted that from the date hereof, all claims for landed prop- 
erty in this kingdom shall be, tested by those principles, and 
according to them be confirmed or rejected. 

“KAMEHAMEHA. 
“KEONI ANA. 
“Council House, Honolulu, October 26th, 1846.” 


Neither Kaupena, Namauu, Kekuanaoa nor any person 
received an award for this lot, (excepting the portions com- 
prised by the royal patents above mentioned) though the 
counsel for the plaintiff, after their case had closed, showed 
the Court a copy of an application for an award of this lot by 
Namauu. 

The Land Commission, however, did not award it; and by 
the force and effect of the statutes above quoted, it must be 
considered to still belong to the government. 

This is substantially the view taken by the Court in a 
former adjudication in regard to these same premises, in the 
suit of Kanaina vs. Long, (January term, 1872). It was there 
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decided that a building lot or town lot, as sometimes called, 
formed a new class of real property, not affected by the rules 
of the ordinary kuleanas, that is, that such a lot, if it escheats 
for want of heirs, escheats to the state and not to the lord of 
the ahupuaa, and upon a failure of title, the lot “might be 
recovered by the Hawaiian Government, but never by the 
lord of Waikahalulu.’ See Keelikolani vs. Robinson, 2 
Haw. Rep., 548. 

The theory of titles by prescription is, that the holding 
possession of an estate openly and adversely for a certain 
length of time, creates an inference that there was a grant 
from the adverse claimant or his ancestors or grantors, and 
the statute of limitations forbids the adverse claimant from 
setting up against this long continued possession, the fact 
that there was no grant. 

But as against the government, a grant cannot be pre- 
sumed or inferred from long possession, in view of the law 
which required claimants to land tō present their claims to 
the Land Commission for confirmation or rejection. 

As stated in the case of Kanaina vs. Long, this Board (the 
Land Commission) was a court of record, and here was the 
adjudication of which all parties in interest were obliged to 
take notice, 

But it may be urged that the length of adverse possession 
since the closing of the Land Commission creates the infer- 
ence of a grant. To this the answer is complete. There is 
no prescription against the state. Quod nullum tempus occur- 
rit regi. “A state cannot be disseized.” 2 Washburn, 
R. P., p. 525. 

In Gibson vs. Chouteau, 13 Wallace, 92 (1871), Mr. Justice 
Field says: “It is a matter of common knowledge that 
statutes of limitation do not run against the state. That no 
laches can be imputed to the king, and that no time can bar 
his rights, was the maxim of the common law, and was 
founded on the principle of public policy, that as he was 
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occupied with the cares of government, he ought not to 
suffer from the negligence of his officers and servants. The 
principle is applicable to all governments, which must neces- 
sarily act through numerous agents, and is essential to a 
preservation of the interests and property of the public.” 

See also United States vs, Hoar, 2 Mason, 311. The Peo- 
ple vs. Gilbert, 18 Johnson, 227. Stoughton et al. vs. Baker 
et al., 4 Mass., p. 528. 

In Lindsey vs. Miller’s Lessee, 6 Peters, 672, Mr. Justice 
McLean says: “It is a well settled principle, that the stat- 
ute of limitations does not run against a state. If a contrary 
rule was sanctioned, it would only be necessary for intruders 
upon the public lands, to maintain their possession until the 
statute of limitations shall run; and then they would become 
invested with the title against the government, and all per- 
sons claiming under it. In this way, the public domain 
would soon be appropriated by adventurers. Indeed, it 
would be utterly impracticable, by the use of any power 
within the reach of the government, to prevent this result. 
It is only necessary, therefore, to state the case, in order to 
show the wisdom and propriety of the rule that the statute 
never operates against the government.” 

For the reason, therefore, that the mere possession of this 
lot by the plaintiff, and her ancestors makes no presumption 
of a grant as against the government, judgment must be ren- 
dered for the defendant. 


A. Kalauli and J. K. Unauna for plaintiff. 
The Attorney General for the defendant. 


Honolulu, August 28th, 1875. 
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SUPREME COURT—IN EQUITY. 


OCTOBER TERM—1875. 


Harris and Judd, J. J., (Allen, Ch. J., dissenting). 


PAAKUKU (w.) vs. KOMOIKEHUEHU. 


A RULE of Court, made in pursuance of a statute has the force of law. 
After decree, counsel have no authority to allow an appeal to be 
taken against it, after the time for perfecting an appeal has elapsed. 


OPINION BY A MAJORITY OF THE COURT. 


In this case a decision was made on the Ist day of Septem- 
ber in favor of the plaintiff. The Section 859 of the Civil 
Code gives a right of appeal, but prescribes no time within 
which that appeal must be taken; the IV rule of Court pre- 
scribes 10 days as the limit within which an appeal may be 
taken,—the appeal in this case was noted September 2d and 
the bond which was required by the rule for the completion | 
of the appeal was filed September 14 and costs paid the same 
day, and the plaintiff’s counsel on the same day filed an 
agreement to the effect that he consented to the appeal. 
The question now arises whether the appeal is a good one or 
not, the stipulation above referred to notwithstanding—not 
having the authority of the plaintiff herself. 

lst. Had the counsel by virtue of his employment as such, 
authority to make such a stipulation and bind his client? 
The authority of counsel over a case, ceases with the final 
judgment, so that it becomes a question whether by opera- 
tion of law the decision of the Justice below had become 
final at the date of the filing of the bond required to 
perfect it. 

In Lewis vs. Glammage, 1 Pick., 350, it was held that the 
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discharge of an attorney from an execution for a less sum 
than that due on it, was valueless to shelter the debtor. In 
6 Com. Pleas, 444, Lovegrove vs. White, it was held “that 
an attorney cannot enter into a binding agreement to post- 
pone execution for a given time, for if he could do so, he 
might bind his client not to issue for a year, or any length of 
time.” 

In 11 Ad, and Ellis, p. 829, it was held that “an attorney 
cannot license the marshal to discharge a prisoner on execu- 
tion.” See likewise 36 Maine, 496. 

In 21 Connecticut, 255, it was held that “an attorney 
could not make a binding agreement to compromise for an 
injury without express authority from his client.” “An 
attorney may control the manner of conducting a cause, but 
cannot waive any substantial acquired right of his client.” 
Howe vs. Lawrence, 2 Zab., 90. 

In Moulten vs. Bonker, 115 Mass., 40 (1874), C. J. Gray 
says “that an attorney may do all acts in or out of court 
necessary or incidental to the prosecution and management 
of his suit and which affect the remedy only and not the 
cause of action.” 

Now all these authorities fall short of this one, for if the 
attorney, after judgment has become final by the lapse of 
time allowed for an appeal, can enter into a stipulation to 
raise the questions again before an appellate tribunal, one 
day after it, he can (as was said in Lewis vs. Glammage, 
quoted above) do it after the lapse of a month, a year, or any 
length of time. 

In Fairchild vs. Daten, 38 Cal., 286, it was held that if 
one of the grounds of motion to dismiss an appeal be, that 
the appeal was not taken at the proper time, it is not waived 
by the failure to state it in the motion to dismiss, for it goes 
to the jurisdiction of the Court. And certainly it makes no 
difference that the Justice from whose decision this appeal 
is made is a member of this Appellate Court. The case 
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stands the same as if this Court was a separate and entirely 
distinct tribunal. 

In Gardner vs. Dudley, 12 Gray, 430, it was held that an 
appeal was bad and that the Appellate Court had no jurisdic- 
tion, because the appeal was taken outside of the time pre- 
scribed by the Police Court of the city of Boston, in rules 
promulgated by ‘that Court for its own guidance; that Court 
being authorized by statute to make rules for its guidance. 

It is true that in the California case above referred to, 
there was a statute limiting the time of appeal, and the 
respondent eventually made the motion, but rules have the 
same effect as statutes, if made in pursuance of the statute, 
and courts look to their own records even without the inter- 
vention or motion of counsel. Thompson vs. Hatch, 3 
Pick., 515. 

This decision made in 1827, has never been overruled or 
amended. It reads, “we consider it to have been manifestly 
the intention of the Legislature * * * * to commit to 
the Court the power to establish rules upon this subject, be- 
cause the Justices would be better able than the Legislature, 
to determine what would be most fit and convenient to the 
public. * * * * (Qur law is similar to it). But a rule 
of Court thus authorized and made, has the force of law, and 
is binding upon the Court, as well as upon the parties to an 
action, and cannot be dispensed with to suit the circumstances 
of any particular case. In the case before us, the plea was 
allowed to be filed on the fifth day of the term, although the 
rule allows but four days for that purpose. The circum- 
stances were such as would justify that order of the Court, if 
it had power to pass it; but we are satisfied that no one Judge 
of the Court of common pleas or of this Court, has authority 
to dispense with rules deliberately made and promulgated, 
on account of the hardship of any particular case, any more 
than he would have authority to dispense with any requisi- 
tion of the Legislature itself. 
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“The Courts may rescind or repeal their rules, without 
doubt, or in establishing them may reserve the exercise of 
discretion for particular cases. But the rule once made with- 
out any such qualification, must be applied to all cases which 
come within it, until it is repealed by the authority which 
made it. 

“Disregarding therefore the form in which the question 
has been presented to us, seeing upon the record which is 
brought before us by appeal, that the plea was filed contrary 
to the standing rule of the Court, we now reject it.” 

The Appellate Court can have no jurisdiction because of 
the failure of acts in the Court below necessary to give the 
Appellate Court jurisdiction; and if it have no jurisdiction 
by force of law, then no consent of counsel can give it juris- 
diction. 

In Powell’s appellate proceedings, page 89, it is said, “in 
order to exercise appellate jurisdiction, an appeal should be 
brought within the statute time” (or time prescribed by the 
rule). 

In determining whether the attorney had power without 
express authority to assent to the appeal, perhaps the question 
may arise—was the decision of the Justice who heard the 
case final, or had it become final at the date of the alleged 
appeal—for if it is so, counsel had clearly no further author- 
ity over it. 

Now a decree is none the less final because it may require 
some future order of the Court to carry it into effect. 

In Mills vs. Hoag, 7 Paige, 18, the Court quotes Chief 
Justice Savage as follows: 

“A final decree is the last decree which is necessary to be 
entered to give the parties full and entire benefit of the judg- 
ment of the Court.” 

In 11 Paige, 189, it is said “where a decree disposes 
absolutely of the whole subject matter of litigation and leaves 
nothing further to be done in relation thereto by the Court, 
it is final. 
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Again, 10 Wallace, 583, Stovall ws. Banks, “the fact that 
execution might have to be taken out to obtain possession of 
the land makes it no less final.” 

Again, “where a decree decides the right of property and 
annuls deeds, it is a final decree;’ 16 Curtis, 655. 

Tested by all these rules, the decision made on the first 
day of September in this case was a final decree in this case, 
subject to appeal in accordance with Section 859 in the Civil 
Code, as limited by rule No. 4 of the Court. Then on the 
lith day of September the decree was not only final, but the 
whole matter was absolutely at rest. 

This matter may be tested by a very simple supposition. 

Suppose that the plaintiff had been made aware of the de- 
cision in her favor on the lst, and had on the 11th offered to 
sell her right to a third person, who having made himself 
acquainted with the facts of the case by consulting the 
records of the Court, bought and paid for her right, would 
the consent of her counsel to re-open the case on the 14th 
affect such purchase? most certainly not. The attorney had 
done all that he was hired to do, and more especially when it 
is taken into consideration, that what the Court had ordered 
to be done, having authority so to order, is to be considered 
as done. Therefore it having been decided on the first, that 
the deed of the plaintiff to Mr. Ii was void by the operation 
of law, it became absolutely void on the lith and the plain- 
tiff became reinvested of the property on that day, as though 
no such deed had ever been made, and her counsel had no 
authority again to put her title in jeopardy and most certainly 
not without her consent. 

In the matter of Keliiahonui’s will in this Court, appeal 
taken after ten days had elapsed, was not allowed, because 
that, by the analogy of other statutes it was considered by 
the Court that it could not be allowed, though no rule had 
then been made to supplement Section 859 of the Civil Code. 

Our conclusion is that the jurisdiction of the Court below 
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terminated on the 11th of September, and the jurisdiction of 
the Appellate Court did not attach in consequence of noncon- 
formity with conditions precedent and now never can attach. 
An agreement that an appeal may be taken and considered 
after the time for taking an appeal has passed and thus put- 
ting in issue the rights of a client after they have been con- 
clusively settled by a court of competent jurisdiction, is the 
exercise of an authority which is not implied from the rela- 
tion of attorney and client. The Court seeing on its own 
record, that the conditions of an appeal presented by rule 4th 
had not been complied with, we arrive at the conclusion that 
the appeal to the full Court cannot be allowed, and the judg- 
ment of Justice Harris of the Ist September must therefore 
stand. 


A. S. Hartwell for plaintiff. 
S. B. Dole and W. C. Jones for defendant. 


Honolulu, October 28th, 1875. 


—— 


ALLEN, C. J., dissenting: A judgment was rendered in 
favor of the plaintiff, and an appeal noted by the attorney for 
the defendant, who failed to perfect his appeal within the 
time required by the rules of Court, and the omission was by 
agreement in writing waived by the plaintiff’s attorney, and 
in pursuance thereof, the appeal was subsequently perfected, 
and the case presented and argued before the Appellate 
Court who have it now under consideration for a final deci- 
sion. I do not understand now that the attorney for the 
plaintiff requests the Court to dismiss the appeal made in 
pursuance of his agreement. 

The sole question is whether the attorney had a right to 
waive this omission, and whether an agreement to allow the 
appeal to be perfected is within his authority. 

While an attorney cannot discharge the cause of action, he 
may elect and control the remedy and the manner of con- 
ducting a case. 
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Galliard vs. Smart, 6 Conn., 385. An attorney may bind 
his clients to waive a notice required by statute, while the 
suit is pending, Allen vs. Gilmantan. An attorney being in 
Court instead of his client, may make any disposition of the 
suit, and omissions of facts which the party himself could 
make, 2 Salk., 86; Tidd., 34. This does not subject the 
parties to any unreasonable risks, as they select their own 
attorney, and if unfaithful, they have a legal remedy against 
him for misconduct. 2 N. H. R., 520. 

He may waive objections to evidence, make admissions in 
pleadings, or by parol, and enter non-suit, or default. He 
can execute leases, or confess judgment. 

This agreement is part of the record, and cannot be evaded 
or avoided. i 

Yates vs. Russell, 17 John., 468; 3 Cranch, 297. 

The judgment in this case was not final, for the party 
appealed, and instead of submitting the grounds of objections 
to appeal to the consideration of the Court, the attorney for 
the plaintiff waived them, and under that agreement the 
appeal was perfected. I do not regard it as a matter of 
course, that the appeal would have been disallowed. There 
may be such an effort on the part of the attorney to perfect 
the appeal within the time as to satisfy the Court that it 
should be allowed, although the papers were not filed at the 
time with the clerk. 

I do not regard the rule as inexorable. It is the same as a 
provision of law that when process is issued against a party, 
service shall be made by the marshal or his deputy, but it is 
the constant practice to waive it by the attorney, and service 
is acknowledged by him, and I have not known it called in 
question. 

Attorneys are responsible for a faithful discharge of their 
duties, and it is not worth while to limit the authority which 
they have usually exercised. 

In the case of Moulton vs. Bankur, 115 Mass. R., 40, 


HAWAIIAN REPORTS, 1875. 649 


Paakuku (w.) v. Komoikehuehu, 


Chief Justice Grey says, that an attorney at law has an 
authority, by virtue of his employment as such, to do in be- 
half of his client all acts, in or out of Court, necessary or 
incidental to the prosecution and management of the suit, 
and which affect the remedy only and not the cause of action. 

‘Chief Justice Shaw says, in the case of Davis vs. Sumner, 
13 Met., 271, that when an appearance is entered for a party 
by a regular attorney all parties have a right, prima facie, to 
regard him as the accredited representative of such party. 

It is begging the question to say that the rights of the 
party were legally established in this case. They were not 
legally established while under discussion in the Court. The 
case was not settled, and there was no final judgment. This 
is the cause of the error in reasoning. 

It is not denied that he may appeal, or refer a case to 
arbitration. 

Buckland vs. Canney, 16 Mass., 396. Should this author- 
ity as exercised in this case be denied an attorney, it would 
be a restriction which by analogy, would limit his discretion 
to a very troublesome extent in Court, and he would cease to 
be, in the language of Chief Justice Shaw, “the representa- 
tive of his client.” 

In the case of Thompson vs. Hatel, 3 Pick., 512, the 
plaintiff objected to the filing of a plea on the fifth day of 
term because by the rules of the Court of common pleas, no 
plea in abatement could be filed after the fourth day of the 
term. . 

Had the plaintiff’s counsel in the case at bar objected to 
the perfecting of the appeal, he would have done it success- 
fully so far as the case appears, but he deemed it proper to 
waive the time prescribed by the rules, and I have no doubt 
that in the case of Hatch vs. Thompson, had the counsel 
waived the objection to the day of filing the plea, the Court 
would have taken no notice of it. 

I submit with great respect that there is a very great dis- 
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tinction in the cases cited in the opinion of the Court and the 
case at bar. In those cases there was no waiver by the 
counsel of the appellees—and that is the only question in- 
volved. 

In this case the question of appeal was still involved at the 
time of the waiver, and in consequence of it, the appeal was 
perfected, and the case submitted without objection, to the 
full Court; and I am of opinion that it is hardly competent 
for the Court of its own motion after having allowed the 
appeal by virtue of the waiver of counsel, to resume its con- 
sideration at this stage of the case and reverse its proceedings. 


SUPREME COURT—IN ADMIRALTY. 


OCTOBER TERM—1875. 


Allen, Ch. J., Harris and Judd, J. J. 


R. B. AVERY ET AL. vs. STEAMSHIP CYPHRENES. 


A VESSEL, though in charge of a pilot, the taking of whom is com- 
pulsory, colliding with another, is not thereby exonerated from 
responsibility for damages caused by the collision, 

A steamship entering a harbor is bound to exercise great care and 
diligence, and must avoid a ship at anchor or at the wharf, if it be 
practicable and consistent with her own safety. 

Section 608 of the Civil Code construed. 


ALLEN, Ch, J. This is a libel in rem. against the British 
Steamship Cyphrenes for damages caused by collision with 
the British Ship Ravenstondale, owned by the libellants. 
The steamer is a passenger and freight boat, and is running 
between the British Colonies of Australia and San Francisco. 
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It appears in evidence that the Ravenstondale was at anchor 
in the harbor of Honolulu, and that the steamer in the day- 
time, on her passage to her berth at the wharf in said 
harbor, collided with the Ravenstondale and caused the 
damage complained of, and the question is, whether the 
steamer is liable? 

It is contended on the part of the respondent that as the 
steamer was under the charge of a pilot—if the collison was 
caused by the neglect or mistake of the pilot, that the 
owners of the Cyphrenes are not liable according to the 
general principles of the maritime law, or by express statute. 
In the case of the Neptune the Second, which was decided 
two years after the passage of the statute of 52 George III., 
which contained a provision that the owner, or master, of 
any ship shall not be answerable for any loss or damage occa- 
sioned by the neglect, incompetency or incapacity of any 
licensed pilot, Sir William Scott did not advert to the 
statute in giving his opinion, but said, “if the mere fact of 
having a pilot on board, and acting in obedience to his 
directions, would discharge the owners from responsibility, I 
am of opinion that they should be excused in the present 
case. I think it is sufficiently established in proof that the 
master acted throughout in conformity to the directions of 
the pilot. But this I conceive is not the true rule of law. 
The parties who suffer are entitled to have their remedy 
against the vessel that occasioned the damage, and are not 
under the necessity of looking to the pilot, from whom 
redress is not always to be had for compensation.” 

In the case of the Girolamo, 8 English Admiralty Reports, 
169, the Court ruled that a foreign ship, though in charge 
of a licensed pilot, is liable for the full amount of damages 
arising from a collision for which she alone was to blame, 
notwithstanding the stat. 1 and 2, George IV. c. 75, and 6 
George IV. c. 125, which do not extend to proceedings in 
this Court. The Instance Court of Admiralty is guided by 
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the principles of international and not by those of the 
municipal law. There were several British pilot acts passed 
in the reigns of George III. and George IV., and also the 
Shipping Act of the 17th and 18th Victoria. All of them 
contain a provision to the effect, that the owner or master of 
any ship shall not be answerable for any loss or damage occa- 
sioned by the neglect, default, incompetency, or incapacity of 
any licensed pilot. The Court say, in the same case, that “it 
cannot be doubted that before these statutes were passed 
exonerating masters and owners where a licensed pilot is in 
charge of a vessel, that remedy existed in this Court, and 
the Legislature has not in express terms taken it away.” 
The vessel was held liable, although in charge of a licensed 
pilot at the time of the collision. There were several other 
cases involving the same facts and principles, and were 
decided in the same way by the same judge. So the 
English law stood until the decision of Dr. Lushington in the 
case of the Protector. The causes referred to above were 
overruled by him and held the true rule to be, that the 
statute took away the responsibility of the vessel, when the 
accident was imputable to be fault of the pilot alone. It 
may be regarded as settled in England, that if the pilot is 
alone in fault, the owners are not liable. 

The same question was involved in the case of the steamer 
China, 7 Wallace 53, which was decided by the Supreme 
Court of the United States. This steamer, a foreign vessel, 
was bound from the port of New York, and being in pilot 
waters, and in charge of a licensed pilot of that port, ran 
into a vessel of the United States and sunk her. The col- 
lision, as the Court say, was occasioned by the gross fault of 
the licensed pilot then in charge of the vessel. The Court 
decided that under the statute of New York, vessels were 
compelled to take a pilot. But held further, 7 Wallace 53 
(the statute containing no clause exempting the vessel or 
owners from liability from the pilot’s mismanagement) that 
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“the responsibility of the vessel for torts committed by it not 
being derived from the law of master and servant, or from 
the common law at all, but from maritime law, which im- 
pressed a maritime lien upon the vessel in whomsoever 
hands it might be for torts committed by it, the fact that the 
statute thus compelled the master to take the pilot, did not 
exonerate the vessel from liability to respond for torts done 
by it, as, ex. gr., for a collision, though the result only of the 
pilot’s negligence.” 

Mr. Justice Ware says in his 2d volume (98, The Hun- 
tress) of reports that “a Court of Admiralty is a Court of the 
law of nations and derives in part its jurisdiction from that 
law. The maritime law in its general principles as applica- 
ble to shipping, has a higher antiquity than any other exist- 
ing system of law, and has become so fully recognized by 
the commercial world, that no Court can with propriety 
depart from its principles and practice, unless by special act 
of legislation. In England the maritime law has been super- 
seded by an act of Parliament as to the liabilities of owners 
of vessels in cases of collision, but no such enactment has 
been made by the Legislature of this Kingdom, and there- 
fore this case must be decided upon the general principles of 
the maritime law, unaffected by statute provisions, and this 
renders the vessel liable for a collision attributable to the 
pilot’s mismanagement; and it can only be upon the ground 
that the general admiralty laws have been superseded by an 
act of Parliament that the owners of vessels are exonerated 
from liability in case of collision. 

In the case of Yates et al. vs. Brown et al., 8 Pick., 23. 
The facts in this case are very similar to the case at bar, and 
the question reserved for the whole Court was, whether, 
there being a person duly authorized to pilot the vessel, the 
owners of the vessel were liable for an injury arising from 
negligence or mismanagement in navigating the vessel out of 


the harbor. Parker, C. J., in giving the decision of the 
42 
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Court, says, that the owner of a vessel, which through the 
fault or negligence of any one on board, injures another vessel 
by running foul of her, is liable to the injured party, although 
there be a pilot on board who has the entire control and 
management of the vessel. 

The same principle is recognized in 160, 161, Abbott on 
shipping and note to the American edition: Bussy vs. Don- 
aldson, 4 Dotlers, 206. Fletcher vs. Rroddick, 5 Bos. and 
Pul., 182. The bark Lotty, Olcutt’s Adm., p. 329. 

It is argued that as the statute compels the payment of 
half pilotage, that it is compulsory and therefore exonerates 
the owners from responsibility. The statute, judging from 
its terms, was not passed for such a purpose, and does not in- 
volve any such consequences. It was passed merely to sus- 
tain the system of pilotage, and for no other purpose what- 
ever. The Court would require clear and explicit enactments 
by the Legislature before it would be justified by the mari- 
time law to change its principles and alter the ordinary rules 
of judicial construction. To displace a lien, and defeat a 
recourse in rem. and thereby release recognized responsibility 
or impose new obligations as well as to limit the rights of the 
parties injured to the individual pilot, cannot be inferred 
from such a statute, although the pilot is answerable like 
other persons for any harm he may do, by negligence or de- 
fault. It would be a summary mode of defeating the great 
principles of Admiralty jurisprudence, which no power can 
do, except a Parliament or Legislature, and that in express 
terms. l 

It is very true that by Section 388 of the English Mer- 
chant and Shipping Act, that no owner or master of any ship 
shall be answerable for any damage occasioned by the fault 
of the pilot, when the employment of the pilot is compulsory. 
Had the same principle of responsibility been recognized 
prior to the statute, it probably would not have been passed, 
and the English authorities are against this position. 
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The statues of New York and Massachusetts -contain simi- 
lar provisions to our own, and the Courts have not considered 
them as affecting the rights of parties in any other respect 
than the payment of the pilotage. 

Chancellor Kent in his 3d volume Com., 238, says, that the 
pilot when on board has the exclusive control of the ship. 
He is considered as master pro hac vice, and if injury is 
sustained in the navigation of the vessel, while under the 
charge of the pilot, he is answerable as strictly as if he was a 
common carrier for his default, negligence, or unskillfulness, 
and the owner would also be answerable to the party injured 
for the act of the pilot, as being the act of his agent. 

It is contended on the part of the respondents that the 
Ravenstondale was solely to blame, as she was in an im- 
proper place and obstructed the navigation, the Civil Code 
requiring that all vessels that may enter any port shall be 
anchored in the place designated by the Harbor Master. It 
is in evidence that the Harbor Master moved the vessel, and 
he says that “I regard the Ravenstondale to be in a perfectly 
safe position.” He adds that when the Ravenstondale first 
arrived “we put her alongside the wharf to get iron out, that 
the ship might be repaired and then we dropped her off.” 
He says, that she occupied a little over one third, of the 
channel, that she is 295 feet long, and 25 feet from the wharf 
and that there remains more than five hundred feet of clear 
water. 

It is a well established maritime rule that when a vessel is 
entering a harbor she is bound to exercise great care and 
diligence. 

Culbertson vs. Shaw, 18 Howard, 584, 587, Ward vs. Schr. 
Darisman, 6 McLean, C. C., 239. If a ship at anchor and 
one in motion come in collision, the presumption is, that it is 
the fault of the ship in motion, unless the anchored vessel 
was where she should not have been. 

Strout vs. Foster, 1 Haw. Rep., 89; The Scotia, Davies, 359. 

But whether she be in a proper place or not, and be prop- 
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erly anchored or not, the other vessel must avoid her if it be 
practicable, and consistent with her own safety. 

Per Dr. Lushington in the case of the Batavia, 10 Jur., 19; 
Knowlton vs. Sandford, 32 Maine, 148. 

It cannot be denied that the steamer could have avoided 
the ship, as the United States frigate Pensacola had done in 
passing through the same portion of the harbor prior to the 
collision and by the steamer Mikado subsequently. It will 
be borne in mind that the steamer entered the harbor in the 
day time, in good weather and the ship which was in full 
view, occupied but a little more than one third of its width. 
But the pilot probably took the course he did, which was 
direct to the steamer’s wharf, relying upon the steamer to 
answer his orders promptly. He attributes the accident to 
the bad steering of the steamer, and he adds also, that had 
she backed in time, and had the anchor gone down, and the 
jib been hoisted as ordered, the accident would not have 
happened. But the master of the steamer attributes the 
accident to the jib-boom of the ship being rigged out, and to 
save the jib-boom by a reversal of the engine the accident 
occurred, 

There is most contradictory evidence in relation to the 
managegient and action of the steamer immediately before 
the collision; but I do not regard it necessary for the pur- 
poses of this investigation to analyse it, and to give an 
opinion as to its comparative weight, as it is immaterial in 
view of the circumstances of this case whether the fault was 
with the pilot, or the steamer, for in either case it would not 
be a defence to this suit. Indeed it is the duty of the Court 
to confine its decision to the rights of these parties, and not 
by indirection, give an opinion affecting the rights of others, 
which have not been represented. 

There is no pretence that the injury occurred by inevitable 
accident, and it is very evident that it was not necessary for 
the steamer to be in such dangerous proximity to the ship. 
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Mr. Justice Clifford said in the case of Wakefield et al. vs. 
steamer Governor, 1 Vol. Clifford’s R., 96, that occurring as 
the collision did, in the day time, and in good weather, and 
at a place where there was no want of sea room and no ob- 
struction to the navigation, it is clearly a case where the 
rule applies, that a sailing vessel shall keep her course, and 
leave it to the steamer to adopt the necessary precautions to. 
avoid a collision. The rule applies with more force to a 
vessel at anchor. 

The respondent contends further that the libellants cannot 
recover, inasmuch as the vessel had violated the law in not 
rigging in their jib and flying jib-booms. 

By Section 608 of the Civil Code it is enacted that “all 
vessels entering port shall, if so requested by the Harbor 
Master or any pilot, rig in their jib, flying jib, and spanker 
booms, and spritsail yards, and top their lower and topsail 
yards, within 24 hours after anchoring in such port; and in 
all cases before attempting to come alongside of, or make fast 
to either of the docks or wharves, and keep them so rigged 
in and topped until within 24 hours before leaving the har- 
bor and until after removing from any wharf or dock, under 
a penalty of a fine not exceeding $100.” 

The Harbor Master testified that he did not direct the 
jib-boom to be rigged in, and did not consider it necessary, 
and adds, “I regard the Ravenstondale as being in a per- 
fectly safe position.” 

It is not incumbent on vessels, unless requested by the 
Harbor Master to rig in their jib-booms—and it is not pre- 
tended that any such request was made. 

But it is contended, that while a request is necessary for 
vessels on entering the harbor, it is not made imperative by 
the last clause of the section, in which it says, “that in all 
cases before attempting to come alongside of or make fast to 
either of the docks or wharves, and keep them so rigged in 
and topped until within 24 hours before leaving the harbor, 
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and until removing from any wharf or dock, under a penalty 
of a fine not exceeding $100.” 

This presupposes that the vessels have rigged in their jibs, 
jib-booms, &c., on entering the harbor, and it makes it im- 
perative to keep them so rigged in and topped until 24 hours 
before leaving the harbor. The penalty applies for a viola- 
tion of law on entering the harbor as well as when the vessels 
come alongside of the dock. It is an entire section and must 
be taken in its connection and from the evidence there has 
been no violation of either provision. 

The counsel for the respondents contend “that Courts of 
Admiralty in suits between foreigners will decide according 
to the laws of the country to which the ships belong.” 

This position is repugnant to the general principles of 
International law. 

In the case of Smith et al. vs. Candey, 1 How. R. 28, 
which arose from a collision in the port of Liverpool, be- 
tween two American vessels, the Court ruled, that the ques- 
tion whether there is a legal liability for the consequences of 
a collision in an English port, must be determined by the 
laws of England, and that when a collision occurs in a port of 
a foreign country, the rights and responsibilities of the 
parties are to be determined according to the laws of that 
country. 

Conkling Adm. 305. 

I suppose that Courts always regret that foreigners can not 
be remitted to their domestic forum for the settlement of 
their difficulties and for the adjudication of their legal rights. 
But it is a duty imposed by international law and as a matter 
of comity, in cases like the one at bar to entertain the juris- 
diction. Indeed the home forum is so remote, that it might 
be regarded as a neglect of international duty and a decided 
want of comity, and to some extent a denial of justice, to 
refuse to entertain it. But when a Court entertains the 
jurisdiction it must he governed by the laws of the country 
where the act complained of took place. 
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In view of the law and circumstances of the case, I am of 
opinion that a decree must be entered for the libellants. I 
regard the true measure of damages to be the amount actually 
sustained by the party at the time and place of the injury. 


BY THE FULL COURT. 


This case came on for hearing before the Chief Justice, 
who, on the 6th September, adjudged that a decree should 
be entered for the libellants for the full amount of the dam- 
ages actually sustained. 

From this judgment an appeal was taken to the full Court. 

Having heard the arguments of counsel and considered the 
same, we are of opinion that the judgment of the Chief 
Justice should be affirmed; and we adopt his reasons with 
this modification. 

The Section 608 of the Civil Code, reads as follows: “All 
vessels entering port shall, if so requested by the Harbor 
Master or any pilot, rig in their jib, flying jib, and spanker 
booms, and spritsail yards and top their lower and topsail 
yards, within 24 hours after entering such port; and in all 
such cases before attempting to come alongside of, or make 
fast to either of the docks or wharves, and keep them so 
rigged in and topped until 24 hours before leaving the 
harbor, and until after removing from any wharf or dock, 
under the penalty of a fine not exceeding $100.” 

The construction that we have placed upon this statute is, 
that the words, “in all cases,” in the fourth line, refer to 
the time, thus, if the vessel on entering the harbor, comes to 
anchor and is requested by the Harbor Master to rig in her 
booms, &c., she may have 24 hours wherein to obey the 
order, but if she is to come alongside the wharf, even though 
it may be on the day on which she arrives, and is requested 
by the Harbor Master to rig in her booms, &c., she must do 
so at once, and cannot wait for the 24 hours after she has got 
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alongside the wharf. But the request of the Harbor Master 
is always necessary, in order to impose upon the vessel the 
obligation to rig in her booms. 

But even if this be not the proper construction of the 
statute, and if the Ravenstondale was in disobedience to the 
statute in not having rigged in her jib-boom and flying jib- 
boom, though not having been requested so to do by the 
Harbor Master, it would furnish no defence for the steamer. 

The only question is, whether the Cyphrenes was in fault, 
and whether the steamer could have avoided the ship, if 
proper precautions had been taken; and it would be super- 
fluous to enquire, whether the ship was obeying in all 
respects the harbor regulations. 

“When the collision was caused by a vessel having the 
power to move or stop at her pleasure, in a channel of suff- 
cient breadth, without any superior force compelling her to 
the place of collision, the fact that the steamer did collide 
with the ship is conclusive evidence that she was not pro- 
perly managed,” (Granite State, 3 Wallace, 314) more espe- 
cially when it is shown that the collision occurred in broad 
daylight and that the ship which was moored to the wharf, 
could be seen all the way from the entrance of the harbor 
and even before entering. 

The Court while affirming the judgment of the Chief 
Justice adopts his reasoning with this slight modification. 


A. S. Hartwell, proctor for libellants. 
E. Preston and E. T. O'Halloran, proctors for respondents, 


Honolulu, October 20th, 1875. 
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L. MarcHANT vs. Hattie F. MARCHANT. 


CHAPTER 51 of the Session Laws of 1874, containing two distinct ob- 
jects, is contrary to Article 77 of the Constitution and vor. 


This is an action for divorce brought by a husband against 
his wife, alleging that she has at divers times since their 
marriage committed adultery, and that by force of the Act 
relating to divorce, approved on the 18th day of July, 1870, 
he is entitled to a divorce, notwithstanding Chapter 51 of the 
Session Laws of 1874. 

The 16th Chapter of the Session Laws of 1870, sets forth 
very specifically the grounds on which divorces could be 
obtained, and enacts that they should be obtainable on no` 
other grounds—see Section 1 of the Act—and likewise sets 
forth the whole manner of procedure which shall be there- 
after followed, and in its 12th section enacts that “Sections 
1323, 1324 and 1325 of the Civil Code, and all Acts and 
parts of Acts authorizing divorce causes to be heard at 
-Chambers, and all Acts and parts of Acts inconsistent here- 
with are hereby repealed.” The object and effect of this 
` Act was to make the obtaining of divorces more difficult 
than it had previously been. l 

The first section of the 51st Chapter of the Session Laws of 
1874 repealed this last mentioned Act, which would have the 
effect to revive Sections 1323, 1324 and 1325 of the Civil 
Code, were it not for the 20th section of the Civil Code, 
which reads as follows: l 

“The repeal of any law shall not be construed to revive 
any other law which has been repealed unless it be so clearly 
expressed,” and as the enactment of 1874, whilst repealing 
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the law of 1870, did not in express terms re-enact the statutes 
repealed by the law of 1870, it would follow that there is no 
law to enable divorces to be granted for the future. 

But it is contended that the 51st Chapter of the Session 
Laws of 1874 is void, because that by its second section it is 
enacted “that an Act entitled an Act to permit divorced 
persons to marry again, approved May 20th, 1866, be, and 
the same is hereby re-enacted.” (See page 3 of Session 
Laws of 1866). Now the law thus sought to be revived by 
this enactment was repealed by quite another law than that 
sought to be repealed, viz.: Chapter 10 of the Session Laws 
of 1870, which whilst repealing the Act of the 20th of May, 
1866, re-enacts and amends Section 1334 of the Civil Code, 
so that by this enactment one provision is raised without 
repealing the other. ° 

But it is argued that the whole of the 50th Chapter of the 
Session Laws of 1874 is void as being contrary to the 77th 
Article of the Constitution, which reads as follows: 

“To avoid improper influences which may result from 
intermixing in one and the same Act such things as have no 
proper relation to each other, every law shall embrace but 
one object, and that shall be expressed in its title.” 

The Court regards this provision of the Constitution as 
mandatory, and the disregarding of it by the Legislature 
renders any of these enactments in which it may be disre- 
garded, nugatory. Surely a law which in effect prohibits all 
future divorces, and at the same time in the same law makes 
an enactment by which those persons who may have been 
previously divorced, may be married again, (or perhaps it 
may more properly be said, establishes new conditions on 
which they may be married), includes more than one object 
in the same enactment; and therefore by virtue of the 
authority vested in this Court we do hereby declare the 51st 
Chapter of the Session Laws of 1874, contrary to the 77th 
Article of the Constitution and therefore null and void. 

W. C. Jones for libellant. 
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Kane (w.) AND HUSBAND vs. JANSON PERRY. 


Wuere a Royal Patent grants land to “K. for M.”, the heir of K. 
cannot recover in ejectment against the heir of M. 


OPINION BY HARRIS, J. 


The plaintiff sets forth that she is entitled to one undivided 
half of the real estate described in her complaint, for an 
estate of inheritance in fee simple, as the sister of Kamaha 
and Maraea, and one of the heirs at law of Palekaluhi and 
Maraea deceased; and a royal patent is filed consequent upon 
land commission award No. 6175, which award was made 
the 8th of January, 1855, and awards the property to 
“Kamaha for Maraea.” The defendant files a plea in bar, 
and among other things sets forth that he holds under a deed 
from Palekaluhi, dated September 15th, 1871, and that Pale- 
kaluhi was the sole son and heir of Maraea mentioned in the 
award and royal patent. 

The plaintiff in his reply to the defendant’s plea, does not 
admit or deny that this Palekaluhi is the only son of Maraea, 
and this is a proper question for the jury; if she chooses to 
submit it to a jury, for it may well be that if the proof that 
Palekaluhi is, or was, the son of Maraea, should fail, the 
plaintiff might be shown to be her sister, and therefore heir. 

There are not therefore sufficient facts admitted by the 
pleadings to enable us to sustain the plea in bar; it is there- 
fore overruled. The point made by defendant on the war- 
ranty of Palekaluhi, we do not regard as tenable; the jury 
will however be directed that if Palekaluhi was the only son 
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of Maraea, the plaintiff cannot recover; for even admitting 
that Kamaha was trustee for Maraea, the trustee or his heirs 
could not eject Maraea or her heirs or assigns from the occu- 
pation of the land, since he held only for her and her heirs. 

We distinguish this case from that of Cluney et al. vs. 
Namauu, (July term, A. D. 1875). 


J. P. Green for plaintiffs. 
A. S. Hartwell for defendant. 


Honolulu, January 18th, 1876. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1876. 


Harris and Judd, J. J. 


B. F. Borres vs. F. G. PADEKEN,—IN BANKRUPTCY. 


An outside creditor with interests to protect may intervene on a peti- 
tion for an adjudication of bankruptcy, when the Court is satisfied 
that the intervention will serve a useful purpose. 


In a petition to declare a debtor bankrupt, an averment that he owes 
$2000 and upwards, is essential. 

Allowance of amendments is discretionary with the Court, and is not 
a matter of exception. 


The petitioning creditor, B. F. Bolles, filed a petition on 
the 18th of December last, praying to have one Frederick G. 
Padeken declared a bankrupt, and alleging as grounds that 
Padeken owed him, the petitioner, the sum of $480.12, and 
that Padeken had departed this kingdom with the intention 
to defraud and delay his creditors; and there were no other 
grounds alleged. 
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The return day was fixed for the 7th of January, and in 
the meantime, to wit, the 29th of December, the petitioner 
filed another petition setting forth the former proceedings in 
the matter, and also, that Mr. Henry B. Jackson had 
obtained an execution against the goods and chattels of Pad- 
eken, and that by virtue of that execution, the Marshal had 
taken possession of some of Padeken’s goods and chattels, 
and the petitioner therefore prayed that an injunction might 
issue prohibiting the Marshal from paying over the proceeds 
of the sale of the said goods and chattels to the said Jackson; 
the injunction was issued, to abide the result of the bank- 
ruptcy proceedings. 

It appeared in evidence, that Padeken left the country to 
avoid a criminal prosecution. _ 

Mr. Hartwell appeared for Mr. Jackson, and finally the 
petition was dismissed, because the petition did not allege 
and it was not proven, during proceedings, that Padeken 
owed $2000. Exceptions are alleged as follows: 

“Be it remembered that at the hearing of the above cause 
the counsel of Henry B. Jackson, was on his motion per- 
mitted to appear, defend, and move the dismissal of the pro- 
ceedings in bankruptcy herein against the objections of the 
petitioning creditor, to which decision of the Court the peti- 
tioning creditor excepts ;” and further, “that upon the hear- 
ing of the cause, and after the testimony of the petitioning 
creditor was heard, the counsel of Henry B. Jackson moved 
to dismiss the petition upon the ground that it was not 
averred in the body of said petition that said Frederick G. 
Padeken was owing debts to the amount of $2000, and there 
was no proof of any other debt than that of the petitioning 
creditor, when petitioning creditor’s counsel asked leave to 
amend said petition by inserting said words, which was 
denied by the Court and the petition dismissed, to which 
ruling of the Court the petitioning creditor excepts and prays 
that this his bill of exceptions be signed by the Court and 


666 HAWAIIAN REPORTS, 1876. 


B. F. Bolles v. F. G. Padeken. 


certified to the Supreme Court, which is done accordingly.” 
Honolulu, January 8th, 1876. 
(Signed) A. Francis Jupp, 
Justice Supreme Court. 


It is claimed that the attorney for Jackson should not have 
been allowed to make an appearance, because he is merely 
an outside creditor. 

It seems to have been held, in the New York Southern 
District, in the case of the Boston, Hartford & Erie R. R., 
that a petition for adjudication of bankruptcy “is a matter 
solely between the petitioning creditor and the debtor, in 
which no outside party claiming merely to be a creditor may 
interfere,’ (5 N. B. R., 232) and this appears to be reason- 
able, for if every one who merely claimed to be a creditor 
might interfere, the proceedings might be interminable in 
investigating whether the objectors were creditors or not. 
But proceedings being had against this same railroad, in the 
Connecticut district, it was held that “the proceeding be- 
tween the petitioning creditor and the bankrupt is not a 
mere suit inter partes, but partakes of the nature of a pro- 
ceeding in rem., so that other creditors who have not proved 
their debts are not in all cases excluded from a hearing. To 
justify an intervention by an outside creditor, the latter must 
show that he is a creditor, that he has an interest to protect, 
and must satisfy the Court that the intervention will serve a 
useful purpose either in protecting the rights of the applicant 
or those of the creditors at large.” 

Now Jackson did not merely claim to be a creditor, but he 
had been directly summoned by the petitioning creditor him- 
self and made a party to the proceedings, and he was averred 
by the petitioning creditor to be a judgment creditor and to 
have caused his execution to be levied on the goods and 
chattels against which this process is directed, so that this 
case would not be within the dictum in the New York Dis- 
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trict above cited. But we prefer to adopt the dictum 
uttered in the Connecticut District. 

The presence or absence of counsel for Mr. Jackson had no 
effect on the judgment other than the assistance which may 
have been rendered to the Court in the examination of wit- 
nesses, for the case was finally dismissed, because that suff- 
cient statutable grounds for declaring the debtor bankrupt 
were neither alleged in the petition nor proved during the 
hearing. The statute reads as follows, Civil Code, s. 962: 
“Every person owing debts to the amount of $2000, who 
shall refuse or fail to make payment * * * * may, 
upon petition to any Justice of the Supreme Court by any 
one creditor to the amount of $400, be declared bankrupt.” 

This petition, as it appears, contained no averment that 
the debtor owed $2000, nor was there any .proof to that 
effect, but as it appears by the record sent up, after all had 
closed and the Judge was proceeding to express his opinion 
that the petition should be dismissed, a motion was made to 
amend the petition by inserting words expressive of the fact 
that the debts of Padeken did amount to $2000, and the 
motion was denied. 

Counsel for the petitioner now claims that the Court erred 
in denying his motion, and that he had the right to amend 
by the force of Section 1145 of the Civil Code, which reads 
as follows: “Whenever a plaintiff in any action shall have 
mistaken the form of action suited to his claim, the Court on 
motion shall permit amendments to be made on such terms 
as it shall adjudge reasonable, and the Court may, in further- 
ance of justice and on the like terms, allow any petition or 
other pleading to be amended in any matter of mere form, 
by adding or striking out the name of any party or by cor- 
recting a mistake in the name of a party, or a mistake in any 
other respect.” 

It could scarcely be thought to be a mistake within the 
meaning of this statute, when the most essential point is not 
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included in the petition and no evidence is offered to estab- 
lish that point; more especially when, as in this case, the 
record shows that much argument was gone into to show 
that it was not necessary to make the averment, even after 
the motion to dismiss had been made. 

Independently of the statute, the matter of amendment is 
entirely within the discretion of the Court, and we do not 
think we can do better than to quote at length, one of the 
cases to which the petitioner's counsel have referred us, in 
13 Conn., 471, viz.: “In this state the Courts, in the exer- 
cise of their discretionary power, in ordinary cases have 
refused to sanction amendments of pleadings, after they have 
been adjudged insufficient upon motion in arrest. 1 Sw. 
Dig., 779. And the present motion discloses nothing which 
should induce us to depart from established practice in such 
cases, and by doing so we fear we might encourage a negli- 
gence and laxity in pleading and practice, which would 
prove very inconvenient both to the bar and the Court.” 

The exceptions are overruled. 


W. C. Jones for the creditor petitioning. 
A. S. Hartwell for the judgment creditor. 


Honolulu, January term, 1876. 
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Rex vs. Cuas. Wm. KANAAU. 


An indictment signed “J. S. W. Attorney General ad interim,” 
J. S. W. being also Minister of Finance, HELD to be good, as the 
duties of the office of Attorney General are not incompatible with 
those of the Minister of Finance. 


The decision of the Court was delivered by Mr. Justice 
Harris, as follows: 


This motion is urged on similar grounds as a like motion 
in the case of Rex vs. Akina, tried at the April term of this 
Court in 1866; and it will be seen by reference to the files of 
that case, that most, if not all the arguments used in this 
case were advanced then, when motion was denied by the 
full Court after full argument. 

The first point made is that the indictment is signed “J. 
S. Walker, Attorney General,” and that Mr. Walker’s ap- 
pointment as Attorney General is ad interim. The addition 
of “ad interim” subtracts nothing from the authority of the 
person holding the office. The office of the Attorney 
General is one which is held during the King’s pleasure, is 
not appointable for any certain time—or for life; and the 
words “ad interim” are not in any way different in effect 
from “during the King’s pleasure;”’ they are added for the 
purpose of indicating to all persons that the appointment is 
merely temporary. 

It is said that the Constitution contemplates that there 


should be four advisers to the King—Cabinet officers—and 
43 
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that it is not conforming with the Constitution when two of 
these offices are held by one person. This may be all very 
true, and it may be that a prolonged neglect to fill all the 
offices would be a neglect to perform the duties required by 
the Constitution in this respect; but it by no means follows, 
that in case of a vacancy occurring, by death or otherwise, 
His Majesty must fill it up precipitately without taking time 
to consider, and that he can not delegate the authority to act 
for the time being, to another Ministerial officer, or that all 
or any of the functions of government must be suspended. 

But, it is said, the Cabinet is not full, His Majesty has not 
the requisite number of advisors. How many votes would a 
person doing the business of two offices give in the Legis- 
lature? Now, it must be apparent that whether the Cabinet 
is full or not, or whether any one gives two votes, or none at 
all, in the legislature, can make no difference in the business 
of the Court. These questions can have no possible effect on 
the rights of this prisoner. Let us reverse the case and sup- 
pose a sudden vacancy in the office of the Minister of 
Finance, and the King asks the Attorney General to do the 
duties, for a short time; would it be held that his acts as Attor- 
ney General would be void? Suppose the Minister of Interior 
to be doing the duties of the Minister of Finance, temporarily, 
or vice versa, would his acts done in both offices be void? 
Or if only one, which one? So likewise, in this case, why 
should we declare the acts of Mr. Walker here void any 
more than his acts in the Finance office? Or shall we 
declare them both void. Offices subordinate or interfering 
with one another are incompatible, such would be Judge and 
Sheriff, Judge and Clerk of the Court; and it may be Minis- 
ter of Finance and Register of Public Accounts. But in this 
case, one office is not subordinate to the other, nor do we see 
that the duties of one in any way interfere with the duties of 
the other. 

It is not for the Court to inquire as to the convenience or 
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inconvenience of one person holding two appointments. 
Our inquiry is confined to the compatibility or incompat- 
ibility of the two offices under consideration. These two 
offices are not declared by the Constitution or statute to be 
incompatible, nor are they inherently, like the office of 
Judge and Sheriff. 

But it is said that the Attorney General is obliged to 
account quarterly to the Minister of Finance for receipt of 
fines and penalties. So does every other officer for receipt on 
account of the Treasury, as the Minister of the Interior— 
more especially. 

Suppose, as has been said before, the Attorney General to 
be performing the duties ad interim for the Minister of 
Finance, he would equally have to account with the Minister 
of Finance on his quarterly returns. It certainly would 
make no difference as regards his duties as Attorney General 
in this Court, that he may, for the time being, be doing the 
duties of Minister of Finance. 

It could hardly be said that this Court could depose him, 
or refuse him the opportunity of doing his duty as Attorney 
General, and certainly they would have no authority to pro- 
hibit his doing the duties of Minister of Finance. Now, 
will it be said that his acts as Minister of Finance were void, 
as, for example, his appointments of fiscal officers, granting 
receipts for moneys paid into the Treasury, promises to pay 
money by the Treasury? Most certainly not. 

This furnishes us an analogy for the question presented by 
this motion. 

We cannot say that the performance of the duty of pre- 
senting this indictment by the duly Commissioned Attorney 
General is rendered impossible by the fact of his also holding 
a Commission as Minister of Finance. 

Motion overruled. 


E. Preston for the Crown. 
A. S. Hartwell for prisoner. 
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REx vs. YAT SING (CHINAMAN), AND Rex vs. ASIU ET AL. 
(CHINAMEN). 


These cases were considered together as involving similar prin- 
ciples, 


The “opium law” of 1874, held to be Not unconstitutional or retro- 
spective. 


The prisoner Yat Sing is indicted for selling opium, con- 
trary to the provisions of Section 1 of the Act of August 8th, 
1874, entitled “An Act to restrict the importation and sale of 
opium.” Section 1 of this Act makes a penal offense, the 
importing, selling, giving or furnishing opium or any prepa- 
ration thereof to any person in this kingdom, except as pro- 
vided for in Section 2 of the Act. The second section 
authorizes the importation of opium by the Board of Health 
and its sale by this Board to duly graduated and licensed 
physicians and surgeons. It is objected by the counsel for 
the prisoner that the Act above referred to is unconstitu- 
tional and void, because its title does not express all the 
objects of the Act; and it is therefore an enactment contrary 
to the 77th Article of the Constitution which reads: “To 
avoid improper influences which result from intermixing in 
one and the same Act, such things as have no proper relation 
to each other, every law shall embrace but one object, and 
that shall be expressed in its title.” 

The prisoner being indicted for the offense of selling 
opium, and the title of the Act, reading “An Act to restrict 
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” 


the importation and sale of opium,” it is clear that so far as 
the offense of selling opium is concerned the Act is no 
broader than its title. 

The general authority of the Legislature to exercise its 
police power and to prohibit the importation and sale of any 
article which in the exercise of its wisdom it deems to be 
deleterious to the public health is not questioned. 

This section is deemed to be unconstitutional for the fur- 
ther reason that it makes the sale of opium a penal offense, 
whereas by other laws of the kingdom (Acts of 1860, and 
Acts of 1874, Chapter 38) the importation and sale of opium 
by licensed dealers was authorized, and therefore this law is 
“retrospective” and void, being contrary to Article 16 of 
the Constitution, which declares that “no retrospective laws 
shall ever be enacted.” 

A complete answer to this objection is the fact that the 
opium which this prisoner was convicted of selling was 
proven at the trial to have been bought by him some two 
months before the sale of which he was convicted, and at 
that date the law which authorized the sale of opium by 
licensed dealers was not in force, but had become abrogated 
by the law under discussion. Moreover, the sale of opium by 
any other than licensed dealers or physicians was forbidden 
by the former laws above referred to. 

Section 1, therefore, of the Act under which this prisoner 
is indicted and convicted is constitutional, and the Court will 
not listen to objections made by Aim, as to the unconstitution- 
ality of other parts of this Act, for his rights are not involved 
any further. He can only inquire whether his conviction is 
under a constitutional law. 

The prisoner Asiu is indicted under Section 3 of this Act, 
which reads: “Any person who shall have in his possession 
opium, or any preparation thereof which he shall not have 
received from the Board of Health or from a duly licensed 
physician or surgeon as prescribed in Section 2 of this Act, 
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shall forfeit such opium or preparation thereof to the Hawai- 
ian Government, and the same shall be seized and delivered 
to the Board of Health, and such person shall be imprisoned 
for a term of not more than one year, with or without hard 
labor in the discretion of the Court.” 

This section is also claimed to be unconstitutional, because 

“retrospective.” 

Here we must notice the failure on the part of the prisoner 
to show that this opium which he had in his possession had 
been purchased from a duly licensed dealer in opium while 
the law authorizing it was in force. 

But why may not one Legislature declare illegal a traffic 
which a previous Legislature had sanctioned? Such a law 
is not strictly “retrospective,” it does not impair any 
“vested right,’ for the privilege of importing opium by a 
licensed dealer, while it existed, was a statutory privilege 
and lasted for but one year, as was also the right to sell 
opium to a Chinaman; and the law is settled that a statutory 
privilege is not a vested right. 

The effect of the principle contended for by the prisoner’s 
counsel would be to prevent the Legislature of this kingdom 
from repealing any of the existing license laws and from pro- 
hibiting the exercise of any particular traffic now licensed ; 
as in the case of spirits for example, the trade in which is 
now licensed, but which the next Legislature might deem 
hurtful to the community and wish to prohibit. 

On grounds of public policy the Legislature formerly 
thought it wise and proper to restrict the importation and 
‘sale of opium by allowing this privilege to two licensed 
dealers in Honolulu at a high charge, and they made the 
further restriction that it could be sold only to Chinamen; 
the Act of 1874 restricts the importation and sale of this 
drug still further by conferring this privilege upon the Board 
of Health alone. 

This law is not unjust or oppressive in this ee | for it 
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gave one year’s notice before it went into operation, and this 
period the Legislature considered to be ample time in which 
all parties having opium in their possession could rid them- 
selves of the article. 

The case presented is not that of the licensed dealers, 
under the state of facts of the Legislature by one law author- 
izing them to import opium and then by another law making 
the possession of this opium a penal offense and the opium 
liable to confiscation; for if, without due and reasonable 
notice to them, their property thus legally acquired and held 
should be confiscated, they might perhaps have just grounds 
for presenting a claim for indemnity to the Legislature. 

But it is claimed that Section 3d of this Act is unconstitu- 
tional and void because there is nothing in the title of the 
Act to indicate that the possession of opium is punishable; 
and that this Section, because broader than the title, should 
fall. 

It is only necessary that the title of an Act should express 
its object i. e. the purpose for which it is intended, and it is 
not necessary that every provision of the Act should be 
indicated in the title, for that would require the title to be as 
full and comprehensive as the Act itself. It is sufficient if 
the section under contention in truth carries out the object 
of the Act itself. 

The object of the Act is declared by the title to be the 
restricting of the importation and sale of opium, and this 
Section 3, punishes the having of the opium in possession, 
which tends absolutely and directly to restrict its importation 
and sale. It is true that the section was intended also to 
have the effect of preventing the use of opium; but though 
this may be one of the legitimate effects of this section and 
perhaps its most obvious intention, it is not unconstitutional, 
for it also carries out the declared object of the law, i. e. the 
restriction of the importation and sale of opium in this 
Kingdom. 
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The revenue laws against smuggling contain provisions 
that articles upon which the duties are not paid may be 
confiscated; but such laws are not unconstitutional, because 
their object is the raising of revenue. 

In order to prohibit sales of opium otherwise than by the 
Board of Health or upon prescriptions of duly graduated and 
licensed physicians in cases of sickness, the law has made its 
possession illegal, except as above limited; and we do not 
consider such a law to be unconstitutional. 

A. S. Hartwell and W. C. Jones for prisoners, 

E. Preston, Deputy Attorney General, for the Crown. 


Honolulu, January 21st, 1876. 
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EMMA KALELEONALANI vs. HOOPIOPIO ET ALS. 


ACCEPTANCE of rent by the owner of land creates a tenancy for the 
year for which payment was made, but it is not an adoption of a 
lease made by the grantor of the land subsequent to its sale. 


OPINION BY HARRIS, J. 


This action came on for trial at the last January term of 
the Supreme Court, and the jury returned a verdict for the 
defendants, to which the plaintiff alleged the following 
exceptions. 

“At the trial of the above entitled cause the plaintiff 
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showed a deed of conveyance to herself from one Hikoni, 
dated June 24th, A. D. 1871, of the land in question, and 
also showed that said Hikoni had been in sole and adverse 
possession of said land as its owner for twenty years prior 
thereto, taking its rents and profits, and that the defendants 
were in possession of said land since April, A. D. 1873, 
claiming under a lease, and while in such possession that 
they had pastured cattle on said land, and sold off timber for 
fuel for which they received $150. One of the plaintiff’s 
witnesses testified that he had bought said timber of the 
defendants and paid them said $150 therefor, which sum of 
money with $50 more added thereto, he sent in May, 1874, 
to the plaintiff to pay their rent, in the form of an order for 
$200 on H. Hackfeld & Co., also that he got a receipt that 
said order was paid. The plaintiff also showed the value of 
the mesne profits of said land, and a notice to quit and 
rested. 

“The defendants claimed under a lease from said Hikoni 
dated April 9th, A. D. 1873, for a term of fifteen years, and 
a letter from the plaintiff dated April 16th, A. D. 1873, 
addressed to one Lilikalani, now deceased, and put on evi- 
dence that said Lilikalani attended to whatever business the 
plaintiff ordered him to attend to on the Island of Kauai 
from the time that she went to Kauai at some time in the 
year 1874. There was no evidence that said letter was ever 
shown to or known of by the defendants. 

“The plaintiff excepted to the admission of said lease and 
letter and also to the refusal of the Court to instruct the jury 
that all the evidence relied on by the defendants could at the 
most merely affect the plaintiff's right to recover damages, 
or amount to a license to enter upon said land, or to a lease 
for not over one year from date of said letters, and could not 
prevent the plaintiff recovering judgment for said land. 

“The plaintiff also excepted to the verdict rendered for 
the defendants as not sustained by law or evidence. 

“All of which exceptions were duly taken and allowed.” 
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At the hearing of the exceptions, the testimony sent up 
was supplemented by the statement of Hikoni that she had 
received rent for the land since her deed to the plaintiff, but 
that she had received no rent from it for two years. 

It was made to appear at the trial, that the plaintiff re- 
ceived a deed of conveyance of the land of Lawai, on Kauai, 
the subject of this suit, from Hikoni, which deed is dated 
June 24th, 1871, and is duly acknowledged and recorded, on 
the same day. 

On the 9th of April, 1873, Hikoni executed a lease in 
favor of the defendants for the same land, for fifteen years at 
the rental of $200 a year, and they immediately went into 
occupation of the land. 

A letter of the plaintiff’s to the late G. W. Lilikalani, is 
offered in testimony, dated 16th April, 1873, and containing 
the following passage: “I see what you say about the com- 
pletion of the lease of Lawai to the natives, and that the 
papers are finished for $200 a year for 15 years. What do 
you think of this lease? If you think it is a good thing, 
then I will approve of it. What does Kakina think of it? 
Has he heard of this lease to others? But, I may see you 
by the Kilauea, and will talk with you then.” 

The defendants paid to Hikoni one year’s rent, and the 
next year, having cut down some of the defendant’s timber 
growing on the land and sold it for $150, sent an amount of 
$200 to the plaintiff as rent for that year, i. e. from May, 
1874, to May, 1875. 

It does not appear whether the plaintiff did or did not 
know whence the money was derived, but, it does appear 
that she had learned, by the month of November of that 
year, that they were cutting down timber, and was much 
dissatisfied thereat, and served them with a notice to quit, of 
which the following is a copy: 


“Honotutu, November 23d, 1874. 
“Aloha to you:—Emma Kaleleonalani complains of your 
having cut wood on the land of Lawai. This land was con- 
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veyed by Hikoni June 24th, 1871, and Hikoni has since had 
no right there, and I forbid you occupying under the lease 
from Hikoni of May 1st, 1873, as that was invalid.” 

According to the plea of the native counsel for the defend- 
ants, Mr. Maioho, they tendered the rent for 1875-6 in April, 
1875, and it was refused, and an action of ejectment was com- 
menced September 28th, 1875. 

Apparently, the defendants offered the lease to prove what 
they considered to be their title, and the letter to prove that 
the plaintiff, by her acts, had made the acts of Hikoni, her 
own acts. The letter and the deed might not be effectual 
for that purpose, but surely they are admissible evidence. 
Nor can it be said that the Judge at all erred in declining to 
instruct the jury absolutely, as to the weight they should 
give to the whole body of the testimony. He had probably 
dwelt on each individual testimony and its tendency, as 
much as in his judgment it was proper to do, and he left the 
consideration of the weight of the evidence to the jury. 

The final exception is the general one that the verdict is 
not sustained by law and the evidence. 

We would adhere to the practice of this Court not to dis- 
turb a verdict, simply because it seems to us against the 
weight of evidence, but if, on a review of the whole case, it 
shall appear that in order to have arrived at the verdict, the 
jury must have misunderstood the tenor of the evidence, or 
misunderstood and misapplied the directions of the Judge, 
or that the verdict is so strongly against the weight of 
evidence as to indicate bias or prejudice, it is our duty to set 
it aside, 

In this case, it is certain that Hikoni made the deed to the 
plaintiff, and it does not appear by the deed that there was 
any reservation of rent to the use of the grantor; nor is such 
a reservation made to appear by any act or statement of the 
plaintiff. Then Hikoni had no right to lease the land after 
having made the deed to plaintiff. But it is said that Lili- 
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kalani was accustomed to transact any business for the plain- 
tiff which she directed him to do, and that he drew up the 
lease. From this it is sought that we may infer that he did 
it for the plaintiff. 

It seems to be a sufficient answer to this, that he did 
not sign the lease for the plaintiff; neither signing her name 
nor his own, but, as far as the evidence goes, merely acted as 
amanuensis for Hikoni. It is not shown in evidence, nor is 
it apparent by the deed, that the plaintiff gave Lilikalani 
any authority to act in the premises for her, nor did he claim 
to act in her name, or in her behalf. 

The next question is, did the plaintiff ever ratify the lease, 
by act or deed, or rather is there any testimony that she did 
so ratify the deed or lease and adopt it for her own? 

The evidence on which the defendants rely to establish 
this proposition is,—first, the letter of the plaintiff to Lilika- 
lani, dated April 16th, 1873, which is quoted above. The 
passage which is quoted, occurs in a letter conveying intelli- 
gence of interest about the writer, and the mutual acquaint- 
ance of the two correspondents; it was not intended for the 
defendants in any way, and most certainly contains no words 
ratifying, adopting or approving the lease; on the contrary, 
she expressly asks the opinion of her correspondent and 
Judge McBryde on the subject, and says that she will talk it 
over with Lilikalani when they shall meet together, and in- 
timates that if it is a good lease she may ratify it. Surely 
this is very far from ratifying the lease. 

And secondly, it is urged that in May, 1874, the plaintiff 
accepted rent for the ensuing year, and thus created a ten- 
ancy from year to year, (see Washburn on real property, vol. 
1, p. 393, and note, and cases therein cited). This would 
only give them a right of occupancy for one year, i. e., to the 
5th of May, 1875. 

According to the answer filed by Mr. Maioho, the defend- 
ants tendered rent again in April, 1875, (i. e., before the day 
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stipulated in Hikoni’s lease to them) for the next year, and 
it was refused. This would amount to an oral notice to quit, 
i. e a notice that the right of occupation would terminate on 
the first of May, thence next ensuing. Now an oral notice is 
sufficient. 

Again, on the 23d of November, 1874, they were served 
with a written notice to quit, as above set forth. Truly, this 
notice did not set any given day for them to leave; but they 
had been already warned in April; and the notice likewise 
contains a complaint of waste which was not insisted on at 
the hearing of the bill of exceptions, but which, if true, 
would take away from the defendants any right of notice 
which they might have had, and it appears by the testimony 
of Mr. Charman that the waste had been committed (see 1st 
Washburn on real property, p. 385, sec. 14). No particular 
form of notice is necessary, (see Parson’s on contracts, p. 
433). The English common law requires six months notice 
to terminate a tenancy from year to year, and many of the 
United States have adopted the same rule. In some of the 
States three months have been adopted, ending at the 
expiration of the year. 

The notice of November 23d must be considered as a 
notice to quit at once, and it must be borne in mind that the 
previous refusal to receive the rent, which was tendered in 
April, was equivalent to a notice that the alleged tenancy 
from year to year would not be continued after the first day 
of May, 1875, so that at the date of the written notice, they 
were already holding over without more right than six 
months; but they did not even quit at the next May nor pay 
rent; nor, as far as it appears from the testimony, did they 
offer to pay rent. 

This action was not commenced until September 28th, 
1875, seventeen months after the refusal to acknowledge 
them as tenants, and ten months after the written notice, 
surely it cannot be said that the defendants did not have a 
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reasonable notice to quit before the suit was commenced. 

The case then stands in this way on the evidence: Hikoni 
conveyed the land to the plaintiff and had no right, there- 
after, to lease it to the defendants; there has not been shown 
any authority from the plaintiff to Hikoni, or to any one else 
to lease the land for her, for a term of years or for any time. 
Now the utmost effect, where one without authority lets 
another’s land, and the tenant pays rent to the owner, is to 
create a tenancy from year to year. Such a tenancy termin- 
ated on the first of May, 1875, and from that time the 
defendants were wrongful holders. The defendants had 
much more than reasonable notice to quit, and the jury must 
have misapplied, or misunderstood the instructions of the 
Court with regard to the effect of plaintiff’s letter to Lilika- 
lani, or else they have not given due weight to plaintiff’s 
title, to have rendered the verdict which they did. The 
evidence, as it is reported to us, does not sustain the verdict; 
and therefore it must be set aside. 

We are asked to enter judgment for the plaintiff, non 
obstante veredicto. The defendants offered what evidence 
they were enabled to, or saw fit to offer, at the trial to con- 
vince the jury that Hikoni was the agent of the plaintiff, or 
that the plaintiff had acquiesced in the lease, or perhaps they 
relied on the idea that the conveyance was a voluntary one 
and not intended to operate until after Hikoni’s death, and 
that they could prove that fact by the acts of the parties, and 
that consequently she had the right to lease the land during 
her life; and may have believed that they had introduced 
sufficient evidence to show some of these defences; though in 
our opinion they did not introduce any evidence calculated 
to make good any defence, yet it was sufficient to convince the 
jury at the trial before them, and we do not know what amount 
of evidence they may be enabled to add; we must decline 
to enter judgment for the plaintiff, but do order a new trial. 

A. S. Hartwell for plaintiff. 

E. Preston for defendants. 
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KEKAUA ET AL. vs. KALEI. 


Excertions to a verdict, as being contrary to law and evidence, &c., 
were noted, and a notice of a motion for a new trial was made the 
next morning after the verdict was rendered; HELD—TOO LATE, 
the statute requiring the notice of such a motion to be given “AT 
THE TIME of rendering the verdict.” 


OPINION BY JUDD, J. 


The jury found a verdict for the plaintiffs, and were dis- 
charged; the Court then adjourned. The next morning, on 
the coming in of the Court, the counsel for defendant ex- 
cepted to the verdict as being contrary to law and evidence, 
the weight of evidence, &c., and gave notice of a motion for 
a new trial. It being doubtful whether such motion was in 
season, the Court reserved the question for consideration in 
Banco. 

Section 1155 of the Civil Code prescribes that judgment 
may be entered immediately upon the rendition of a verdict, 
&c., “unless notice is given at the time of rendering the ver- 
dict, &c., of a motion for a new trial,” &c., and by Rule 7 
such exception must be alleged in writing at the time the 
verdict excepted to is rendered. 

The only question presented is, whether the notice of the 
motion for a new trial given on the morning next after the 
rendition of the verdict, is sufficiently within the statute. It 
is true, as urged, that this is not a motion which is necessarily 
required to be made while the jury were in attendance, as 
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the form of their verdict was not objected to, and did not 
need correction. But it would be a straining of the obvious 
meaning of a plain statute to say that “at the time,’ meant 
the next day. If the statute should be relaxed so as to let in 
this motion, the next demand may be to relax it still further 
so as to let in a motion made at any time during the next 
day, and finally the statute may lose its significance alto- 
gether. 

The successful side has a right to rely not only upon the 
assurance given him by law that the ten days within which 
exceptions against his verdict or judgment must be perfected 
commences to run from the rendition of such verdict or judg- 
ment, but also upon the law that allows him execution, unless 
his adversary excepts at the time. 

The counsel for the defendant was present at the rendition 
of the verdict and had sufficient opportunity to note his ex- 
ceptions, and motion then. 

We do not intend to put too rigid a construction upon our 
practice statutes, nor would we feel inclined to disallow an 
exception made reasonably soon thereafter, if good cause is 
shown why an exception could not have been taken at the 
time. But the case before us presents no such features. The 
Court declines to allow the exceptions. 


S. B. Dole for defendant. 
A. S. Hartwell for plaintiff. 


Honolulu, April 11th, 1876. 
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Joun H. Coney vs, James I. DowsEett,—APPEAL FROM THE 
Porce Court.” 


A LEAsE dated July 15th, 1851, “for twenty-five years from this day 
forward,” does not terminate until twenty-five years from that date, 
although the term is described in the lease as “to commence to run 
from the 7th March, 1851.” 


If an ambiguity exists in a lease, such a construction must prevail, 
as is most strong against the covenanter. 


OPINION BY JUDD, J. 


This is an action of trespass, in which damages are claimed 
for that the defendant’s cattle trespassed on “Waimanalo” 
in Honouliuli, Oahu, the land of the plaintiff. 

The defendant put in a lease of the said land from M. Ke- 
kauonohi and J. H. S. Haalelea to John Meek. It is agreed 
that the plaintiff represents the lessors, and the defendant 
the lessee in said lease. The lease is dated July 15th, 1851; 
its material parts are as follows: 


“And John Meek and his heirs and assigns shall occupy 
this land and enjoy as his own the rights and benefits be- 
longing to it, without his occupation of said land being inter- 
fered with, for twenty-five years from this day forward.” * * 

“This lease shall commence to count (or run) from the 7th 
day of March, A. D. 1851, in accordance with a lease made 
on that day between M. Kekauonohi and John Meek and 
William Wond, and because William Wond has abandoned 
it, all of the rights belong to John Meek alone, in accordance 
with this lease.” 

44 
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The question is,—is the termination of the lease twenty- 
five years from the date of its execution, July 15th, 1851, or 
twenty-five years from March 7th, 1851? 

The first quotation above made from the lease, distinctly 
carves out the term of enjoyment as being “twenty-five years 
from this day forward,” “this day? meaning the day of 
execution; the second quotation prescribes that the lease 
shall commence to run from the 7th day of March, 1851, a day 
which had passed, and on which a previous lease had been 
made between the same parties as lessor and John Meek and 
William Wond as lessees. 

The intention of the parties is to be gathered from the 
whole instrument, and if this cannot be discovered, but 
“there exists an ambiguity, then such construction must pre- 
vail as is most strong against the covenanter, for he might 
have expressed himself more clearly.” 

Folts vs. Huntley, 7 Wend., 213. Webt vs. Dixon, 9 
East., 15. 


There does not, however, appear to us to be any patent 
ambiguity in this lease, for although it says that the lease 
shall commence to run from March 7th, 1851, this may mean 
that rent was to'be paid from that date, or it may have been 
inserted for the purpose of recognizing the tenancy or posses- 
sion of Meek from that date, so that he could not be held 
liable as a trespasser. The lease then commences on the 7th 
of March, 1851, but it is to continue for twenty-five years 
from July 15th of that year, and will not therefore expire 
until the 15th day of July, 1876. Judgment for defendant. 


E. Preston for plaintiff. 
A. S. Hartwell for defendant. 


Honolulu, April 15th, 1876. 
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a 


Rex vs. AUWAI, (CHINAMAN.) 


Tue firm of A. & A. being licensed dealers sold opium in June, 1875, 
to the prisoner; HELD, that he was properly convicted of having 
opium in his possession in November, 1875, under the Act of 1874, 
which was passed in 1874, but which did not go into effect until 
August, 1875, 

This Act is not retrospective. 


OPINION BY JUDD, J. 

The defendant was indicted at the last term of the Circuit 
Court for the fourth Judicial Circuit, for the offence of 
having thirty-eight tins of opium in his possession on the 8th 
day of November, 1875, contrary to the provisions of the 
Act of 1874. He pleaded guilty and was duly sentenced and 
the opium declared forfeit, subject to a question reserved, 
which was certified to this Court as follows: 

“Whether a showing that a quantity of opium was bought 
by the defendants of Afong & Achuck on the day of 
June, A. D. 1875, according to certain bills of sale, hereto 
annexed, they being at that time licensed to sell opium, is a 
justification of the defendant, or a case to which the statute 
under which the indictment is brought constitutionally 
applies. If this question is answered negatively, said judg- 
ment shall stand affirmed, otherwise to be set aside.” 

The Act of 1874, which makes the possession of opium 
(not obtained from the Board of Health or a licensed physi- 
cian, &c.,) a penal offence, was approved on the 8th day of 
August, A. D. 1874, and went into effect and became a law 
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on one year from and after its publication, which we take to 
be the 18th of August, A. D. 1875. 

The bills of sale referred to, show that fifty-six tins of 
opium were bought by defendant of the licensed dealers, 
Afong & Achuck, for $633.00, on different days between the 
5th and 16th of June, 1875. 

It is admitted that the opium seized on the 8th of Novem- 
ber, 1875, is a part of the opium bought by defendant in 
June, 1875. 

The defendant’s counsel contends that it being admitted 
that the defendant bought the opium when the statute 
expressly authorized it to be sold under license, and the 
property being acquired as a common law right, and not as a 
statutory privilege, the mere holding of it cannot be made a 
crime except by violating the provisions of the Constitution 
in respect to retrospective legislation; that this property 
cannot be taken from the owner without compensation. 

That all are to be “protected” in their rights to property, 
and a law making it felony to hold such property and declar- 
ing it forfeited (under the circumstances of this case) would 
be as “retrospective” and “retroactive” “as any law 
could be.” 

Article 16 of the Constitution reads—‘“no retrospective 
laws shall ever be enacted.” The Attorney General for the 
Crown, contends that the Act of 1874 is not “retrospective,” 
as it punishes the possession of opium acquired after the 
publication of the act. 

Says Dwarris in his work on statutes, p. 164, “laws are 
rules of civil conduct, prescribed for, and attaching them- 
selves to the future actions of men. They must from neces- 
sity and from their nature, be prospective, otherwise they 
cannot be rules of civil conduct. Laws cannot attach them- 
selves to conduct antecedent to the creation of the rules 
themselves. This would be a thing impossible, for, at the 
time the particular transaction took place, there being no 
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rule, a law subsequently passed, was not, and from the 
nature of the case, could not have been, an existing rule gov- 
erning such a transaction, it would not then be, in that case, 
a rule of civil conduct. The conduct of the past must stand 
acquitted or condemned, be lawful or unlawful when judged 
by rules which had existence, at the time the transaction 
took place.” 

It is clear that a law undertaking to punish an offence 
committed before the existence of such a law and by such a 
law only, declared criminal would be retrospective and there- 
fore void. 

The reason, however, that retrospective laws are forbidden, 
is, that they are oppressive and unjust. 

To apply these principles to the case at bar: The defen- 
dant in June, 1875, bought a drug, opium, for the possession 
of which (by the terms of a law enacted in August, 1874) he 
well knew he would be liable to be punished, from and after 
August 18th, 1875. 

He is not sought to be punished for acquiring the property 
in June, 1875, but for having it in his possession after the 
18th of August, 1875, that is, on the 8th of November, 1875. 

He cannot say that the law is “retrospective,” for he 
voluntarily acquired the property with ample notice of the 
law, and continued to keep it in his possession after its pos- 
session was unlawful. 

The judgment of the Circuit Court is affirmed. 


The Attorney General for the Crown. 
A. S. Hartwell for defendant. 


Honolulu, April 20th, 1876, 
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A. UNNA vs. KEALAULA. 


THE true construction of Section 1 of the Act of 13th June, 1868, 
entitled “An Act to regulate contracts between masters and ser- 
vants? is, that each version of the contract, Hawaiian and 
English must be signed by both parties. 


The law does not require, in order to the validity of the contract, that 
the servant be furnished with a copy. 


OPINION BY JUDD, J. 


The papers in this case show that on the 23d of February, 
A. D. 1875, the District Judge for Hana, Maui, tried the 
complaint of A. Unna against Kealaula for desertion of his 
service under a contract to labor, dated September Ist, 1874. 
The District Justice remanded the respondent to the service 
of the complainant to work out his contract and ordered 
respondent to serve six months additional time. From this, 
the respondent appealed to the Circuit Judge of the Island 
of Maui. This appeal was heard on the 2d September, 
1875, and the Circuit Judge affirmed the judgment of the 
District Judge, and from this, the respondent appealed to the 
Circuit Court of the second Judicial Circuit. 

The case came on to be heard by the Court in December, 
1875, the jury being waived. The Court took the testimony 
offered and delivered the following judgment: 

“It is claimed that Kealaula (k.) had not received the 
money paid in advance in his own hands, though it is 
admitted that the money was counted out on the table in his 
presence, and that some persons who had claims against him 
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took it without any objection on his part, and apparently by 
his consent, and in his presence. This was a payment by 
Mr. Unna to Kealaula (k.) and a receipt of the money by 
him, Kealaula.” 

But it is again urged that no copy of the contract was 
taken by the servant, Kealaula. 

There is no statute that makes the delivery of a copy to 
the servant necessary for the binding effect of a contract. 
The statute implies'that the servant is to have a copy, but it 
nowhere says that it is necessary to make the contract bind- 
ing. The servant had a right to a copy, but he might waive 
it, and apparently did so. 

But the Statute Laws (section laws 1868, page 40) say 
“all contracts for service between masters and servants, 
where either of the contracting parties is of Hawaiian birth, 
shall be written and printed in both the Hawaiian and English 
languages. No such contracts shall have effect in law when 
executed in the one language only.” 

Now the inspection of this contract shows that the contract 
was executed in the Hawaiian language only, It is urged 
that the contract is executed in the language which Kealaula 
(k.) understood and which alone he understood, and that it 
is unreasonable to require an addition, and to be executed in 
a language which he does not understand. 

The Court does not inquire into the reasons which prompt- 
ed the Legislature to the enactment, but it is certain that the 
law does say that the contract “shall not have effect when 
executed in one language only.” 

And for this reason judgment must be entered for Kealaula. 

From this ruling the complainant took an exception to the 
Supreme Court in Banco. 

It is now urged that, as the point upon which the Circuit 
Court decided the case, was not made by the respondent, the 
Supreme Court in Banco, should pass it by. But where, as 
in this case, the complainant claimed the services of the 
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respondent by virtue of a contract put in evidence by himself, 
the Court in passing upon the case upon appeal, was justified 
in noticing the form of the contract, and in ascertaining 
whether it conformed to law. 

It is therefore competent for this Court on exceptions to 
decide whether the contract, the basis of this action, is in 
conformity with law. 

The contract is as follows: 


AGREEMENT—OLELO AELIKE. 
By this Indenture the Owners of Hana Plantation, Island 
of Maui, of the first part, agree with Kealaula of the second 
part as follows: 


1—I, Kealaula, agree to work faithfully and diligently for 
said Owners of Hana Plantation for the term of eighteen 
months, from the lst day of September, 1874, (each month 
to consist of twenty-six days labor,) in their service and at 
such place as they or their agents may assign me to work, 
not less than ten hours work per day. 


2.—The Owners of Hana Plantation aforesaid agree faith- 
fully to pay to Kealaula the sum of eight dollars ($8.00) for 
each month of faithful service, to the end of the term 
specified above, and also to provide him with poi, not with 
meat, until this agreement expires. 

Ma keia Palapala, ke aelike nei ka Hui Mahiko ma Hana, 
Mokupuni o Maui, ka aoao mua, me Kealaula ka aoao elua, 
penei : 

1.—Owau, o Kealaula ke ae nei au e hana mamuli o ka 
Hui Mahiko ma Hana, i oleloia, no na malama umikumama- 
walu mai ka la 1 o Sepatemaba, 1874, (he iwakaluakumama- 
ono la hana ko kela me keia malama) ma ko lakou hana, ma 
na wahi e haawi mai ai lakou a me ko lakou mau hope ia'u e 
hana me ka hana ikaika, me ka haalele ole, aole emi malalo 
o umi hora hana o ka la. 


2—A ke ae nei ka Hui Mahiko ma Hana, i oleloia, e haa- 
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wi pono aku ia Kealaula i na dala ewalu ($8.00) no kela a me 
keia malama ana e hana pono ai a pau ka manawa, a e hoo- 
lako aku iaia i ka ai, aole ia. 

A no ka oiaio o keia, ke kau nei maua i ko maua mau 
lima i keia la 20 o Augate, 1874. 

No ka Hui Mahiko ma Hana. 


(Signed) A. UNNA. 
(Signed) KEALAULA. 


Ua loaa mua mai no keia aelike ana i keia la na dala kana- 
hikukumamahiku me hapalua ($77.50.) 


(Signed) KEALAULA. 


The question is, whether this contract is “executed in one 
language only.” To “execute” a deed is to make it, or as 
is generally understood, to sign, seal and deliver it, and we 
presume that the Legislature, in the statute referred to, must 
have used the word “execute” in the same sense, that is, to 
“make” the contract, by writing (and) or printing it and 
signing it. 

But the signing of a contract is an essential part of its 
execution: now, the signing required by this statute to be in 
both languages, cannot mean the writing of a man’s name in 
both languages. This would be an absurd construction, for 
the name of a person does not have two versions, one a Ha- 
waiian and one an English. Kealaula for instance, would be 
written in the same way in English or in Hawaiian. 

When, therefore, the statute requires that the contract 
shall be signed (as a part of its execution) in “both lan- 
guages,” it must mean that both the Hawaiian and English 
versions must be signed, and that, too, by both parties. The 
two versions thus signed constitute one contract, “executed 
in both languages,” and in this manner only can the statute 
be complied with. 

It may well be said that a reasonable man would suppose 
that what the Legislature intended to secure was, that the 
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Hawaiian in making a labor contract should be entitled to 
have it in his own language, (the Hawaiian) so that he could 
read it and understand its terms, and that as the Hawaiian 
part of this contract is signed by both parties, the law is 
sufficiently complied with. 

But the above surmised intention of the Legislature would 
not be secured unless the Hawaiian had this Hawaiian copy 
of the contract furnished him for his use and reference. 
This, however, the law does not require, nor was it done in 
the case at bar. 

The intention of the Legislature must be gathered from 
the text of the statute itself, and it distinctly required that 
each contract in its entirety should be executed in both 
languages. 

The contract shown not being thus executed, the exceptions 
are overruled. 

The case of A. Unna vs. Kahue being identical with the 
foregoing, the same reasoning applies, and the exceptions in 
that case are overruled. 


A. S. Hartwell for complainant. 
G. B. Kalaaukane for respondent. 


Honolulu, April 24th, 1876. 
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EMMA KALELEONALANI vs. HOOPIOFPIO, ET ALS. 


Wuere the defendants in ejectment claimed title under a lease 
signed by three individuals as trustees for forty persons not men- 
tioned by name, they can only be charged with three services and 
copies, 


In considering this case, it is to be observed that the lease 
from Hikoni to the several defendants, which has been put 
on file, only professes to lease the land to three persons, Hoo- 
piopio, Kaelemakule, and Upapa. They are, or were to be, 
a committee, or trustees for forty persons not mentioned by 
name. By the bill of costs there appear to have been forty 
services. Some of the people served were not only not on 
the land, but not on the Island of Kauai, and we are not 
advised on what principle any were served who were not 
mentioned in the lease. The forty are not mentioned by 
name, and, for aught that is made to appear to the Court, 
did not make themselves privy in any manner to the contract, 
which merely recites that the three persons mentioned in it 
as parties of the second part, are a committee for forty 
persons. 

The parties who did not hold themselves out as parties to 
the transaction should not have costs to accumulate against 
them; and the three real respondents should not have costs 
accumulated against them capriciously, even if they had all 
made themselves parties to the contract with Hikoni, and 
even if in pursuance of that contract, had entered upon the 
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land, it would have been unnecessary to have served them 
all and it would have been unjust to have caused them such 
an unnecessary expense. The 1105th section of the Civil 
Code moreover provides that in cases of this nature, “ser- 
vice of process upon one of several defendants at law, shall 
be legal service upon all for the purposes of appearance in 
Court, and judgment may be entered against all such co- 
defendants thereon.” So that if the plaintiff proceeded upon 
the idea that the lease was unauthorized, and she wanted to 
have it so declared, she had but three services to make and, 
by the authority of the aforesaid statute, was not under the 
necessity of making more than one service. 

But if the plaintiff disregarded the lease and concluded to 
proceed against those in actual possession, she has proved 
possession only as against six, and by the 1129th Section, it 
would be sufficient to serve on those in actual possession, and 
if no one be in actual possession at the time, service could be 
made by posting a copy of the process and notice to the party 
claiming adversely in some conspicuous place on the prem- 
ises, etc. 

Thus it was not necessary under any circumstances, to 
make so many services. 

We therefore adjudge, that the defendants be charged 
with only three services and copies. 


A. S. Hartwell for plaintiff. 
E. Preston and J. Koii Unauna for defendants. 


Honolulu, May Ist, 1876. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1876. 


Harris and Judd, J. J. 


THE MINISTER oF INTERIOR vs. D. W. Grover and Jonn S. 
SMITHIES,—APPEAL FROM POLICE COURT. 


In A prosecution against a licensed vendor, for selling spirituous 
liquors to natives of this Kingdom, the judgment of the Police 
Court on the facts of the case is final and conclusive. 


Though a trial by jury be thus denied, it is not in violation of Article 
IX of the Constitution. 


Exceptions do not lie from the Police Court. 


OPINION BY HARRIS, J. 


It appears from the papers in this case, that the appellant, 
Glover, is a retail liquor dealer in the city of Honolulu, under 
a license signed the 21st of September, 1875, which was issued 
to him in accordance with the law upon his filing the bond 
required by the 41st Chapter, Section 26 of the Penal Code, 
which reads as follows: “All persons applying for a license 
under the provisions of this chapter shall, before receiving 
the same, file a bond, (in form similar to the following:) the 
same being always subject to the approval of the Minister of 
Interior.” (Follows the form of a bond.) The condition of 
this obligation is as follows: * * * “Now, therefore, if 
during the continuance of this license the said shall 
not contribute to the violation of any of the laws of this 
kingdom, nor violate any of the conditions of his license— 
copy of which is hereto annexed—then this obligation shall 
be void. Otherwise, upon proof being made to the satisfac- 
tion of a common magistrate, without the intervention of a 
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jury, the penalty mentioned in this bond shall be forfeited, 
and the license of the said , this day granted, shall 
be void.” 

On the 11th day of February, 1876, a complaint was made 
against these appellants to forfeit this bond on the ground 
that they had incurred a forfeiture, by the principal’s com- 
mitting an assault and battery in his house, and by selling 
spirituous liquors to natives of this kingdom. On this com- 
plaint, a hearing being had, the appellant, in this case, 


Glover, was found to have committed the offenses and his 
license was revoked, and his bond declared forfeited in the 
Police Court of Honolulu. 

On the rendition of this judgment, the respondents offered 
to appeal generally to the Supreme Court, but a general 
appeal was refused, though the Court did certify an appeal 
in the following words: 

“T hereby certify that on the 16th day of February, 1876, 
I rendered a judgment in favor of the plaintiff in the above 
entitled cause, for the sum of one thousand dollars, being the 
amount of the penalty named in the bond upon which this 
action was brought, together with $7.20 costs, and did order 
and adjudge the license to ensure the performance of the 
conditions of which the said bond was given, to be forfeited 
and void and of no effect; and that an appeal from the said 
judgment was duly noted by the said D. W. Glover and J. 
S. Smithies, to the Supreme Court in Banco, and that the 
said appeal has since been duly perfected according to law. 


“Given under my hand this 19th day of February, 


A. D. 1876. (Signed) W. C. Jones, 
“Police Justice of Honolulu.” 
The defendants excepted to the refusal to allow the appeal 
generally, and noted the following exeeptions to the holding 
of the Magistrate. 
1—That the Police Court erred in not certifying an appeal 
for a trial by jury. 
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2—That the statute on which the said proceedings were 
brought and the said judgment given is unconstitutional and 
void. 

3—That plaintiff’s declaration shows no sufficient cause of 
action, and is otherwise defective and insufficient at law. 

4—That the bond is void for uncertainty, and because the 
conditions thereof were made under duress and constraint. 

This last ground was abandoned at the hearing. 

It is urged that the appeal will lie, notwithstanding the 
clause in the bond to the effect that, “upon proof being 
made to the satisfaction of a common magistrate, without the 
intervention of a jury, the penalty mentioned in this bond 
shall be forfeited,” because the statute which alone gave the 
jurisdiction, gave it subject to appeal. But the statute 
which gives the jurisdiction is the 41st Chapter, Section 26, 
of the Penal Code, which sets forth the form of the bond. 
Now this statute, while investing the common magistrate 
with the jurisdiction in such cases, does not give any right of 
appeal, but seemingly denies it; but, it is said that the 52d 
Chapter, Section 9, of the Penal Code gives the right of 
appeal, and that such right is recognized in the Minister of 
Interior vs. Ritson, 3 Haw. Rep. The statute referred to 
reads as follows: “That the several police and district 
justices throughout the kingdom shall have jurisdiction to 
hear and determine, subject to appeal, all complaints for any 
violation of the license laws, without limit in respect to the 
amount of penalty to be imposed for such violations.” This 
statute, which is general in its terms, does not give a right 
of appeal in the despite of any particular enactment. 

It is said that the condition in the bond to abide by the 
judgment of a common magistrate without the intervention 
of the jury is a mere consent, and cannot give jurisdiction to 
the Court. But it is not the consent of the party to the 
bond, which gives the jurisdiction, but the statute itself of 
which the form of the bond constitutes a part. 
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In the case of the Minister of Interior vs. Ritson referred 
to above, it appears that the then Attorney General con- 
tended that the bond had not the force of a statute, but the 
Court said that the “bond is a material part of the enact- 
ment, and confers rights on parties which the judicial 
authority must regard,” and again, “when we take into con- 
sideration the enlarged jurisdiction of the common magistrate 
upon questions of this character, it conforms to the symmetry 
of our Legislature to give this construction to the bond.” 
Thus it will be seen that it is the statute and not the consent 
of the parties which gave the common magistrate the 
enlarged jurisdiction. 

It is true that the following sentence occurs in the same 
case. “There is a right of appeal, but in cases where the 
proof is positive, this right would doubtless be waived to 
save expense.” 

But on an examination of all the papers it does not appear 
that this remark was connected with any point raised in the 
case, and in the opinion itself, it appears to be a merely in- 
cidental remark—an obiter dictum—not having any weight as 
a decision, or intended to have such weight. 

Sections 893 and 906 are referred to by appellants’ counsel. 
We do not see the application of Section 893. Section 906 
reads as follows: “Neither of the said justices shall have 
power to determine any civil matter required by law to be 
tried by jury, nor to appoint referees in any cause.” But so 
far from the law requiring cases of this nature to be tried by 
a jury, it prohibits them from being so tried. On looking 
over the records of the Court and examining all the cases, it 
appears that some of them were tried by a jury on appeal. 
But it does not appear that the point of the right to such a 
trial was ever raised in those cases. 

The Constitution (1864), Article 9, says that “in all cases 
in which trial by jury has been heretofore used, it shall be 
held inviolable forever,” etc. The Constitution of 1852, 
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which was superseded by that of 1864, contains the same 
provision. 

But the law under consideration has been in operation in 
this country since 1846. So that for six years before the 
promulgation of the Constitution of 1852, trial by jury had 
not been used in cases similar to this, and the jury had never, 
in point of fact, been used for trials of this nature, prior to 
the establishment of constitutional government. 

Therefore, the statutes on which this complaint is made, 
are not unconstitutional, and are therefore not void. 

Article 9 of the Constitution is cited, for the appellant. It 
reads as follows: ‘‘No person shall be compelled, in any 
criminal case, to be a witness against himself; nor be de- 
prived of life, liberty or property without due process of 
law.” We do not see its application, as it does not appear 
that it was sought to make the respondents in the Police 
Court “to be witnesses against themselves,” nor has any one 
sought to “deprive them of their liberty or life” or of their 
“property without due process of law.” 

On the third point; it is said that the “plaintiff’s declara- 
tion shows no sufficient cause of action and is otherwise de- 
fective, because the record shows no prior adjudication, by a 
common magistrate.” We do not see that it was necessary 
that there should have been any “prior adjudication.” It 
was proven then and there, as a part of that case to the satis- 
faction of the magistrate, that the law had been violated in 
the manner alleged, and this was sufficient. + 

Our judgment then is,—that the judgment of the magis- 
trate on the facts of the case, was conclusive and final; and 
. that he committed no errors in law. 

We have treated the paper which we find on file, in the 
form of a bill of exceptions, as a part of the appeal which is 
certified. But in order that it may not be thought that we 
would sanction the allowance and certifying of bills of excep- 
tions by the Police and District Courts, we would call atten- 

45 
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tion to the case of the King vs. Sylvester Cullen, July term, 
1865, wherein it is said that “it is not made a part of the 
duty of Circuit Judges to certify bills of exceptions,” and if 
not of Circuit Judges, certainly not of District Justices or 
Police Magistrates. The Court in that case further pointed 
out that Section 1007 of the Civil Code, in that case made all 
necessary provisions for appeal; and Section 1006 makes all 
necessary provisions in cases from Police and District Courts. 

We presume that these exceptions were meant to be a part 
of the appeal and have the effect to limit the appeal as pro- 
vided by the last three lines of Section 1006. The appeal is 
dismissed with costs. 


The Attorney General for plaintiff. 
A. S. Hartwell for defendants. 


Honolulu, April 24th, 1876. 
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APRIL TERM—1876. 


Harris and Judd, J. J. 
; Zaz 
Board OF EDUCATION vs. WILLIAM H. BAILEY. 


A Commissioner of Boundaries has not jurisdiction to apportion | 
water rights or other appurtenant rights of lands; he may only 
determine boundary lines. 


OPINION BY HARRIS, J. 


On the Sth day of November, 1873, Mr. William H. 
Bailey applied to the Commissioner of Boundaries for the 


HAWAIIAN REPORTS, 1876. 703 


Board of Education v. W. H. Bailey. 


island of Maui, for determination of the boundaries of the 
land called “Makaehu,” situated in Kula, district of Maka- 
wao, island of Maui, and the Board of Education, owning 
the adjoining land of ‘‘Makawae,” appeal from the decision 
made by the Commissioner on that petition. 

It is objected at the hearing before this Court that the 4th 
Section of the Act to facilitate the settlement of boundaries, 
enacts that “all owners of Ahupuaas and Ilis of land within 
this kingdom, whose lands have not been awarded by the 
Land Commissioners, patented or conveyed by deed from 
His Majesty the King, by boundaries decided in such award, 
patent, or deed, are hereby required within five years from 
the 23d day of August, A. D. 1868, to file with the Commis- 
sioner of Boundaries for the circuit in which the land is 
situated, an application to have the boundaries of said land 
decided and certified to by said Commissioner or his suc- 
cessor in office.” And that the petition does not set forth 
that the land under consideration was awarded, deeded or 
patented without the boundaries being described in such 
award, deed or patent, and therefore it was not within the 
authority of the Commissioner. It is asserted, that in point 
of fact, there was no award for this land, and the land Com- 
mission record was produced to support that fact. It is cer- 
tain that the Commissioner would have no right to pass upon 
the title of the land, and it is certain that the Board of 
Education have a right in the land of Makawao. 

Their grant is undisputed. And as the Minister of Inte- 
rior has requested that the Court would go on and adjudicate 
the matter, notwithstanding the objection, and as the said 
Minister has filed his assent in writing, and as, by the filing 
of such assent all parties in interest or who may, possibly, 
have any interest in the land, are before the Court and seek- 
ing its aid, we will proceed with the adjudication. 

It appears from the decision of the Commissioner, which 
is certified up, that after proceeding to set forth the bound- 
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aries by survey, he adds the following words and incorporates 
them into his decision: “And the right to the water of the 
springs of Kawaihou to be divided equally between Maka- 
wao and the Ahupuaa of Makaehu.” 

Both parties are satisfied with the boundaries as set forth 
in the Commissioner’s award, but the Board of Education 
object to the incorporation of the above quoted remark in 
the decree, because the Commissioner’s authority is confined 
to finding the boundaries and setting up the boundary marks. 

We find the objection of the Board of Education well 
taken; when the Commissioner has decided the boundaries, 
he can go no farther; he cannot say the boundaries are thus 
and so, but A has such and such rights on B’s side of the 
boundary. If the spring of Kawaihou falls on the Makawao 
side of the boundary, and the owner of Makaehu thinks that 
he has a right in the spring, he must establish that right in a 
Court of law, if it is denied to him by the owner of Maka- 
wao, and vice versa. And we therefore adjudge that the 
decree of the Commissioner be corrected, by striking out 
the words “a o ka pono wai ma na mapuna wai o Kawaihou 
e mahele like ia no Makawao a me ke Ahupuaa o Maka- 
ehu,” and that the rest of the Commissioner’s award do 
stand affirmed. Let the costs of appeal be divided. 


A. S. Hartwell for plaintiff. 
E. Preston for respondent. 


Honolulu, May 5th, 1876. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1876. 


Harris and Judd, J. J. 


J. Korr Unauna, ADMINISTRATOR OF THE EstaTE oF W. H. 
KAAUWAI, DECEASED, vs. GOODALE ARMSTRONG. 


APPEALS perfected after the opening of the term may be heard at the 
same term. 


Two Justices may constitutionally sit as the full Court in Banco. 


The sale of an intestate’s real property under an order of Court 
licensing him “to sell all the right title and interest of the de- 
ceased in the Ili of land known as P.” is not vitiated because the 
advertising posters recited that such right title and interest were to 
be sold, with a further particular description of the parcels to be 
sold, nor by the statement of the auctioneer at the sale that a 
certain parcel thereof was then under lease, nor by the fact that the 
administrator sold a portion only of the estate which he was li- 
censed to sell. 


Administrators’ and executors’ sales under order of Court are judicial 
sales subject to confirmation, and the statute of frauds, requiring a 
memorandum in writing does not apply to them. 


OPINION BY JUDD, J. 


The first point made by the respondent appellant was, that 
as this appeal was not perfected until after the opening of 
this term, it could not be required under the rules to be heard 
at this term. The Court held that appeals (under Rule 4) per- 
fected after the opening of the term, would be heard at the 
same term, provided there remained sufficient time, and no 
good cause was shown why the appeal should go over. This 
case not being within the exceptions, the appeal was heard. 

The next point was, that “this appeal is to the full Court 
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cene CS a 
in Banco,” under Section 859 of the Civil Code, which by 
Section 827 consists of three Justices. 

The Court held that the decision made some years ago by 
the bench consisting of three Justices, to the effect that a 
judgment of two Justices was constitutional, was binding 
upon the Court in Banco as at present constituted. 

The third point made is, that the bill avers that the plain- 
tiff offered for sale the “Ili of Papohaku” by acres, and the 
respondent became the purchaser of the said ili, containing 
23 45-100 acres, whereas the proofs show that the plaintiff 
was licensed by the Probate Court to sell “all the right, title 
and interest of the said W. H. Kaauwai, deceased, in and to 
the ili of land known as Papohaku,” etc., and that the plain- 
tiff offered the “land in Papohaku, leased to G. Armstrong,” 
etc., and it is urged that the plaintiff sold what the Court did 
not authorize him to sell, and the whole sale is therefore void. 

It is in evidence that a poster was put up at the place of 
sale, reciting that the plaintiff as administrator of W. H. 
Kaauwai deceased, was licensed to sell the right, title and 
interest of the said W. H. Kaauwai deceased, in and to the 
Ili of land known as Papohaku, situated at Wailuku, Maui, 
to wit: “Four parcels of land. 1st—2 chains and 4 
fathoms square; 2d—1 acre and 1 square chain; 3d—114 
acres; 4th—14 acres, 8 chains and 100 fathoms square.” 
These printed conditions of sale, (being thus posted at the 
place of sale, and therefore brought to the knowledge of the 
vendee,) form a part of the terms of the contract and are 
binding upon the parties. Story on sales, Section 463. 

The respondent cannot say that the estate offered was not 
offered as “the right, title and interest of Kaauwai in and to 
the land known as the Ili of Papohaku,” for it was distinctly 
so described in the poster which brought him to the place of 
sale at the time. But parole testimony was adduced appar- 
ently without objection, to vary or restrict the description of 
the estate offered, by showing that the plaintiff, who also 
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acted as auctioneer, stated that the land offered for sale 
“was leased to G. Armstrong.” 

It would seem as if this statement by the auctioneer was 
supplemental to the description on the poster in order to give 
greater certainty, or with the object of warning the pur- 
chaser of the incumbrance and that he could not obtain 
immediate possession of the land, although the sale of the 
right, title and interest of Kaauwai in the land would convey 
to the purchaser only Kaauwai’s interest as lessor. 

The general doctrine is sound, that the printed conditions 
of sale cannot be varied or contradicted by parole evidence 
of verbal statements made by the auctioneer at the time of 
sale, except for the purposes of proving fraud. (See Story 
on contracts; Section 463 and cases cited.) This statement, 
however, does not contradict the poster, and as it may have 
had the effect of making bidders believe that a less quantity 
of land was put up than the administrator was licensed to 
sell, we must treat the statement as made in that way, and we 
conclude that the administrator offered the interest and 
estate of W. H. Kaauwai in that part of the land known as 
the Ili of Papohaku which was under lease to G. Armstrong. 

The administrator had a right to offer less land than his 
license covered, for it was necessary to sell only so much as 
was sufficient to pay the deceased intestate’s debts. 

It is in evidence that Apana 5 of the Royal Patent, No. 
5537, being Apana 4 of the poster, was under lease to Arm- 
strong, and of this, at least, the respondent, according to all 
the testimony, became the purchaser. The sale of this piece 
to him is not void on the ground of its being in amount less 
than the total amount of land authorized to be sold by the 
license of the Probate Court. 

The objection of respondent remains, that as auction sales 
are within the statute of frauds, no memorandum of the sale 
in writing was signed as required by that statute. 

The testimony of H. W. Daniels and J. K. Kaili is conclu- 
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sive on that point—to wit: that the clerk of the adminis- 
trator auctioneer, one J. K. Kaili, wrote at the time of the 
sale the description of the land sold, the amount of acres and 
the price bid per acre, the total amount and the name of the 
purchaser, and that it was signed by the auctioneer. It is 
true that the original memorandum is not produced, but 
both these witnesses testify as to its contents, and the clerk 
testifies that the memorandum filed in the return of the 
administrator, is an exact copy of the original made by him 
a few days after the sale. But if the requirements of the 
statute of frauds had not been complied with, in sales of this 
nature being judicial sales and being subject to confirmation, 
such memoranda are not necessary to their validity. It is 
true that in the case of Smith vs. Arnold, 5 Mason 420, 
Story, J. says that an administrator's sale is not a judicial 
sale, because “the Court when it has once authorized the 
administrator to sell is functus officio and the proceedings of 
the administrator never came before the Court for examina- 
tion or confirmation.” 

But by our statutes and practice, sales by administrators 
have all the characteristics of judicial sales as indicated in 
the decision above cited. They are subject to confirmation 
by the Court which grants the license. 

In the case at bar the sale was distinctly stated both by the 
poster and by the auctioneer verbally to be “subject to the ap- 
proval of the Court at the Court House, Honolulu.” It is true 
that at the time of confirmation in this case, the purchaser was 
not present. But he could have filed his objections and 
made himself a party if he chose. However desirable it 
may be to notify purchasers of the time of the hearing for 
confirmation of such sales, there is no statute requiring it, 
nor does it appear to have been the practice. 

The defendant had notice at the moment of his being 
declared purchaser, that it would be reported to the Court 
for confirmation, and knew that if there were any reasons 
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why he should not take the property which he bid for, he 
would be heard effectually. 

But the failure to notify the purchaser to be present does 
not take away from these sales their judicial character, 
which “from the beginning to the end are under the 
guidance and direction of the Court,” and are not therefore 
“within the mischiefs supposed by the statute of frauds.” 

The decree of the Vice Chancellor is affirmed, with costs. 


E. Preston for defendant. 
A. S. Hartwell for respondent. 


Honolulu, May 9th, 1876. 


SUPREME COURT—IN EQUITY. 


APRIL TERM—1876. 


Harris and Judd, J. J. 


James I. DOWSETT ET AL. vs. KAPILAU. 


A vEED which had never been in defendant’s possession except tem- 
porarily for the purpose of sheltering the grantor’s property from 
his creditors and not with the intention of passing the estate, was 
decreed to be cancelled. 


OPINION BY HARRIS, J. 


This is a bill in equity praying that a deed of conveyance 
of John Booth deceased, to defendant, dated July 29th, 
1868, of certain premises on Smith’s street, Honolulu, be 
declared null and void. 

The petitioners are James I. Dowsett, an alleged creditor 
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and also mortgagee of deceased, the intestate’s administrator, 
Wahinealoha, widow, and heir to one-half intestate’s prop- 
erty, and Sarah Berger and others, heirs to the other half. 

There is no proposition more clearly established than that 
a voluntary conveyance binds parties and privies. See Jack- 
son vs. Garnsey, 16 Johnson, 190, Osborne vs. Moss, 7 John- 
son, 161, et passim. 

The law is likewise plainly settled that a voluntary convey- 
ance, not fraudulent in fact, is good as to subsequent 
creditors, though void as to antecedent creditors. llth 
Wheaton, 1991, Hinds, lessee, vs. Longworth, Sexton vs. 
Wheaton, 8 Wheaton, 229, and a host of other authorities. 

But if the conveyance is meant to defraud existing credit- 
ors, it will not protect the grantee against subsequent credit- 
ors. King vs. Wilcox, 11 Paige, 589, 22 Gratt, 330 (Va.), 
43 Vermont, 48. 

So that admitting that the conveyance under consideration 
is a voluntary one and intended to defraud creditors, it would 
be good against the grantor’s heirs, and the question would 
‘arise as to whether Dowsett is a creditor. The settlement of 
which question is not particularly essential to this case, in 
the conclusion which we have reached. Dowsett had a claim 
of $200, which was secured by a mortgage of a date antece- 
dent to the date of the record of the deed in question, and 
therefore is not affected by the deed; beyond this mortgage 
it does not appear that Dowsett was a creditor of Booth’s at 
the time of Booth’s decease, but he made some payments 
after Booth’s decease which were voluntary payments and 
amount to $150, of which $85 are for mourning for the 
widow and funeral expenses; they would be binding probably 
on the administrator, if he had assets, but are hardly such as 
would entitle Dowsett to relief as a defrauded man by a bill 
to open up and examine the conveyances made by the de- 
ceased in his lifetime. And at all events the effect could 
‘reach no farther than to charge the estate with such sums as 
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might be recovered from the administrator, in this case a 
very inconsiderable sum. 

But the bill asks that the deed in question be adjudged 
void and delivered up for cancellation. 

It cannot be adjudged void by reason of fraud, since, as 
has been said before, even if fraudulent, it is good as against 
the heirs of the grantor, and the other petitioner is not enti- 
tled to this relief. But in order to bind the grantor or his 
heirs, the deed must have been delivered in the lifetime of 
the grantor; so that the question arises whether the deed was 
delivered by the grantor to Kapilau the defendant. 

The deed is dated July 29th, 1868, was acknowledged be- 
fore a notary public and was never recorded until after 
Booth’s death. On the 28th of September of the same year, 
it was in the possession of the grantor, Booth, for on that 
day Booth mortgaged the property to Mr. Dimond, and Mr. 
Dimond saw the deed in Booth’s hands and asked him about 
it and received an answer that it was a sham. On the 21st 
of October following, Kapilau came to the police station- 
house in Honolulu, claiming some personal property taken 
from the property in question on an execution against Booth, 
and Booth came with him, and this deed, now the subject of 
controversy, was among the papers that Kapilau had. It is 
very significant that Booth and Kapilau came together. 
Mahoe says that this defendant, Kapilau, told him that he 
had paid no money for the land, and that the deed had been 
made so that Booth could not mortgage the land, and that 
the defendant further told him that the deed had been taken 
from him by Booth and torn up. It is made to appear con- 
clusively, that Booth was badly in debt and that he lived on 
the premises until the time of his death in like manner as he 
had done prior to the making of the deed, and the deed was 
not recorded until nearly three months after Booth’s death, as 
has been said before. 

Mrs. Long testifies that the plaintiff told her that he got 
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the deed from Booth’s trunk after his decease, on the night 
of his decease. 

Against this there is the testimony of Naluahi who testifies 
that he saw plaintiff give $500 to Booth in May, but saw no 
deed, but that afterward in July, he saw a deed in the hands 
of the defendant. Now the deed was acknowledged before 
the notary public on the 29th of July, and Barney Fisher 
took it after it was acknowledged to be stamped. He says 
that he took it from Booth and returned to Booth, so that if 
Naluahi saw the deed in Kapilau’s hand, it must have been 
in the very last days of July, and it is very evident that in 
September following, it was not in his hands. 

Weighing the testimony, therefore, as carefully as possi- 
ble, we must conclude that if the defendant ever had the 
deed in his possession, it was for a purpose of sheltering the 
property from Booth’s creditors and was returned to Booth 
when that purpose had been served, and the deed was never 
delivered to defendant with the intention of passing the 
estate to him. 

The decree of Mr. Justice Judd is therefore confirmed. 


S. B. Dole for petitioners. 
E. Preston for respondent. 


Honolulu, May 17th, 1876. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1876. 


Harris and Judd, J. J. 


KEKAUA AND Paoa vs. KALEI AND MALIA KALUAHI, 
THE verdict of a jury cannot be examined on a writ of error. 


OPINION BY JUDD, J. 


This case is wrongly entitled, error being assigned by the 
defendants in the original action, they become plaintiffs in 
error, in this case, and the plaintiffs below become defen- 
dants in error. 

The error assigned is that the jury erred in returning a 
verdict for the plaintiffs on the ground that they found that 
the deed under which the defendants claimed, was not a 
good one. 

It is assigned as error that the jury by its verdict, did not 
express any conclusion upon the evidence supporting or 
opposing the title by prescription, also set up by the de- 
fendants. 

Whereas the jury through its foreman stated that they did 
not believe the witness Keliikanakaole, whose evidence had 
been adduced to interrupt the defendants’ prescription. 

It does not appear that any special verdict had been 
required of the jury. 

The object of a writ of error is that the errors assigned 
may be corrected: now the errors of law complained of 
must appear on the record. 

The testimony which led the jury to their verdict is no 
part of the record, nor can remarks which may fall from the 
jury, not expressed in their verdict, be considered as any 
part of the record. 
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It is apparent from the record that the jury did not sustain 
the deed of the defendants, and as they found for the plain- 
tiffs, it must be inferred that they found as proven all the 
facts necessary to make out the plaintiffs’ case, and that they 
did not find the prescription of the defendants as proven, in 
spite of their disbelieving the witness Keliikanakaole. 

We cannot, on a writ of error, invade the province of the 
jury and say that they formed wrong conclusions from the 
testimony, when the testimony upon which they based their 
conclusions does not come up as a part of the record, and in 
reviewing the authorities on this point we can find no case 
where a writ of error has been allowed for this purpose. 
Judgment affirmed. 

S. B. Dole for plaintiffs in error. 

A. S. Hartwell for defendants in error. 


SUPREME COURT—IN BANCO. 


? 


APRIL TERM—1876. 


Harris and Judd, J. J. 


Rex vs. F. T. LENEHAN,—APPEAL FROM POLICE Court. 


A LICENSE issued by the government may be proved and its terms 
shown by the record book of licenses required by law to be kept by 
the Minister of Interior, and also by the copy which by statute is 
annexed the licensee’s bond. 

A prosecution for violation of a license naturally apprises the defen- 
dant that his license is required to be produced, or proved otherwise. 

The testimony of a witness that he himself is a native born Hawaiian 
is aided by his personal appearance and language. 


OPINION BY JUDD, J. 
On the second day of June last, the defendant was con- 
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victed in the Police Court of Honolulu of the offense of 
selling and giving intoxicating liquors to native Hawaiians at 
a place called the “Royal Hotel,” he being at that time a 
licensed retailer, and he was fined $300. He appealed to the 
Supreme Court in Banco on the following points of law: 

1—There was no legal evidence adduced before the magis- 
trate of the fact charged, that defendant held a license to 
vend spirituous liquor at retail at the time of the alleged sale 
to native Hawaiians. 

2—There was no legal evidence that the persons to whom 
the liquor was sold were native Hawaiians. 

On the first point—the magistrate certifies up, that the 
Chief Clerk of the Interior Department testified that he 
delivered a retail spirit license to defendant on the 26th of 
January, 1876, for the Royal Hotel, and he produced the 
. application of the defendant for the same; the bond filed’ by 
him, and a copy of the license was objected to, whereupon 
the crown prosecutor gave notice to the defendant to produce 
the original. To which defendant made the objection that 
the notice to produce was not made in time. 

The magistrate ruled that the notice was in time, as defen- 
dant was presumed to be in possession of his license and that 
unless the original was produced he should admit the copy in 
evidence. Original was not produced and the copy was 
admitted. 

It was not necessary for us to decide in this case, whether 
the production of the original license itself’ was the only evi- 
dence or even the best evidence of the fact that defendant 
was at the time of the alleged sale a licensed vender of 
spirituous liquors. If the record required by law to be kept, 
to wit: the book of licenses designated in Section 28 of 
Chapter 41 of the Penal Code, had been produced, duly 
verified, and the entry shown of a license granted to defen- 
dant, his place of abode, the character of the license, the 
amount paid, and the date, it would have been sufficient 
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evidence of the fact that defeħdant then held such a license, 
if the year since granting his license had not expired. 3 
Pick. 280, 19 Pick. 396. 12 Cush. 502. 

In this case, however, the Clerk of the Interior Depart- 
ment produced the bond filed by defendant, and the copy of 
the license required by the statute form of the bond to be 
annexed to the bond. (See Section 26, Chapter 41 of Penal 
Code,) and this would seem to be sufficient. 

But it is contended that the notice to produce the original 
license was not reasonable. Now whether a notice is reason- 
able or not is a question upon which the Court must exercise 
a sound discretion in reference to the circumstances of the 
particular case. 3 Wend. 296, 7 Cow. 739. 7 Wend. 216, 
13 Wend. 505. 

The nature of this action would naturally apprise the 
defendant that the government would charge him either 
with the possession of the license or that proof would be 
offered that such a license had been issued to him. The 
demand for it then could not have surprised defendant. 

The Court notice also that the place of business, where 
this license authorized the vending of spirituous liquors, is 
described in the bond produced as the Royal Hotel, corner 
of Merchant and Nuuanu streets, Honolulu, being in the 
square adjoining the Police Court. This was quite accessible 
to the defendant and an opportunity was offered him tọ pro- 
duce the original, which we must infer he declined to avail 
himself of, as the magistrate notes “original not produced.” 
Under the circumstances, therefore, a delay of only say five 
minutes would have been necessary to enable the defendant 
to produce the license, and notice early in the trial was suffi- 
cient in this case, no disposition being shown by defendant of 
a willingness to produce it. 

On the second point. The magistrate took the testimony 
of the several persons to whom the liquor was sold who 
swore that they were native Hawaiians, born in this King- 
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dom. But the magistrate had also the appearance of the 
witnesses to guide him in judging of their nationality, to 
wit: their complexion, language, &c., and we cannot presume 
that the only evidence which led him to the conclusion that 
they were native Hawaiians was the statement of each 
individual that they were such. 

For this reason it is not necessary to rule upon the ques- 
tion as to whether the birth place of a person can be proved 
by his own statement. The appeal is dismissed. 


Attorney General Castle for the Crown. 
A. S. Hartwell and E. T. O’Halloran for defendant. 


Honolulu, July 21st, 1876. 


SUPREME COURT—IN EQUITY. 


JULY TERM—1876. 


Harris and Judd, J. J. 


Awa (CHINAMAN) vs. J. KAMIO, ADMINISTRATOR. 


Tue plaintiff having sued as a partner for a share of proceeds, and 
failing to prove partnership, is not barred from bringing an action 
on a quantum meruit. 

To show the value of agricultural labor, proof may be given of labor 
in raising a different crop from that in question. 

It is a proper instruction to the jury to find for the side on which the 
evidence preponderated. 


OPINION BY HARRIS, J. 


The first ground of exception is that the defendant had 
judgment at this term of the Court in another action in 
46 


718 HAWAIIAN REPORTS, 1876. 


Awa v. J. Kamio. 


which the plaintiff claimed a sum of money, being half of 
the proceeds of an awa crop, said to belong to him and the 
deceased man Aniani as partners. 

This suit was in the nature of an action for the conversion 
of partnership goods, over which the plaintiff averred that 
he had a right as a partner. He might have claimed the 
whole goods, as well as a half of them, if he had chosen. 
The whole question raised was partnership or no partnership. 
Under the allegations and proofs, if he were a partner he 
was entitled to recover without abatement and would have 
been entitled to recover, if he had claimed the whole of the 
crop. If he did not show himself to be a partner under the 
allegations and proofs in the first action, he would not be 
entitled to recover anything. The jury was so instructed 
and found that he was not a partner. 

In this action the plaintiff accepts the first verdict as con- 
clusive, and brings his action claiming a quantum meruit for 
work and labor done by him for the benefit of Aniani and 
his estate. 

This is clearly a different cause of action certainly not 
adjudicated in the first suit. Therefore the first exception is 
overruled. 

On the second point of exception we are of opinion that 
Ali’s testimony of what he was paying on a rice plantation 
was admissible. 

The planting of rice as well as of awa is an agricultural 
operation and required a like kind of labor. One might as 
well say that hoeing corn and mowing grass, or planting 
potatoes and planting wheat were not similar employments. 

Upon the third exception, the concluding instruction of 
the Court to wit: That the jury would find for the side on 
which the evidence preponderated, was all that the defen- 
dant could require. 

With regard to the last exception, namely the introduction 
of the Chinese account book, to show what had been done 
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with some money which appeared during the trial to have 
been received by the plaintiff for the sale of some awa: 

It is sufficient to say that there was no notice of set off 
given by the defendant, and the whole question of the 
money received for awa was therefore not in issue. It 
having transpired in the course of the testimony that a sum of 
money had been received, it neither harmed nor benefited one 
side or the other to continue to show what had become of it. 

Exceptions overruled and plaintiff may have judgment on 
the verdict. 


Castle and Smith for plaintiff. 
A. S. Hartwell for defendant. 


SUPREME COURT—IN BANCO. 


JULY TERM—1876. 
Harris and Judd, J. J. 


STEPHEN SPENCER vs. C. S. Bartow AND F. T. LENEHAN, 
ASSIGNEES OF M. T. DONNELL, A BANKRUPT. 


THE mortgage of incoming stock or personal property other than 
goods which can be shown to have been bought and paid for with 
moneys arising from the sale of property actually or potentially in 
possession at the date of the mortgage, is void as against creditors 
and assignees. 


Submission to the Court on an agreed statement of facts. 


OPINION BY JUDD, J. 
The plaintiff claims the sum of $1531.00 from the pro- 
ceeds of certain goods and chattels of the defendant’s bank- 
rupt, sold by them as his assignees. 
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The plaintiff claims as mortgagee under a chattel mort- 
gage dated May 6th, 1872, duly recorded, of the following 
described property, viz: “One hearse, one express wagon, 
one pair of horses and one set of double harness, also all the 
furniture of every description, and all cabinet maker’s tools 
now in my warehouse and shop No. 88 King street, or that 
may hereafter come into the said warehouse and shop No. 88 
King street.” 

The statements of facts shows that none of the goods and 
chattels which came into the defendant’s possession, and 
which they sold as the mortgagor’s assignees in bankruptcy, 
were in the possession of the mortgagor at the time the 
mortgage was executed, but were acquired by him subse- 
quently, and that none of the said goods were purchased with 
the proceeds of the goods included in the mortgage or 
exchanged therefor, except one buggy which was exchanged 
for a set of furniture which was in the possession of the said 
Donnell at the time of the execution of the mortgage. 

The question presented is whether a mortgage of “furni- 
ture and cabinet makers tools that may hereafter come into 
my warehouse and shop,” &c., is valid as against the mort- 
gagor’s assignees. Hilliard says, “as. a general rule, an 
assignment will not at law pass chattels not in existence, or 
not in the ownership of the grantor, or not sufficiently appro- 
priated at the time of the assignment, may have effect by a 
subsequent act of the grantor in furtherance of the original 
disposition.” 2 Hill, mtges., p. 336. In Jones ws. Richard- 
son 10, Met. 488, it is said: “That a person cannot grant or 
mortgage, property, of which he is not possessed, and to 
which he has no title is a maxim of the law too plain to need 
illustration and which is fully supported by all the au- 
thorities. 

“It is true that a person may grant personal property of 
which he is potentially though not actually possessed. A 
man may therefore grant all the wool that shall grow on the 
sheep, which he owns at the time of the grant, but not the 
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wool which shall grow on sheep not his, but which he after- 
wards may buy.” 

See also—Charley vs. Joslyn, 7 Gray, 589. Barnard vs. 
Eaton, 2 Cush., 294. Moody vs. Wright, 13 Met., 31. 

In the case of Hardy vs. Ruggles et al., 1 Hawaiian Rep. 
p. 231, Judge Robertson said: “The most objectionable 
feature in the mortgage and one upon which I have reflected 
deeply is the clause which includes in the transfer ‘all the 
incoming stock in trade of every kind and character what- 
ever. I am of the opinion, that so far as this provision was 
intended to apply to any incoming stock, other than goods 
which can be shown to have been bought and paid for with 
monies arising from the sale of the stock in the store at the 
time the mortgage was executed, such provision must be 
regarded as void so far as third parties are concerned.” 

This mortgage then of goods which Donnell did not own 
when the mortgage was made and which were not in his 
possession, is void as against his creditors and also as against 
his assignees in bankruptcy who represent them. 

The point made by the plaintiff that he took possession of 
these goods on the day of the bankrupt’s failure, but before 
the attachment by the Marshal, cannot avail him any, for it 
would be trespass for him to take goods which were not 
covered by his mortgage. 

As regards the buggy; it is admitted that it was received 
by Donnell in exchange for a set of furniture which was in 
his possession at the time the mortgage was executed and 
covered by it. 

Without discussing other authorities, it seems to us that it 
falls within the principle of Hardy vs. Ruggles above cited, 
that is, it is the “fruit, and springs naturally out of the 
chattels enumerated in the mortgage” being “goods pur- 
chased and paid for with the proceeds of the original goods,” 
for the buggy was substituted for the set of furniture, and 
that would be no different from selling the furniture and 
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with the proceeds purchasing the buggy. Judgment for 
plaintiff for $162.50. Costs divided. 


Cecil Brown for plaintiff. 
E. T. O’Halloran for defendants. 


Honolulu, August 8th, 1876. 


SUPREME COURT—IN BANCO. 


JULY TERM—1876. 


Harris and Judd, J. J. 


In THE MATTER OF THE ESTATE OF PUHI, DECEASED. 


Propate of an earlier will revoked, but with costs against a party 
who had fraudulently propounded it. 


OPINION BY HARRIS, J. 


This case presents a singular statement of facts. It 
appears that after the decease of S. Puhi, one John Ii, 
together with one Sylva were appointed administrators of his 
estate at Lahaina, Maui, as having died intestate, by the 
Circuit Judge of that district, on the 26th of January, 1872. 

In the proceedings before the Circuit Judge this John Ii, 
who is the same person who propounds the will under con- 
sideration, was a witness, and swore that he (Puhi) died 
without making a will, and he had never heard him say that 
he had made a will. On the 9th of December, 1872, a will 
of Puhi’s was offered for probate at Honolulu before one of 
the Justices of the Supreme Court sitting as Judge of Pro- 
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bate, which will was dated the 9th of March, 1869, in favor 
of His Majesty Kamehameha V. This will was declared 
duly proven. The same Ii was a witness and testified that 
Puhi did not tell him who he had left his property to. 

On the 20th of October, 1873, the present will was offered 
for probate. This will bears date, 23d November, 1871. It 
differs from the first will by devising a piece of land in 
Molokai to J. M. Kanoa. The King Kamehameha V. had 
died in the meantime. 

It appears that the application to prove the last mentioned 
will was made under the name of Kanoa, whilst he testified 
before Judge Fornander and at the hearing for probate of 
the first will under the name of Ii, so that no suspicions were 
excited regarding his identity, and the second will was 
declared duly proven. But it having been discovered that 
the man who propounds the second will under the name of 
Kanoa, was the same who testified at Lahaina under the 
name of Ii, motion is made to set aside the probate of the 
second will as having been fraudulently procured. 

It is made to appear that he is known under both names. 

It is now made to appear that the proponent himself wrote 
the second will on the day of Puhi’s decease, and the testi- 
mony of the witness to the will and of other witnesses as 
well, who testified to being present, seem to us to be very 
conclusive on the fact of the will having been made. 

The solution of this singular conduct seems to us to be, 
that the will was actually made as testified to, and that Ii 
alias Kanoa undertook to suppress it, with a view of depriv- 
ing the King of his bequest and of dividing the estate be- 
tween himself and another relative of the deceased; that 
when the first will was propounded, the consciousness of his 
first sin, made him afraid to bring forward the second will, 
and now the death of King Kamehameha V., combined with 
the desire of possessing the property, and, as it is said, a 
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fear of being displaced from it, has induced him to bring 
forward the second will. 

Certainly, the heirs of His late Majesty had good reason 
for moving to set aside the probate, and if the proof was not 
so strong that the will in question was really executed by a 
person having a knowledge of what he was doing and intend- 
ing that the property should go as he devised, the conduct of 
the proponent of the will would undoubtedly break it down. 

We are, however, convinced that the fraud was in the 
proceedings before Judge Fornander at Maui, that Ii alias 
Kanoa fraudulently suppressed the second will, and that it is 
the last will and testament of Puhi and so we do adjudge; 
but we likewise adjudge that Ii or Kanoa shall pay all the 
costs which have been incurred from the attempt to prove 
the will dated the 9th of March, 1869, which was admitted 
December 9th, 1872, to the present time. 


A. S. Hartwell for petitioner. 
E. Preston for respondent. 


Honolulu, August 10th, 1876. 


HAWAIIAN REPORTS, 1876. 725 


Paahana v. Bila. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1876. 
Harris and Judd, J. J. 


PAAHANA vs. BILA. 


WHEN, in a submission under the Code the facts of the case disclose 
a fundamental question decisive of the rights of the parties, 
although it be not the question submitted, the Court must con- 
sider it. 

The conveyance of land to husband and wife and their heirs vests the 
entirety in each of them, and upon the death of one the survivor 
takes the entire estate. 


OPINION BY JUDD, J. 


This is a submission under the Code, in which it appears 
that on the 27th September, 1876, a piece of land on Punch 
Bowl street, Honolulu, was conveyed by one Naomi to 
Kenao and Haliata his wife; that on the 5th January, 1873, 
Kenao died, leaving a will in which Haliata his wife and two 
children, Paahana (the plaintiff) and Ninia are named; that 
Haliata and Ninia have since died, and that Haliata left by 
will all her property to Bila (the defendant) her second 
husband, 

The Court is asked in the submission to construe the will 
of Kenao. The plaintiff Paahana, claims that it left this pro- 
perty of Kenao’s to the devisees named as joint-tenants, and 
that on the decease of Haliata and Ninia the property vested 
in Paahana as the survivor; the defendant claims that the 
will of Kenao left the estate to Haliata in fee, with an estate 
for life in Paahana and Ninia, and that Ninia having died, 
by the will of Haliata the fee is now in the defendant subject 
only to the life estate of Paahana. 
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At the last term of this Court when this submission was 
first presented, it was suggested to counsel, that the fact, 
which appears in the agreed statement, that the real estate, 
the subject matter of this controversy, was conveyed to 
Kenao and Haliata his wife, might be decisive of the rights 
of the parties in this case. But it is urged by the plaintiff’s 
counsel that the submission asked for the construction of 
Kenao’s will only, and that the Court is limited to this 
question. 

Section 1140 of the Civil Code authorizes parties to a ques- 
tion in difference which might be the question of a civil 
action in the Supreme Court, to agree upon a case containing 
the facts upon which the controversy depends, and present a 
submission of the same, etc., etc. The question in difference 
of course is the rights of the parties to the submission in the 
property. 

Now it seems to us that where the submission of “the 
facts of the case” discloses a fundamental question, decisive 
of the rights of the “parties to the question in difference,” 
the Court must consider it, notwithstanding it may not be 
the particular question which the parties have put at issue. 

In the submission before us it would be labor uselessly 
expended for the Court to construe the will of Kenao with 
the liability of being obliged (as soon as the case could be 
brought) to decide that no estate vested in Kenao capable of 
being devised by will. We consider, therefore, that the 
title of Kenao in the property is fairly raised by the state- 
ment in the submission, that the premises “were conveyed 
to Kenao and Haliata his wife.” 

In Washburn on Real Property, p. 278, the author says, 
“in consequence of the theoretic unity and entirety of the 
ownership of husband and wife in respect to their interest in 
lands, they cannot take by purchase in moieties, and where 
land was conveyed to hold in common and not in joint 
tenancy, they were held to take an entirety of estate without 
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regard to the intent. They are not properly joint tenants of 
such lands, since, though there is a right of survivorship, 
neither can convey so as to defeat this right in the other. 
Each takes an entirety of the estate.” (See also Schouler 
Dom. Rel. p. 288.) 

The view that a conveyance of land to husband and wife 
and their heirs, vests the entirety in each of them and upon 
the death of one the survivor takes the whole estate, is abun- 
dantly supported by Q. Blackstone Cow. 182; Co. Litt. 187; 
Wight vs. Selden, 20, N. Y. 320; Jackson vs. Stevens, 16, 
Johnson’s 110; Barber vs. Harrie, 15, Wend. 615; Doc vs. 
Howland, 8 Cow. 278. . 

The death of Kenao vested the entire estate in Haliata the 
survivor, who is now represented by Bila the defendant. 
Paahana takes nothing by Kenao’s will, for there was nothing 
for him to devise. 

Judgment for defendant, but costs to be paid by him, as 
he might have taken this position earlier and saved the 
plaintiff the expense of an action. 


S. B. Dole for plaintiff. 
Cecil Brown for defendant. 


Honolulu, November 2d, 1876. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1876. 


Harris and Judd, J. J. 


Luxa vs. PooHINA. 


THE provision for proceedings on exceptions to the ruling of the 
Court, in Sections 834 to 839 of the Civil Code, is not controlled by 
‘the provision in Section 1156 for a new trial, although the result of 
exceptions taken may be the ordering of new trial. 


OPINION BY HARRIS, J. 


At this term of the Court there was a verdict for the 
plaintiff. 

The action was for supplies furnished to the defendant’s 
wife, who was living apart from the defendant. Evidence 
was offered to show that the wife was living apart from her 
husband because of his adultery, and had continued to do so 
for a long time. Evidence was likewise offered to prove that 
the wife of the defendant whilst so living apart from her 
husband had committed adultery; and the defendant’s coun- 
sel asked the Court to instruct the jury “that if the jury 
find that Kupihea the woman, was justified in separating 
from her husband, but that she had since lived in adultery, 
they will find for the defendant,’ which instruction the 
Court refused, and exception was duly noted and finally 
reduced to writing, and allowed by the judge on the 20th of 
October, all of which is in accordance with the 836th Section 
of the Civil Code. And now it is alleged that the excep- 
tions may not be heard, because that if the opinion of the 
Court shall be that the ruling should have been made as 
asked, the effect would be that a new trial would be ordered, 
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and that all the requirements of the Section 1156 (new trial) 
have not been complied with. It appears that every direc- 
tion indicated by the statute touching exception to the ruling 
of the Court was followed by defendant’s counsel, and it 
would appear by the perusal of the Sections 834 and 839 
inclusive, that the 1156th Section of the Civil Code is meant 
to apply to a different state of the trial than where excep- 
tions to the ruling of the Court are regularly and systematic- 
ally noted during the trial. The 1156th Section is meant to 
apply to motions for a new trial which may come to the 
knowledge of the party, say, after the case is gone to the 
jury; as for instance, if the verdict is contrary to law, as 
given by the Court, or contrary to the weight of evidence, or 
the jury misbehaved themselves, or new evidence be discov- 
ered, or any other of the numerous cases for a new trial may 
be shown. But the law and rights of parties under excep- 
tions to the ruling of the Court at the trial is distinctly laid 
down in the Sections above referred to from 834 to 839. 
For instance, if the Court should reserve a question for the 
consideration of the full Court as is provided in the 834th 
Section, it would not be seriously contended that all the pro- 
visions of the 1156th Section would have to be complied 
with; or again, if the question should be reserved by the 
Court on a motion of either party, and the 836th Section is a 
mere pursuance of the same remedy when the Justice who 
may hold the Court does not see fit to reserve the point, 
whilst the 837th Section distinctly enacts that “upon allow- 
ance of such exception the questions arising thereon shall be 
considered by the full Court.” Whatever may be the effect 
of the ruling by the Court on the exceptions, the statute is 
that the Court must consider them; and the 839th Section 
provides as follows: “When judgment shall have been ren- 
dered in any case in which exceptions have been allowed, 
the judgment may be vacated by the full Court, without any 
writ of error, in like manner as if it had been entered by 
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mistake, and thereupon such further proceedings shall be 
had in the case, as to law and justice shall appertain.” The 
defendant did not present his exception for allowance until 
fifteen days after verdict rendered. It is true that by so 
doing he subjected himself to the chance that the plaintiff 
would take out execution on the completion of ten days in 
accordance with the 1155th Section of the Civil Code, and 
this might have subjected him to the inconvenience of 
moving for a stay of execution, but as it is, he appears to be 
rectus im curia. 


S. B. Dole for plaintiff. 
E. Preston and L. McCully for defendant. 


Honolulu, October 27th, 1876. 


SUPREME COURT—IN EQUITY. 


OCTOBER TERM—1876. 


Harris and Judd, J. J. 


AHUNA AND ALONA vs. J. M. KAUAHIKAUA ET AL. 


WuereE it is doubtful if the remedy by law in damages for non- 
performance of contract will give adequate compensation, the 
plaintiff may elect to proceed by equity for specific performance. 


OPINION BY HARRIS, J. 


The bill was filed June 13th, 1876, setting forth that the 
plaintiffs had purchased from the defendants on the 27th day 
of May, 1876, all their growing crop of rice at $1.95 per 100 
pounds—$300 to be paid on the Ist day of July which was 
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previous to the harvesting of the crop, and the balance to be 
paid in five months from the same day; and the bill further 
alleges that it was then and there agreed that a more formal 
agreement should be drawn up to be signed by the parties, 
and that such an agreement was drawn and offered to defen- 
dants June 7th, and that they refused to sign it, giving as a 
reason that the rice had risen in value. The bill further 
alleges that in consequence of the contract the plaintiffs had 
agreed to deliver the same rice for a profit of $400 or there- 
abouts; that the plaintiffs will lose that sum, and be liable 
for damages on their own contract to deliver, and that they 
are liable to irreparable loss, unless a specific performance is 
enforced; and further that the defendants are about to dis- 
pose of the rice, and are unable to respond to the damages 
which the plaintiffs are liable to be subjected to, and prays 
an injunction against the sale, and that the defendants be 
required to deliver the said crop of rice. 

The plaintiffs bring into Court the $300 in money, and 
offer to have executed any obligation securing the payment 
of the amount which may be found due when the rice shall 
be harvested, and the weight ascertained. 

To this bill defendants demurred alleging want of equity 
jurisdiction, and upon the demurrer being overruled, no 
exception was taken, and answer was made, in which there 
was no further exception taken to the jurisdiction. But the 
defendants say that the reason of refusing to deliver was not 
the advance in rice, but because that one of the defendants 
had had a previous transaction with one of the plaintiffs, and 
had been kept out of his money a year; that the defendants 
had written the letter, but expected the plaintiffs would com- 
ply with the terms of the offer contained in the letter, before 
a binding contract should be effected. 

There was no appeal taken from the decision overruling 
the demurrer, nor was the question of jurisdiction raised 
again in the answer, but as it has been made a point in the 
appeal, we will consider it. 
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It is said that the complainants will have an ample remedy 
at law. This case differs essentially from a bargain to 
deliver 50,000 pounds of rice. If it is a contract at all, it is 
a contract to deliver the whole of a certain crop, whether it 
be more or less. The plaintiffs have no means of ascertaining 
either the quantity or quality until it shall have been har- 
vested. But they learn that the defendants will not deliver 
it, and have good reason to believe that they intend to 
deliver it to some one else; they, therefore, pray for an 
injunction to forbid their delivering it to others. They had 
no means of knowing what the price would be at the time of 
delivery, and, relying on the contract, have re-contracted to 
deliver it to another, and had no means of ascertaining what 
they would be obliged to pay for non-compliance with their 
own contract to deliver, and therefore claim the specific 
fulfillment of their contract. “It is against conscience that 
a party should have the right of election whether he shall 
perform his covenant or only pay damages for the breach of 
it. But there is no reasonable objection to allow the party 
who is to be injured by the breach to have an election either 
to take damages at law or to have a specific performance in 
equity. The remedies are concurrent, but not co-extensive 
with each other. The question is therefore of the con- 
venience of leaving the party to his remedy in damages at 
law where that will give him a full and clear compensation,” 
(Story’s Equity Jurisprudence, p. 717). If therefore there is 
any doubt whether plaintiffs would have an adequate remedy 
at law, there can be no reason why the defendants should not 
be required in equity to perform their contract. 

These plaintiffs have shown, as is set forth above, very 
good reason to believe that they would not have an adequate 
remedy, certainly at the time of commencing these proceed- 
ings, and that, too, exclusive of their averment that the 
defendants would be pecuniarily unable to respond in dam- 
ages, if this crop of rice should become unavailable, as it 
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probably would be before a final judgment could be reached, 
unless they are restrained by injunction from disposing of it. 
It will be observed in passing that, in this case, the injunc- 
tion and the necessity of it involves the whole merits of the 
case, and therefore would dispose of the question of jurisdic- 
tion effectually. The respondents can have no reason to 
complain of being required to keep their contract. Since in 
their answer they aver that, in their refusal, they are not 
actuated by the desire to obtain a higher price for their rice, 
but by a fear that they would not get the money for it, 
which fear is based on some previous transaction with one of 
the plaintiffs; now by the tenders by the bill, and in open 
Court as well as by the decree, they were rendered abso- 
lutely secure of their money. 

The fact is that the answer is not in good faith in this 
respect, for if it were, on being secured beyond question, 
they would cease to object to the performance of their con- 
tract. By their answer they admit that they declined to 
take the guarantee of Messrs. Chulan & Co., a well known 
and most responsible firm, without suggesting any other, and 
they moreover knew of the previous transaction with the 
plaintiffs as well on the day of accepting their offer as on the 
day when they averred that they would not deliver, and rice 
had, in fact, advanced in the meantime. 

But the respondents say that they did not contract, but 
only agreed that they would contract, and when the contract 
was sent to them, the terms were varied. Their letter of 
May 27th, in the Hawaiian language translated, reads as 
follows: 

“AHUNA,—Our rice is sold to you and Alona, at the price 
of $1.95 per 100 pounds, $300 to be paid in advance, the 
balance at five months. Do you write a covenant for the 
rice, binding the names of Alona and your own; write first 
your name, and if we see that the paper is not written prop- 


erly, we shall refuse it. The five months covenanted shall 
47 
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begin on the Ist day of July, and the aforesaid $300 to be 
paid in advance on the first day of July of the present 
year, 


We the company whose names appear below, 


(Signed) J. M. KAUAHIKAUA, ae 
(Signed) S. KAAIMANU, characters 

Certainly this shows an offer and the complete acceptance 
of it. The whole rice is sold for an agreed price and terms; 
it requires no other names than the plaintiffs; it tells them to 
write a paper binding themselves. It does not require any 
surety, or any agreement to be signed by both parties, and 
merely says that if the paper is wrongly written they will 
not accept it, which is the same thing as one agreeing to buy 
a house, and the seller to make a deed, which the buyer 
reserves the right to refuse, if it shall not be well drawn. 
Wherein does this fail of completeness of a contract? Not 
at all; and if they did not like the form of plaintiffs’ reply 
(agreement) forwarded in obedience to this letter, it was 
their duty to point out what fault they found with it. 

The paper that was sent is in the form of a mutual agree- 
ment, which was certainly unnecessary, and indicates mis- 
apprehension of the requirement of the letter, but at the 
same time is none the worse for defendants. It reads as 
follows: 

“J. M. Kauahikaua and S. Kaaimanu, and Leyonu, of 
Puheemiki, Island of Oahu, H. I., agree to sell and deliver 
to Ahuna and Alona, of Oahu, aforesaid, 50,000 pounds more 
or less of good, clear, merchantable paddy, being the grow- 
ing crop about to be harvested, on or before the Ist day of 
August, A. D. 1876. And the said Ahuna and Alona agree 
to pay for the said paddy one dollar and ninety-five cents 
($1.95) per hundred pounds; $300 to be paid in cash on the 
Ist day of July, 1876, and the balance to be paid five months 
from first payment, the said Ahuna and Alona giving a note 


HAWAIIAN REPORTS, 1876. 735 


Ahuna and Alona v. J. M. Kauahikaua et al. 
for said balance, after the amount shall have been ascer- 
tained, by the delivery of said paddy. i 


“Done at ............ this .....------- day of June, A. D. 1876. 
“Witness 4 


One of the variations indicated by counsel is that 50,000 
pounds is mentioned in this agreement and is not in the 
letter. But it says “more or less” being the growing crop, 
and is in fact no different than if it had said “the growing 
crop estimated at 50,000 pounds.” The other variation is 
“good, clean, merchantable paddy,” which words are not in 
the letter. These words are mercantile phrases, and in this 
case mean nothing further than that the paddy is to be well 
thrashed out and winnowed, or in other words they are to 
pay for paddy and not rice, straw or chaff, and if defendant 
did not like the words he might easily strike them out. 

Then the letter of May 27th constitutes the agreement, the 
full and unequivocal acceptance of an offer previously made. 
The contract was then complete, and all the defendants 
required by their letter was the written statement of the 
plaintiffs as a memorandum for themselves of the contract of 
which the letter would serve as a memorandum for plaintiffs. 

There is no reason why the defendants should not perform 
the contract thus clearly, deliberately and effectually entered 
into, and accordingly the decree below is affirmed. 


W. C. Jones and R. F. Bickerton for plaintiffs. 
E. Preston and A. S. Hartwell for defendants appellant. 


Honolulu, November 6th, 1876. 


736 HAWAIIAN REPORTS, 1876. 
In re petition of F. T. Lenehan et al. 


SUPREME COURT—IN BANCO. 


Harris and Judd, J. J. 


In rE PETITION oF F. T. LENEHAN ET AL., FOR A WRIT OF 
MANDAMUS. 


APPEALS from a single Justice to the Supreme Court in Banco may 
be heard by the Judges in Chambers before the occurring of the 
regular law term. 


Appeal may be taken from the ruling of a Justice in Chambers deny- 
ing a Writ of Mandamus to the Court in Banco. 


The papers in this case show that the Minister of the 
Interior brought an action against F. T. Lenehan and A. S. 
Cleghorn in the Police Court of Honolulu to recover the 
penalty of a bond of the principal defendant as licensed 
vendor of spirituous liquors at retail. Judgment was ren- 
dered for the plaintiff on the 18th of August, 1876. The 
defendants noted an appeal to the Supreme Court and asked 
for a certificate, which was refused by the Police Justice on 
the 25th of August. 

On the same day the defendants applied by petition to the 
First Associate Justice of the Supreme Court at Chambers 
for a Writ of Mandamus, to compel the Police Justice to 
certify up the said appeal. $ 

An order to show cause was issued returnable on the 30th 
August. The Police Justice sent up his record and submit- 
ted that upon the records he was right in refusing the 
appeal, thus exhibiting the whole case at once. Argument 
was had and the writ was, on the 23d October, 1876, refused. 

The petitioners noted an appeal, verbally, the same day, 
and on the 25th October the Attorney General appeared 
before the Supreme Court, then sitting in Banco at the term, 
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and asked the Court to set some time in vacation for hearing 
the question he intended to raise as to whether an appeal 
would lie from an order at Chambers refusing a Writ of 
Mandamus. The Court set the 2d of November for the 
hearing, and the counsel for the petitioners took notice. 
The Supreme Court adjourned sine die on the 27th of 
October. 

The members of the Court came in on the 2d November, 
but the case went over until the 3d, when the Attorney 
General moved to dismiss the appeal on the ground that the 
order of the First Associate denying the writ could not be 
appealed from. The counsel for the petitioners submitted 
that he is not called upon to present his case, because under 
the statute and rules of Court the appeal and all questions 
concerning it come on for hearing at the next regular term of 
the Appellate Court. 

Section 859 of the Civil Code allows an appeal to the full 
Court in Banco from any decision, judgment, order, or 
decree made by any Justice of the Supreme Court at Cham- 
bers. There is nothing in the statute limiting the power of 
the Court to hear such appeals to their sessions during the 
four regular law terms prescribed by statute. 

If the original jurisdiction being at Chambers may be 
invoked at all times, the statute allowing an appeal should’ 
not be construed so as to abridge the rights of such suitors, 
unless it is so clearly expressed. Before the promulgation of 
Rule 4 it was the uniform practice of the Supreme Court to 
hear cases on appeal from decisions made by a Justice at 
Chambers at any time when the members of the Court could 
be called together in Banco. This was found to be con- 
ducive of delay from there being no fixed time at which 
such appeals must be heard, and in 1871 the rule was 
framed, the last paragraph of which reads: “All appeals 
duly taken shall be heard at the next regular term of the 
Appellate Court.” If this rule limits the authority of the 
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Court, so that no longer any authority exists to hear appeals 
of this nature in Banco at Chambers, it would follow that 
they can hear no appeal except at the regular law term of 
the Court and an appeal from a judgment of a single Justice 
sitting as a Court of Admiralty condemning or releasing a 
foreign ship, could not be heard until the recurring of a 
regular law term, and the suggestion made by the counsel 
for the petitioners at the hearing that a special term might 
be holden would not be of any avail to prevent the working 
of injustice through the construction which is offered for the 
defendant, because that then it would be argued that the 
rule prescribes the hearing at the next “regular term,” and 
a “special term” is not a “regular term.” 

The fact is that the rule was made to secure promptitude 
and not to interpose delays. We construe the rule to mean 
that all such appeals must be moved on, and shall be heard 
at least as early as the next law term of the Appellate Court, 
and does not limit the authority of the Court to hear an 
appeal in vacation when justice may seem to require it. In 
this particular instance, it was a mere accident that the judg- 
ment now appealed from was not given in the early days of 
the term or even before the term commenced, and certainly 
it would be far from justice to say that the Court could not 
or would not hear a case which has been so delayed and 
which has been pending a long time, when there is no real 
reason to prevent its being heard. 

The petitioners claim that a wrong has been done them, 
and very properly they come quickly to one of the Judges of 
` this Court for redress, and not obtaining it as hoped for from 
him, they appeal to the full Court; and it is of course the 
duty of the Court to give them the redress (if they are 
entitled to any) as soon as possible. It would not be sup- 
posed that the petitioners would desire any delay in rectify- 
ing the wrong of which they complain. 

The Attorney General contends that the appeal should be 
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dismissed, because a Writ of Mandamus is a high preroga- 
tive writ, to be issued in such cases as this at the discretion 
of the Court invoked, and as its allowance is, under the 
wording of the last paragraph of Section 859 of the Civil 
Code, not appealable, so its refusal is not appealable. In 
view of the wording of the statute we see no reason for 
refusing to allow the legal discretion exercised by a single 
Justice in matters so important as this to be reviewed by the 
Court in Banco, This is certainly a much better practice 
than the other course to which parties would be driven, of 
being obliged, if the mandamus was refused by one Judge, 
to apply to another. 

We notice also that in the case of John Thos. Waterhouse, 
2 Haw. Rep., p. 251, an appeal was thus taken on the refusal 
of the Chief Justice to issue a Writ of Mandamus. 

There remains now the final question as to whether the 
writ should be allowed. As indicated above, the Police 
Justice in complying with the order to show cause, has sent 
up his whole record as fully as if a Writ of Error or a Writ 
of Certiorari had been asked for and granted. 

We are, therefore, furnished with as complete a knowl- 
edge of the case as if it had come up on appeal. The case of 
the Minister of the Interior vs. Glover (April term, 1876), 
decides that in actions like the one from which these pro- 
ceedings have arisen there is no appeal to a jury on issues of 
fact. An appeal then only remains upon exceptions to the 
decision of Police Court on points of law in accordance with 
the last paragraph of Section 1006 of the Civil Code. These 
points of law must always be made to appear. We find 
nothing in the papers sent up except the one objection made 
by the defendants that the execution of the bond was not 
sufficiently proved. But the record itself shows that the 
subscribing witness to the bond gave testimony which satis- 
fied the Police Justice. Upon reviewing it, we find that 
there was satisfactory proof of the execution of the bond, and 
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that the Police Justice committed no error of law in finding 
the bond proved. 
The writ prayed for is therefore denied. 


A. S. Hartwell for the petitioners. 
The Attorney General for the respondents. 


Honolulu, November 6th, 1876. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1876. 


Opinion by Judd, J., holding the Court, on motion for new trial.* 


Joun H. Coney vs. James I. Dowsetrt. 


IN THE construction of certain leases, a covenant that “the lessee’s 
cattle should not be molested if they went on the land of H.”; HELD 
to intend not a lease of H., but a license, and if there is an am- 
biguity in the leases, then such construction must prevail as is 
most strong against the lessor. 


Verdict of the jury set aside where the amount of the damage is so 
clearly excessive as to lead to the inference that the jury based 
their assessment of damage on some erroneous principle. 


This is an action in which $10,000 are claimed as damages 
for the trespass of the defendant's cattle upon the land Hono- 
uliuli, in Ewa, Oahu, the property of the plaintiff, since 
October 16th, 1875. 

The jury returned a verdict for the plaintiff of $200, and 
a motion is made to set aside this verdict and grant a new 
trial, on the ground that the jury must have mistaken or 
disregarded the instructions of the Court on the effect of 


*Adopted by the Court in Banco, see page 747. 
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certain leases under which the defendant justified, or that 
the jury misunderstood the evidence. 

The first lease in question is dated March 3d, 1846, and, 
running for twenty-five years from the lst of February of 
that year, expired on the Ist of February, 1871. It demises 
to John Meek and his heirs, the kula land at Lihue, and the 
privilege that his cattle should be undisturbed at Honouliuli, 
if they should go there. 

The second lease is dated 15th of July, 1851, and leases to ' 
John Meek and his heirs and assigns the land called Wai- 
manalo, at Honouliuli, particularly as follows: The kula and 
the kuahiwi and the rights appertaining thereto, and the 
Poalimas, the river with all the rights appertaining thereto. 
It gives the boundaries as follows: On the mauka side the 
lands previously leased to John Meek, that is, the kula of 
Lihue and the kula of Honouliuli; on the makai sides Nana- 
kuli and the Koolina. This lease expired on the 5th of 
July, 1876. $ 

The third lease is dated the 16th of February, 1853, and 
it being for twenty-five years, does not expire until. the 16th 
of February, 1878. By this lease there is conveyed to John 
Meek, his heirs and assigns, all the remaining portions of the 
lessor’s kula land at Honouliuli; this being explained as 
follows : “All parts of this kula land, not included in the previous 
leases made between A. Keliiahonui, M. Kekauonohi and 
Jno. Meek for that. land called Lihue, on the 3d of March, 
1846, and another lease between J. H. L. Haalelea and John 
Meek, of all that land called Waimanalo, on the 15th of 
July, 1851: the rents of these two lands shall continue and 
their leases, until the expiration thereof, they are not in- 
cluded in this lease.” Before considering the reservations, 
which are made at length and with considerable par- 
ticularity,— 

Let us go on to the fourth lease, which is dated the Ist of 
February, 1871, and which conveys all of that certain piece 
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or parcel of land situated in the Ahupuaa of Honouliuli, dis- 
trict of Ewa, Island of Oahu, known as the Ili of Lihue, for 
seven years, and which will not expire until the Ist of 
February, 1878. 

The plaintiff claims that lease No. 1 conveyed not only 
Lihue but a portion of the kula of Honouliuli, and builds up 
an argument in support of this from the words of description 
of Waimanalo, above given, in which the mauka boundary 
of Waimanalo is stated to be the kula of Lihue, and the 
kula of Honouliuli, and that the portion of Honouliuli con- 
veyed by the first lease and not included in the third lease, 
was not covered by the fourth lease, which was a lease of 
the Ili of Lihue only. The plaintiff claims that as there was 
abundant evidence that the defendant’s cattle pastured upon 
this tract of land within the dates in which this trespass is 
laid, the award of the jury of $200 is far from excessive and 
should be sustained. But can this position of the plaintiff be 
sustained ? 

The first lease conveyed only Lihue, the lessor covenanted 
in addition that the lessee’s cattle should be undisturbed on 
Honouliuli, if they went there. This does not lease any por- 
tion of Honouliuli outside of Lihue, but only protected the 
lessee from being held liable for trespass if his cattle strayed 
on Honouliuli. This view is strengthened by the wording of 
lease No. 3, made in 1853, which shows the interpretation 
put by the parties on their previous leases after seven years 
of dealings with each other as landlord and tenant. This 
lease No. 3 distinctly says that the lease of 1846 was for that 
land called Lihue, and that the lease of 1851 was for that 
land called Waimanalo. Now, as this lease No. 3 conveyed 
all parts of the kula of Honouliuli, not included in leases No. 
1 and 2, it conveys all of Honouliuli except Lihue and Wai- 
manalo and the reservations. 

In a former case between the parties to this suit, the Court 
held that if there exists an ambiguity in the lease then such 
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construction must prevail as is most strong against the cove- 
nantor, for he might have expressed himself more clearly. 
But there is no ambiguity here, except, perhaps, the exemp- 
tion from liability for trespass on Honouliuli, and upon the 
principle just stated it must be construed to be a mere 
license, the actual territory over which the license was 
granted in lease No. 1 being leased by indenture No. 3. 

Waimanalo is described in the second lease as being 
bounded on the mauka side by the kula of Lihue and of Hono- 
uliuli, This cannot be explained except upon the theory 
that its extent was not at that time well defined. 

It is clear that the plaintiff does not claim now that Wai- 
manalo stretches up to Lihue, and I am inclined to read the 
description in this way. The land previously leased to John 
Meek, that is the kula of Lihue and the kula of Honouliuli 
on the mauka side. Certainly, if Waimanalo is an Ili at one 
end of Honouliuli, it must have for one boundary the main 
body of the land of Honouliuli, where it joins the same. 
The clause and the kula of Honouliuli, is not necessarily 
modified by the clause the land leased to John Meek. 

It is claimed further by the plaintiff that as the lease of 
Waimanalo particularizes kula and kuahiwi as being two dis- 
tinct classes of land, the kula being low land and kuahiwi A 
being mountain land, and as the third lease does not mention 
specifically the kuahiwi of Honouliuli, it must be considered 
as intended to be excluded. 

I am of the opinion that in this lease No. 3, kula means 
land not kalo land; however this may be, the kuahiwi is not 
excepted in the large number of reservations made, and 
although the lease does not convey the right to actually take 
the wood in the kuahiwi, it leases the right of pasturage 
therein, for the kuahiwi is a part of “keia aina kula i komo 
ole iloko o na hoolimalima mua,” (this kula land not included 
in the previous leases). To lease the whole of a kula land, 
reserving certain specific portions and then to say that this 
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does not cover kuahiwi or pali, puu, mauna, awaawa or other 
portions of land to which various topographical terms may 
be applied, is so manifestly contrary to the intention of the 
parties as gathered from all these instruments as not to be 
countenanced by the Court. I observe, in passing, that if 
the defendant is now liable for trespass upon the kuahiwi of 
Honouliuli or upon the portion of the kula of Honouliuli 
claimed by the plaintiff’s counsel to be not conveyed by 
lease No. 3, he was liable for trespass for the same reasons on 
the Ist of February, 1871, the date when the first lease of 
Lihue expired. 

I find therefore that as there was no part of the Honouliuli 
kula between Lihue and Waimanalo not covered by the 
leases to the defendant, the jury were not at liberty to con- 
sider in making up their verdict the evidence of the trespass 
of defendant’s cattle on this territory. 

The lease of Waimanalo having expired on the 15th of 
July, 1876, the jury were instructed that the defendant 
should be allowed a reasonable time after this date in which 
to take his cattle off from this land, and in which to restrain 
them from returning thither. The evidence of damages for 
trespass on Waimanalo by Dowsett’s cattle since the lease 
_ expired, consists in statements of witnesses that they had 
seen his cattle on this land within the month past, and since 
the time when they were driven off by Dowsett’s men. The 
particular evidence was given by Po, who testified that he 
saw nine head there on the 20th of July, and sixteen head 
there on the 10th of August, but this witness was uncertain 
as to the boundaries of Waimanalo, and said they had never 
been pointed out to him. 

When the testimony of Mr. J. H. Wood is considered, 
who testifies that Waimanalo is worth nothing for pasturage 
at present, as there is nothing green on it, it is clear that the 
amount of $200, if awarded for damage for trespass on this 
land, is excessive, for if the jury found that defendant’s cattle 
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were allowed to remain on this land an unreasonable time 
after the lease expired, the damage awarded should have 
been but nominal and not beyond the statutory amount of 
1214 cents for each animal. 

The reservations in lease No. 3 are as follows: “These 
are the places reserved to the party of the first part; the fish 
ponds in said kula land, having fish in them, and two lots 
intended to be enclosed hereafter; also Mokumeha adjoining 
the enclosed taro lands; and also that piece between Kua- 
lakai and C. W. Vincent’s lot; that place known as ‘Kapa- 
uhi’ is also reserved; the sea fishery and its rights are also 
reserved, similar to the Waimanalo sea-right reservation; 
also the ‘Paaina’ at Honouliuli and the said enclosure; and 
also the cultivatable land at Poupouwela; all of which are 
reserved and not included in this lease, but John Meek’s 
cattle shall not be molested should they go on to these places 
reserved if not fenced in with a fence sufficient to prevent 
cattle from trespassing. Poupouwela will still remain as in 
times gone by, and is not intended to be fenced in as its 
situation is good, not needing a fence. The tabued woods of 
the mountains of the lands mentioned in this lease are also 
reserved to the party of the first part, but he, John Meek, 
can take said tabued wood for his own use, as much as he 
wishes, but not to dispose of to other parties.” 

The clause, “but John Meek’s cattle shall not be molested 
should they go on to these places reserved, if not fenced in 
with a fence sufficient to prevent cattle from trespassing,” 
fixes the obligation upon the lessor to keep his reservations 
fenced, and as there was no evidence offered to the jury to 
show that this was done, they were not at liberty to found 
their verdict upon evidence that the cattle of defendant were 
accustomed to graze and get water on the reserved portions. 
It is urged that though the lessor covenants that the cattle 
shall not be considered as trespassing if they shall go on the 
reserved portions, unless fenced, still the evidence shows that 
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the cattle were continually on one of these portions, that is 
“Paaina,”’ for water, and that this is in excess of the license, 
and therefore trespass would lie. I am of the opinion this is 
not sound, for there could be no trespass on “Paaina,” unless 
fenced with a fence capable of turning stock. . 

The law will not allow a pit-fall for the unwary to be thus 
dug, when it was possible, in framing the lease, to make the 
intention of the lessor to hold his tenant to such a liability 
more clear. 

As regards Poupouwela, its aina mahiai is reserved. This 
is translated cultivated or cultivatable land. Which ever 
rendering is taken there is no evidence that Dowsett’s cattle 
trespassed upon either the cultivated land or the land capable 
of cultivation in Poupouwela. The evidence was confined to 
the statement that the cattle driven from Waimanalo between 
the 11th and 18th of July were driven from Lihue to water 
at Poupouwela and back again, but there was no evidence 
that this water was in the limits of the aina mahiai. I am of 
the opinion, though the jury were not so instructed, that no 
trespass could be maintained even on the aina mahiai of 
Poupouwela, as the clause in reference to immunity from 
trespassing applies to it, and the lessor disavows his intention 
of fencing it, as the situation of the land did not require it. 
The legal inference from this is, that he took the risk of 
cattle trespassing on it, though unfenced. 

The jury were instructed in regard to the testimony that 
the cattle of defendant had spread a thorny acacia over the 
land, as follows: That the plaintiff could not recover dam- 
ages for this if done while the cattle were lawfully upon the 
plaintiff's land, for he must be held to have foreseen the 
natural result of the pasturage of cattle in disseminating 
weeds and thorns on his lands when he made the lease; and 
as regards acacia being spread on Waimanalo, the defendant 
could only be held liable for whatever damage was thus done 
since July 15th, 1876, of which there was no distinct 
evidence. 
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The Court charged the jury that up to the 15th of July, 
1876, when the Waimanalo lease expired, the defendant had 
the right of exclusive possession of all Honouliuli except the 
reserved portions, but on suggestion of plaintiff’s counsel 
made the qualification that if the jury found that there was 
any portion of Honouliuli conveyed by lease No. 1 and not 
included in lease No. 3 and not re-conveyed by lease No. 4, 
they might find that trespass was committed on such portion. 
In giving this modification the Court had no intention of 
allowing the jury to infer that there was any such unleased 
portion of Honouliuli, for it had charged the contrary. But 
this may have misled the jury, which is to be regretted. 

It is apparent to me that the jury must have understood 
the instructions of the Court upon the evidence of trespass 
upon any portion of Honouliuli, except Waimanalo, and as to 
Waimanalo, if the verdict was founded upon trespass on this 
land, the amount of damage is so clearly excessive as to lead 
to the inference that the jury based their assessment of dam- 
age on some erroneous principle. 

Exercising the sound and legal discretion vested in me, I 
am of the opinion that the verdict should be set aside and a 
new trial granted, which is done accordingly. 


A. Francis Jupp, 
Justice Supreme Court. 


L. McCully and E. Preston for plaintiff. 
A. S. Hartwell and W. C. Jones for defendant. 


Honolulu, October 23d, 1876. 
SUPREME Court IN Banco—Ocroser TERM, 1876. 


Allen, Ch. J., Harris and Judd, J. J. 


On exceptions to the decision of Mr. Justice Jupp. 
The question upon which the opinion of the full Court is 
desired, is the construction of the leases on file in this case. 
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The arguments of the counsel for the plaintiff are exceed- 
ingly ingenious, and we have given them full consideration. 
We have likewise reviewed and weighed the opinion given 
by Mr. Justice Jupp, which is excepted to, and we concur in 
that opinion fully, seeing no reason for altering, amending or 
expanding it. 

The jury will be instructed in accordance with this opinion, 
in case a new trial is proceeded with. 


Honolulu, December 29th, 1876. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1876. 


Harris and Judd, J. J. 


E. DELEMAR vs. Tuos. H. HOBRON,—ACTION OF ASSUMPSIT. 


Tue right of a party to rescind a contract in the absence of fraud 
depends solely on the agreement of all parties, and springs either 
from the original terms of the contract or from a voluntary and 
mutual assent, and if a contract is to be rescinded at all, it must be 
rescinded in toto and the parties be put in statu quo. 

Whether the acts of parties amount to a rescinding, is a question of 
fact for the jury. 


OPINION BY HARRIS, J. 


The history of this case in brief is as follows: On the 
24th day of January, 1874, Thos. H. Hobron leased to 
Eugene Delemar and W. F. Sharratt, his plantation on the 
Island of Maui, with the privilege that Delemar and Sharratt 
might purchase the same at any time within five years for a 
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price set forth in the lease. On the 31st day of March, 
1874, Delemar paid to Hobron $843.65, and took from 
him a receipt as follows: 

“$843.65. 

“Received of E. Delemar this 3lst day of March, 1874, 
eight hundred and forty-three dollars and sixty-five cents for 
and on account of one undivided half of Grove Ranch Plan- 
tation, the said amount bearing interest at ten per cent. per 
annum, payable quarterly. 

“ (Signed) Tuos. H. Hosron.” 

On the 26th day of April, 1875, the parties substituted a 
new lease for that dated the 24th of January, 1874, (similar 
in all respects) except that it was more specific in its terms 
and containing the same agreement of sale. On the 20th of 
December, 1875, Messrs. Delemar and Sharratt executed a 
paper setting forth that “whereas the said parties to these 
presents have heretofore been and now are engaged in busi- 
ness of sugar planters for their joint account as co-partners at 
the Grove Ranch Plantation, so called at said Makawao, and 
on the twenty-sixth day of April, A. D. 1875, did as joint 
lessees, execute with Thomas H. Hobron as lessor, a certain 
indenture or agreement of lease of certain lands situated in 
said Makawao, therein named as the Brewer Plantation and 
Grove Ranch. * * * * * 

“And whereas the said parties (Delemar and Sharratt) 
have cultivated the said leased land and managed and carried 
on the said plantation and business as co-partners aforesaid, 
and by reason of the premises having a joint interest as 
co-partners and co-lessees aforesaid in the said plantation. 

* * * * * * 

“And whereas also the said parties hereto for divers good 
reasons, them hereunto moving and particularly in consider- 
ation of the sum of four thousand and five hundred dollars 
paid by the said party of the second part unto the said party 
of the first part. * * * Has agreed to assign unto the 
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said party of second part all his interest, title and estate 
under or by reason of the said indenture or agreement of 
lease in the said plantation. * * X * 

“And the said party of the second part hath likewise 
agreed and undertaken to discharge and pay all debts and 
sums of money which they, the said parties, do jointly owe 
to any person or persons for or by reason of their said joint 
business or co-partnership. * * ha * 

“Now therefore the said party of the first part for the 
consideration hereinbefore named doth grant, assign, trans- 
fer, and set over unto the said party of the second part all 
the right, title, interest and estate of him the said party of 
the first part, in and to the said indenture or agreement or 
lease and the premises thereby demised. * * * 

“In consideration whereof the said party of the second 
part for himself, his executors, and administrators doth 
hereby covenant, promise, and agree to and with the said 
party of the first part, his executors and administrators that 
he the said party of the second part, and his executors and 
administrators, shall and will at all times forever hereafter, 
save, keep harmless and indemnify the said party of the first 
part, and his executors and administrators, against all and 
every person and persons whomsoever to whom they the 
said parties hereto or either of them, are indebted or under 
legal obligations, touching or concerning the said co-part- 
nership.” * * + * * * 

On the same day to wit: The 20th of December, 1875, 
Messrs. Hackfeld & Co. and Mr. Thos. H. Hobron the defen- 
dant in this action, executed a release of partnership claims 
‘and debts to Delemar the plaintiff in this action in the fol- 
lowing form: 

“Know all men by these presents that the undersigned H. 
Hackfeld & Co. and Thos. H. Hobron of Honolulu, Oahu, 
creditors of Delemar and Sharratt, sugar planters, in con- 
sideration that W. F. Sharratt, a member of said firm of 
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Delemar and Sharratt has this day assumed all indebtedness 
of said firm by written deed of this date, hereby -forever 
release and discharge Eugene Delemar a member of said 
firm from all liability and responsibility to us or either of us 
for any and all indebtedness of said firm. 
“Witness our hands and seals this 20th day of December, 
1875. 
“(Signed ) H. Hacxretp & Co. [t. s.] 
“(Signed ) Tuos. H. Hosron. [u. s.]” 


This appears to haye completed the transaction as far as 
Delemar was concerned. It will be seen that the last paper 
recites the fact that Sharratt had assumed all the indebted- 
ness as it was stipulated that he should do by the deed of 
dissolution between himself and Delemar. 

And it will now be seen that for a valuable consideration, 
Delemar had assigned his interest in the lease to Sharratt, 
and Sharratt stood in the same relation to Hobron as Delemar 
and Sharratt had hitherto done; and on the same day, Decem- 
ber 10th, Hobron signed an agreement that he would sell to 
Sharratt alone in like manner as he had agreed to sell to 
Delemar and Sharratt. In other words, Hobron substituted 
Sharratt for Delemar and Sharratt. ; 

It is true that by the new agreement with Sharratt, the 
terms were somewhat varied, being made more favorable for 
the seller; but when Delemar and Sharratt agreed each with 
the other that Delemar would sell, and Sharratt would buy 
Delemar’s interest in the plantation it was conditioned on 
the idea that Delemar would be acquitted of all responsibility 
in the matter; this could only be done by Hobron agreeing 
to take Sharratt instead of Delemar and Sharratt; and with- 
out such an agreement on the part of Hobron, Delemar 
would have nothing to sell, and Sharratt could not buy any- 
thing. Now, in this action Delemar seeks to recover back 
the $843.65 paid to Hobron on the 31st of March, 1874, for 
which the receipt above recited was given, and the Court 
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was asked to charge the jury: “That if they believed from 
the evidence, that the receipt signed by Hobron was for an 
individual deposit made by Delemar and not on account of 
the firm of Delemar and Sharratt, and that the contract was 
abandoned with the consent of Hobron, and new engage- 
ments made with Sharratt, and Delemar released from all 
obligations, they will find for the plaintiff,’ which instruc- 
tions were refused by the Court and in lieu thereof, the Court 
instructed the jury: “That the abandonment was not to be 
by Delemar alone, or even by Delemar and Sharratt, but by 
Hobron. If the jury find that for a valuable consideration or 
otherwise Delemar had assigned his whole interest to Sharratt, 
and Sharratt stands in Delemar’s place, without any abandon- 
ment of the contract by Sharratt or Hobron, then, where is 
the testimony that the contract has been abandoned? It is 
for the jury to determine whether by the testimony it is 
shown that Hobron has ever withdrawn from the contract 
with Delemar and Sharratt, or that the firm on the one part 
and Hobron on the other, have mutually abandoned it; that 
the sale and deed from Hobron to Sharratt, showed that 
Hobron had not abandoned, but carried out the contract.” 
To this ruling exception has been taken. 

Now we take it to be unquestioned that the right of a 
party to rescind a contract, in the absence of a fraud, depends 
solely upon the agreement of the parties, and springs either 
from the original terms of the contract or from a mutual 
assent to break it up. Story on Sales, Section 415. Where 
there is no fraud the rescission must be voluntary and mutual. 
Battle vs. Rochester City Bank, 5 Barb., 414. 2 Story on 
Contracts, Section 484a. Where a contract is to be rescinded 
at all, it must be rescinded in toto, and the parties must be 
put in statu quo. Hunt vs. Silk, 5 East, 452. Whether the 
acts of the parties amount to a rescinding, is a question of 
fact for the jury. 2 Story on Contracts, Section 977. 

Let us apply these principles and see if the instructions to 
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the jury were incorrect, It appears that the jury were in- 
structed that the abandonment of the contract must be not 
only by Delemar or Delemar and Sharratt, but by Hobron 
as well. This is in conformity with the idea that the aban- 
donment must be by both parties, that is to say, mutual. If 
the jury find for a valuable consideration Delemar had 
assigned his whole interest to Sharratt, does not Sharratt 
stand in Delemar’s place? Has Delemar abandoned the con- 
tract? or did he assign his interest in it to Sharratt? If he 
assigned his interest in it to Sharratt as these papers most 
clearly say, then he most clearly not only did not abandon 
the contract, but he put it out of his power to abandon it, 
and if Hobron agreed to take Sharratt in pursuance of Dele- 
mar’s assignment to Sharratt which was made on condition 
that Delemar should be acquitted for all responsibility, he 
(Hobron) did so in conformity with Delemar’s request as 
contained and implied by the said assignment. 

But again, the Court said that it was for the jury to de- 
termine by the testimony, whether it is shown that Hobron 
ever withdrew from the contract. Thus it was left for the 
jury to determine whether he had or not, but the Court 
remarked that the ultimate sale and deed of Hobron to Shar- 
ratt showed that Hobron had not abandoned the contract. 
The instruction might have been differently couched; it 
might have been said that the ultimate deed of Hobron to 
Sharratt was evidence for the jury to consider to prove that 
Hobron had not abandoned the contract, and it was not only 
evidence of that description, but very strong evidence. And 
is not the assignment of Delemar to Sharratt of all his rights 
under the lease or contract for the sum of $4,500 conclusive 
evidence that he did not abandon the contract himself? 
Where then is the evidence that either party to this contract, 
and much less both of them, ever abandoned it. 

The whole sum of the case is this, that Delemar agreed to 
sell his interest to Sharratt for $4,500, provided that Hobron 
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would release him from past and future responsibilities. 
Hobron did agree as requested. Then was the time for 
Delemar to insist upon the repayment of the sum which he 
had advanced towards the purchase if he intended to hold 
Hobron for it. There is no evidence that he did so. 

And again, for $4,500, Delemar assigned to Sharratt all his 
right, title and interest in the estate. What was his right, 
title and interest at the time of his assignment? All his 
right was to enjoy the occupation of the estate until the 24th 
day of January, A. D. 1879, with the privilege of extending 
to 1889, on payment of the reserved rent, and if he paid 
jointly with his partner $60,000, and complied with the other 
conditions to claim a deed. If he paid jointly with his part- 
ner $60,000, that is to say, if his partner paid $30,000 and he 
(Delemar) paid $30,000, less $843.65, with the interest which 
might have accumulated on the $843.65 up to the day of tend- 
ering the money for the deed. Nor did it make any differ- 
ence to Hobron where the money came from; if Delemar had 
tendered him the whole $60,000 at any time during the sub- 
sistence of the lease, Hobron would have been obliged to 
have made the deed, and the question of the money would 
have been between him and his partner Sharratt, a matter 
in which Hobron could have had no interest. Nor do the 
words “undivided half” in the receipt make any difference, 
since by referring to the contract, it is evident that Hobron 
never agreed to sell an undivided half to anybody. It would 
seem that the natural course for Delemar to pursue would be 
to claim and receive the $843.65 from Sharratt at the time of 
his sale to him as a payment made on account of the purchase 
to be carried out by Sharratt, who would deal with Hobron 
accordingly, 

Suppose Delemar to have died before the assignment, no 
one would have a right to interfere with the partnership 
concerns. Sharratt would have had the right to close up the 
business, complete the purchase, and must have been respon- 
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sible to his partner’s heirs for all his interest in the concern 
including this amount paid by his partner, in part fulfillment 
of the contract of purchase, and Hobron would have not been 
responsible to Delemar’s heirs. 

The exceptions are overruled. 

W. C. Jones for plaintiff. 

A. S. Hartwell, W. R. Castle and W. O. Smith for de- 
fendant. 


Honolulu, November 2d, 1876. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1876. 


James Wicut vs. W. C. Jones anp R. F. Bickerton, As- 
SIGNEES OF.F. G. PADEKEN, A BANKRUPT. 


Section 978 of the Civil Code requires actual notice of insolvency in 
order to invalidate a purchase bona fide and for good consideration, 
and it is not sufficient to show general reputation of the insolvency 
or “reasonable cause to believe” it. 

The defendant cannot take up exceptions noted by the plaintiff only. 

Verdict will not be set aside where it does not appear MANIFESTLY 
the result of bias or misunderstanding of the evidence. 


OPINION BY JUDD, J.* 


This is an action brought by a grantee under a conveyance 
from F. G. Padeken, acknowledged on the 14th August, 
1875, to recover damages for the value of a sugar mill taken 
and sold by the defendants as Padeken’s assignees, in bank- 


*Adopted by the Court in Banco, see page 759. 
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ruptcy. The jury returned a verdict for plaintiff for $500. 

The defendants moved for a new trial on the ground 
(1st) of errors of the Court in excluding certain evidence, 
and in charging the jury, and (2d) that the verdict was con- 
trary to evidence. 

The alleged errors of law are: 

That the Court erred in not permitting evidence to go to 
the jury, offered by the defendants, to prove the general 
reputation of F. G. Padeken’s insolvency at the time of the 
execution of the alleged deed, as a circumstance to presume 
a knowledge of this fact on the part of the plaintiff at the 
time. 

The case of Lee vs. Kilburn, 3 Gray, 594, is quoted as 
authority in favor of admitting evidence that, at the time of 
the conveyance, the debtor was reputed to be insolvent in 
the town where he resided as competent evidence to prove 
that the defendant had reasonable cause to believe him 
insolvent. 

See also Denny vs. Dana, 2 Cushing, 160. 

But in the Massachusetts Statutes of 1841, under which 
these cases arose, the property assigned by an insolvent to a 
preferred creditor, can be recovered by the assignee in 
insolvency, provided the creditor had “reasonable cause to 
believe” that the debtor was insolvent. 

The same provision is incorporated in Section 35 of the 
General Bankrupt Law of the United States of 1867. 

General reputation of insolvency might very properly tend 
to show that the purchaser had reasonable cause to believe 
that such was the fact. But in this kingdom our statute con- 
tains no such provision. It reads as follows, Section 978: 
* * “Every assignment, conveyance, or transfer of his 
(the insolvent’s) property by him, after he shall have become 
insolvent, or committed an act of bankruptcy, except upon a 
good consideration to a bona-fide purchaser having no notice 
of his insolvency or bankruptcy, shall be void, and the prop- 
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erty so transferred may be recovered and disposed of by the 
assignees for the benefit of the creditors.” 

It is not sufficient under our statute to show that the pur- 
chaser had “reasonable cause to believe” that his vendor 
was insolvent or had committed an act of bankruptcy, but he 
must be shown to have had “notice” of such insolvency or 
bankruptcy. General reputation in the place where the 
debtor resided would not be evidence of notice to the par- 
ticular purchaser, and under the wording of our statute would 
be inadmissible. 

It is alleged that the Court erred in instructing the jury 
that “if they find that the mill was a fixture not moveable 
without injury to the freehold, they will find that the plain- 
tiff was entitled to it under the mortgage.” 

What the Court did charge was as follows: “If the jury 
find that the mill was immoveable, fixed to the freehold so 
that it could not be taken away without injury to the free- 
hold and was attached to the premises at the time the mort- 
gage was made, then it would pass to the plaintiff as mort- 
gagee without reference to the bill of sale. But if the jury 
find it moveable, then they will consider whether the bill of 
sale conveying it was in fraud of creditors.” To this the 
plaintiff excepted, but no exception was taken to this in- 
struction by the defendants. 

It, therefore, cannot be considered now. 

The third cause of exception alleged is that the Court 
erred in refusing the instruction asked for by the defendant, 
that it was incumbent on the plaintiff to show a consideration 
for the sugar mill, outside of the mortgage consideration, as 
said mill was not included in the mortgage. 

The Court charged that the jury must find that the sale of 
the mill was for a “valuable consideration,” and that Wight 
was a bona fide purchaser, and that the consideration stated 
in the conveyance must be considered by them as sufficient 
unless it was rebutted. To this no exception was taken at 
this trial. 
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The motion for a new trial also alleged that the verdict 
was contrary to evidence in that the testimony of John 
Padeken, the son of F. G. Padeken, shows that when the 
deed in question was executed it was with the condition that 
it would be returned in three months if Padeken got over 
his troubles, and ‘was therefore made to defraud, hinder or 
delay creditors. The jury were properly instructed on this 
point, “that if they believed from the testimony that the 
deed in question was ‘fraudulent, that is, made to pass the 
property into Wight’s hands temporarily only, then they 
might find that it was given to delay or hinder his creditors 
and their verdict must be for the defendants.” Now, the 
jury were either not convinced that this testimony was true, 
or that it was sufficiently certain to admit only of the con- 
struction placed upon it by the defendants. 

The testimony of Dayton and Fyfe of the contents of a 
letter written by Wight to Padeken after the bill of sale was 
given, is also claimed to sustain the testimony of John 
Padeken. The letter as the witness Fyfe best remembers 
it, makes Wight to say, “if you will send me a bill of sale 
(of certain chattels) I will keep them along with the other 
articles of yours which I now have, for if the Jackson suit 
goes against you it will sweep everything away, and if you 
get out of prison, I will return them to you, less expenses.” 

The letter would certainly tend to show collusion of some 
kind, but its conclusiveness having been left to the jury, and 
the fact of its having been written after the deed was given 
may have led the jury to decide that it referred too re- 
motely to the conveyance in question, and I cannot say that 
they had no right to make this inference. 

It is not sufficient that the evidence might incline the 
Court to a different result, for the province of the jury is to 
judge of the credibility of witnesses and the conclusiveness of 
the evidence, and I am unable to say that the evidence which 
was laid before them was so manifestly or so strongly pre- 
ponderated against the verdict they rendered as to force the 
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conclusion that they must have been controlled by some im- 
proper bias or have misunderstood the evidence. 

A new trial is therefore refused. 

A. Francis Jupp, 
Justice Supreme Court, presiding at the term. 

A. S. Hartwell for plaintiff. 

The defendants in person. 

Honolulu, October 31st, 1876. 


SUPREME Court IN BANco—JANUARY TERM, 1877, 


Allen, Ch. J., Harris and Judd, J. J. 


The Court having considered all the allegations and excep- 
tions in the above case, are of opinion, that the rulings of the 
Justice who held the trial were correct. 

The letter, the contents of which as testified to by Mr. Fyfe 
are set forth in the opinion of Mr. Justice Judd, we are of the 
opinion not only tends to show collusion as is stated by him, 
but is very strong evidence in that direction, for it shows a 
willingness to take property for the purpose of sheltering it 
from creditors. The letter states that “he will keep 
them along with other articles of yours which I now have.” 
This would well have justified a verdict for the plaintiff. 
But the letter was written subsequently to the conveyance, 
which is in question in this case, and it was placed in a correct 
light by the Judge in his charge, and was probably taken 
into full consideration; perhaps the jury thought it was not 
entirely clear that the subject of this present suit was among 
the articles referred to. And we cannot say that the verdict 
was so contrary to the testimony as to be unreasonable, what- 
ever weight the letter would have had upon our individual 
minds. 

The motion for a new trial must therefore, be denied. 


Honolulu, January 24th, 1877. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1877. 
Allen, Ch. J., Harris and Judd, J. J. 


THE OWNERS OF THE WAIHEE PLANTATION vs, KALAPU. 


A LABOR contract cannot be enforced against the servant by and in 
the name of the “owners” of a plantation, they being all different 
parties from the “owners” with whom the servant contracted, 


This is a statutory action to enforce a contract for service, 
brought up by appeal from the District Court of Wailuku to 
the Circuit Court of the Second Judicial Circuit; the jury 
waived, and the case transferred by consent to the Supreme 
Court in Banco. 


It appears from the papers and admissions filed that this 
contract was made on the 19th of January, 1876, by which 
the defendant agrees to work for the term of thirty-four 
months for the “Owners of the Waihee Plantation,” then 
being Messrs. Charles C. Harris and Hermann A. Widemann; 
that on the 15th day of August, A. D. 1876, Mr. Harris 
sold his interest to Mr. Widemann, who then became the owner 
of the entire plantation. This was a dissolution of the part- 
nership. 1 Parson’s Contract, page 130, 

Section 1424 of the Civil Code enacts “that where the 
servant is bound by any company of individuals, the death of 
any one partner or the change of partners in such company, 
shall not operate to release such servant from the terms of 
his contract.” 

This we take to mean that whatever changes may take 
place in the original firm employing the laborer, the contract 
continues to be binding so long as one of the original mem- 
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bers remains in the firm, to whom the laborer can look for 
the payment of his wages, for directions as to his labor, and 
for humane treatment, all of which were the considerations 
which induced him to enter into the contract. 

The term “the owners of the Waihee Plantation” in this 
contract is no more than the title, by which this co-partner- 
ship was known; that is, it is the firm-name under which this 
enterprise was conducted. It cannot be claimed that the 
defendant by the form of his agreement, contracted to work 
for whomsoever might become the owners of the Waihee 
Plantation, for then there would be no individuals ascertained 
to whom the service was owing, or in case of a change of 
ownership, these individuals would be ascertained independ- 
ently of the servant’s will. 

On the 20th of September 1876, Mr. Widemann sold the 
Waihee Sugar Plantation to James Makee and John D. 
Spreckles, but reserved a certain share in the proceeds of the 
plantation as stated in an indenture cotemporaneously execu- 
ted. By this indenture the purchasers of the plantation agree 
that Mr. Widemann shall receive during the term of two 
years, three fourths of one per cent. of all the gross proceeds 
of the crops on the Waihee Plantation, in consideration of a 
reduction made by him in the agreed price of the plantation, 
and in the further consideration that Mr. Widemann employ 
and retain the laborers then employed on the plantation 
under labor contracts, and Mr. Widemann at the .same time 
gave Mr. Makee a power of attorney to manage the labor in 
his name. 

Story defines a co-partnership to be “a voluntary contract 
between two or more competent persons to place their money, 
effects, labor and skill, or some or all of them, in lawful com- 
merce or business, with the understanding that there shall be 
a communion of profits between them.” 

Lindley on co-partnership, section 12, says: “An agree- 
ment to share profits and losses, may be said to be the type 
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of a partnership contract;” and again: “Although it has 
already been pointed out, that to share profits is prima facie 
an agreement for a co-partnership, yet it is conceived rightly 
that a partnership is not the result of an agreement to share 
gross returns.” 1 Lindley on partnership, 77. 

Tested by this definition, Mr. Widemann is not a partner, 
for he does not share in either the profits or the losses of the 
plantation, but in its gross proceeds. 

This indenture contains a condition that the percentage to 
be paid Mr. Widemann shall cease upon any sale of the 
plantation. This would militate against the idea that the 
payment of the percentage was upon any valid consideration 
except the one last stated, i. e. the employment of the labor- 
ers by Mr. Widemann under their contracts, and by itself, 
would be nothing more than the agreement between Wide- 
mann on the one part and Makee and Spreckles on the other 
part, by which Widemann in consideration of this percentage 
was to retain and employ the contracted laborers on the 
plantation of Makee and Spreckles. 

Now the plaintiff can only have the right to enforce the 
personal services of the defendant by virtue of the Master 
and Servant Act, subject to provisions of which this contract 
was made. 

When Mr. Harris left the partnership Mr. Widemann being 
the remaining partner had the right to compel the service of 
the respondent by the 1424 Section of the Civil Code, which 
controls the whole matter. And if he has taken Messrs, 
Makee and Spreckles into partnership, then the partnership 
thus formed would have a right to compel the service: so 
that the question rises whether this is a change in the partner- 
ship, which is provided for by the law, or a mere attempt to 
assign the contract, which in itself, is unassignable. 

Now it is clear that Widemann had conveyed the absolute 
interest in the estate, and had nothing more to convéy: he 
would have to pay no share of its losses, and he would enjoy 
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no share of its profits. The clear averment is that he would 
have three quarters of one per cent. of its gross proceeds, not 
of its net proceeds, as part payment of the price for which he 
sold, thus averring a sale of the whole estate. He has no 
voice in the management of the estate or even in its sale, if 
Messrs. Makee and Spreckles shall see fit to sell it. He is in 
no respect an owner of this plantation in which title this 
action is brought. Messrs. Spreckles and Makee are the sole 
owners of that plantation and they.are not the owners with 
whom this man contracted. 
Judgment for defendant. 


A. S. Hartwell for plaintiffs. 
E. Preston for defendant. 


Honolulu, January 30th, 1877. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1877. 


Allen, Ch. J., Harris and Judd, J. J. 


NAKINO vs. W. H. BAILEY. 


A LEASE without the words “and to his executors, administrators,” 
&c., is a chattel interest and passes to personal representatives of the 
lessee deceased. 


OPINION BY JUDD, J. 
This case comes from the Circuit Court of the Second 


Judicial Circuit, on a point of law reserved at the request of 
the parties, in substance as follows: Whether a lease by 
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defendant’s grantor to one Kaiaholokuaau, plaintiff’s de- 
ceased intestate, was determined by the death of said intes- 
tate, the lease being for nine years, and containing no words 
of limitation, as “his executors, administrators,” etc. 

The general doctrine is clear that an estate for years is a 
chattel interest, and passes to personal representatives. See 
1 Washburn, R. P. p. 313. 

In 1 Greenleaf’s Cruise R. P. title VIII., p. 246, it is laid 
down “that estates for years do not descend to the heir of 
the person who died possessed of them; but vest in his exe- 
cutors, or administrators like any other chattel.” 

See also Id. p. 255. “Estates for years being chattel in- 
terests and vesting in executors or administrators, are subject 
to the payment of simple contract debts, and are also liable 
to be sold by execution for the payment of debts due by 
judgment.” 

“A lessee may part with his whole term unless restrained 
by a particular agreement.” . 

Now, if a lease for years containing no covenant not to 
assign, and not containing words of limitation to executors, 
administrators or assigns—were so assigned, such an assign- 
ment, if defendant’s position be sound, would be defeated by 
the death of the assignor, after he had parted with his 
interest. 

In Taylor’s Landlord and Tenant, S. 434, we find it laid 
down: “So if a lease be made to a man for twenty years, 
without naming his executors, administrators or assigns, the 
executor or administrator shall, notwithstanding, have it 
during the term.” 

Shepherd’s Touchstone, 468 is cited to sustain this. 

We find a note in 1 Washburn, R. P. p. 313, as follows: 
“Tt is usual in a lease to demise to the lessee ‘his executors 
and administrators ;’ but such words of limitation are unnec- 
essary.” 

We are not aware that this law has ever been disputed, 
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and accordingly order judgment to be entered on the verdict 
for the plaintiff. 

E. Preston for plaintiff. 

W. R. Castle for defendant. 


Honolulu, January 18th, 1877. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1877. 


Allen, Ch. J., Harris and Judd, J. J. 


R. P. KUIKAHI vs. Kaopua,—On EXCEPTIONS FROM THE JUDG- 
MENT OF Circuir Court, THirp JupiciaL Circuit, Novem- 
BER TERM, A. D. 1876. 


Section 244 of the Civil Code provides a mode for the restoration of 
impounded animals within twenty-four hours, but the pound 
master is bound to obey a magistrate’s order for their release, 
although made after that time has expired. 


OPINION BY HARRIS, J. 


This case comes up from the November term of the Third 
Judicial Circuit. 

It appears that the case was first tried before the District 
Justice of Hamakua, who gave judgment for the defendant, 
but the plaintiff appealed to the local Circuit Judge of that 
Circuit (Judge Hart), who gave judgment for the plaintiff. 
From this judgment the plaintiff appealed to the Circuit 
Court, when an agreement was filed to waive a jury, and the 


Court proceeded to take the whole matter into consideration, 
49 
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having the testimony before them, and again gave a judg- 
ment for the plaintiff. 

The defendant excepts to the judgment, because he says 
“that the defendant was pound master, and that he had a 
right to refuse to deliver up the plaintiff’s cattle, after 
twenty-four hours impounding the same, and notice to plain- 
tiff, upon an order of the District Judge, made after the ex- 
piration of the said twenty-four hours; the Judge being 
absent at Honolulu when the cattle were impounded, being 
informed (upon the second legal day after receiving the 
said order), by the Judge issuing the same, that the said 
order was of no effect, and that he need not deliver up the 
cattle as ordered. 

The Court ruled that the defendant was bound to obey the 
order without question, and was responsible for the detention 
of the cattle. 

It appears by the testimony that every effort was made by 
the plaintiff to get an order from the Magistrate to deliver up 
the cattle, but that the Magistrate was at Honolulu, at the 
time, and no deputy was in the district. It likewise appears 
from the testimony, that after the order was made by the 
Magistrate, the pound master was very active in trying to 
get the order revoked, and that at the sale, his wife bought 
the cattle in question. This was, therefore, a sham sale; in 
point of fact, the cattle at the time of the suit, had not been 
sold at all, by the pound master, but were still in his posses- 
sion. It appears likewise, that at the time of the conversa- 
tion between the defendant and the Magistrate, the plaintiff’s 
bondsman was there, seeking to withdraw from the bond, 
which was necessary to enable the cattle to be released, and 
that the Magistrate then and there, told the pound master 
that he need not obey the order, because the surety had 
withdrawn. Now, nothing is more apparent than that the 
surety could not withdraw from his bond in such a case. 

The whole case shows that up to the time of his appeal to 
Judge Hart, the plaintiff had not been able to obtain justice. 
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Now, even if the construction placed upon the statute by 
defendant’s counsel, should be the true one, the judgment of 
the local Circuit Judge, and subsequently of the Circuit 
Court, was correct and sustainable upon other grounds. The 
Court can look with but little favor upon appeals made, when 
cases are submitted in like manner as this was, if the judge 
should happen in commenting upon the case, to state the law 
somewhat inexactly, when his entire judgment upon the 
whole case is correct, and the sustaining of the defendant in 
his exceptions would not reverse this judgment. Justice 
Judd decided that it was the duty of the pound master to 
obey the Magistrate’s order; now, an inspection of the order 
does not show any inaccuracy upon its face; and Section 244 
of the Civil Code only states it to be the right of the owner 
of the cattle to have them ‘returned to him within twenty-four 
hours upon his filing a bond with the Magistrate, that is, any 
retention of them after that time by the pound master, is 
wrong done the owner. But it does not say that if he cannot 
find the Magistrate within the twenty-four hours, his cattle 
are to be lost to him irretrievably, and that in such case the 
pound master has a right to set them up for sale, knock them 
down for an inconsiderable price to himself; such a construc- 
tion of the law would be an absurdity. On this occasion the 
Magistrate happened to be in Honolulu, but if he had hap-. 
pened to go to Hilo on that day to be back on the morrow, 
or to have gone in the forests, within his own district, or any- 
where, where his family did not know, it would have been all 
the same, the order could not have been obtained; and 
according to the theory now advanced, the cattle would have 
been lost to him. 

The exceptions are overruled. 

G. B. Kalaaukane for the plaintiff. 

Messrs. S. B. Dole and C. Brown for the defendant. 

Honolulu, January 25th, 1877. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1877. 
Allen, Ch. J., and Judd, J.; Harris, J., dissenting. 


J. M. Kaargues, (K.) Haatrpo AND KAILIANU (w.) vs. ELIZA- 
BETH M. CRABBE AND H. G. CRABBE, HER HUSBAND. 


A DEED written in English, being signed by a Hawaiian; HELD, that 
a grantor is presumed to have known the contents of the deed he 
has executed, unless the contrary is affirmatively shown, and the 
burden of proof is on the party alleging ignorance, 

The grantees’ possession of a deed presumes delivery of it, and 
acceptance, 

The statute of 1846 concerning the registry of deeds, did not render a 
non-recorded deed a nullity, by its provision that such deed should 
not receive judicial cognizance, and said statute being now repealed 
does not affect deeds made during its existence. 

Whether the possession in fact is adverse or is under the owners’ 
title, is ene for the jury, with this limitation that the burden of 
showing the possession to have been adverse is upon the party 
alleging it, but what constitutes an adverse possession, and what 
evidence of its being such is sufficient are questions of law for the 
Court. 

The judgment of a Police Court, in an action under the Landlord and 

` Tenant Statute, is not decisive of tenancy and title, where it is dis- 
puted that the relation of landlord and tenant exists. 


Opinion of a majority of the Court, delivered by Jupp, J. 

This is an action of ejectment for a lot of land on the 
Nuuanu valley road, Honolulu, which the plaintiffs claim as 
being the legal representatives of Kalamau, deceased, to 
whom the land was awarded by Land Commission Award, 
No. 4700, B. The award is dated April Ist, 1850, and the 
survey accompanying it March Sth, 1850, to E. Keo for 
Kalamau. 
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The plaintiff Kaaihue claims that he is the purchaser of 
the interest of one Oopa, the brother of Kalamau, and he 
shows a deed dated March 3d, 1875, from Kaono, the widow 
and devisee of Oopa (now deceased,) by will admitted to 
probate April 30th, 1875,'and he avers that he is entitled to 
the possession of this land upon the further claim that Oopa 
had a title to it by prescription for 20 years previous to the 
14th March, 1873. 

The defendant Mrs. Crabbe, claims as devisee of Capt. 
John Meek deceased, under will duly admitted to probate, 
and that the said land was conveyed by the woman Kalamau 
to Capt. Meek by deed dated the 26th February, 1850, and 
further that Oopa’s occupancy of the land was as a tenant of 
Meek’s and was not adverse. 

A suit was brought by Capt. Meek in December, 1872, 
against the said Oopa in the Police Court of Honolulu, under 
Article LI. of the Civil Code, claiming the possession of the 
land from Oopa as his tenant by parole, after a ten days 
notice to quit. The Police Justice found that there was 
tenancy and issued a writ of possession which was finally exe- 
cuted by ousting Oopa on the 14th March, 1873. 

An effort was made to perfect the appeal which the magis- 
trate refused to allow, and proceedings were: had by man- 
damus to compel the appeal, but it was finally refused by the 
Supreme Court in Banco, it being found by the Court that 
the appeal was not perfected in time. 

The plaintiffs then commenced an action of ejectment 
against Capt. Meek which was partially heard at the April 
term, 1873. This action was discontinued upon a com- 
promise being agreed upon between the parties, which how- 
ever was never completely executed. Meanwhile Meek and 
Oopa deceased, and the present action was brought at the 
October term, 1875. It came on to be heard at the January 
term, 1876, before a mixed jury. The first jury disagreed 
and were discharged. The second trial resulted in a unani- 
mous verdict for the plaintiffs. 
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We deem this history of the case to be necessary to its 
complete understanding. 

A motion for a new trial is made on the ground that the 
verdict of the jury was contrary to the law and the evidence 
and the instructions of the Court, and because the Court 
erred in refusing the instructions asked for by the defen- 
dants, and in giving those asked for by the plaintiffs, and 
also because they have discovered new evidence. This last 
ground the Court find no difficulty in disposing of, as it 
appears quite clearly that these witnesses whose testimony is 
alleged to be newly discovered were accessible to the defen- 
dants at the trial and should have been produced then. 

Let us now consider whether the verdict is contrary to the 
evidence. 

The record shows that a deed was produced shown to have 
come from the possession of Meek, stamped with the old 
stamp in use many years ago. 

As this is the most important feature in this case, we 
recite the deed in full. It is as follows: 


“QUIT CLAIM.” 


“Know all men by these presents, that I Kalamau, of 
Honolulu, Oahu, Hawaiian Islands, and wife of Keo, late 
deceased, for and in consideration of the sum of one hundred 
and fifty dollars, to me in hand paid by John Meek, of 
Honolulu, Oahu, Hawaiian Islands, the receipt whereof I 
hereby acknowledge, have bargained, sold and quit claimed, 
and by these presents do bargain, sell and quit claim unto 
the said John Meek, and to his heirs and assigns for ever, all 
my right, title, interest, estate, claim and demand, both at 
law and in equity, and as well in possession as in expectancy 
of, in and to all that certain piece or parcel of land situated 
contiguous to the Nuuanu valley road, and immediately 
adjoining the first stone bridge, out of the village of Hono- 
lulu, over which bridge said road passes, which property is 
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known as the property and residence of my aforesaid husband 
Keo, late deceased, with all and singular the hereditaments 
and appurtenances thereunto belonging. In witness whereof, 
I have hereunto set my hand and seal this 26th day of Feb- 
ruary, in the year one thousand eight hundred and fifty. 


“KALAMAU, [L.s.] 
“Sealed and delivered in presence of 
“Jonn R. JASPER.” 


Testimony was adduced to show that the signature of John 
R. Jasper, the subscribing witness, who is dead, was 
genuine, and Mr. Dowsett also swore that he knew all the 
parties, Keo, Kalamau, and Capt. Meek, and was acquainted 
with his transactions, that he knew the signature and hand- 
writing of Kalamau, and that her signature to this deed was 
genuine. 

It was urged against this deed that it was in the English 
language, and Kalamau being a Hawaiian the inference was 
drawn that she did not understand its contents, there being 
no certificate on the deed that it was translated to her. 

We hold that a grantor is presumed to have known the 
contents of the deed he has executed unless the contrary be 
affirmatively shown. 2 Washburn, R. P. 576, Kimball vs. 
Eaton, 8 N. H. 391. 

The burden of proof of want of knowledge of the contents 
of the deed was on the plaintiffs, and they adduced no testi- 
mony on this point. This Court must continue to hold 
parties to be prima facie responsible for their deeds. See 
Kaopua et al. vs. Keelikolani, July term, 1875. 

It is further urged that the fact that the deed is not 
acknowledged or recorded, rebuts the presumption that it 
was executed and delivered. 

But it is clear that this deed was delivered. The fact that 
it came from the grantee’s possession presumes delivery. 

“If a deed is found in the grantee’s hands, a delivery and 
acceptance is always presumed.” 
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2 Washburn, R. P., 581, and many cases there cited. 
Moreover, the witness Jasper attests that it was “sealed and 
delivered.” 

“Where a deed appears to have been duly signed and 
sealed and is attested, the delivery will be inferred to have 
taken place.” 

Burling vs. Paterson, 9 Carr and P., 570. Where the 
attestation clause was the same as in this case “sealed and 
delivered,” Lord Eldon said “there would be a miscarriage 
in a judge directing a jury not to presume that the deed was 
signed in the presence of the same witnesses as it professed 
to be.” 

McQueen vs. Farquhar, 11 Vesey, 478. 

But it is said that the statute of registration in force at the 
date of this deed, forbidding a deed not acknowledged or 
recorded being offered in evidence, has the effect of rebutting 
the presumption that the deed was signed and delivered. 
The statute reads: 

S. 7 Statute, 1846. “All deeds of landed property and 
leases for a longer period than one year, however executed, 
all releases of dower, and all mortgages or other pledge of 
real estate in security for the payment of money, all deeds 
and declarations of trust of real property and all evidences of 
interest in the same shall be recorded with the registrar of 
conveyances within thirty days after the execution thereof, 
in default of which no such document shall be valid against 
another document conveying the same right or interest sub- 
sequently executed, but previously acknowledged and 
recorded.” 

Section 9. “No court of justice shall take judicial cogni- 
zance of any instrument required by law to be recorded, 
which shall not be certified so to have been by the registrar 
of conveyances.” 

A new Act on the subject of registration, substantially the 
same as in the Civil Code, was passed by the Legislature, 
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27th July, 1852, repealing the law above quoted. So, what- 
ever effect this law might have had in 1850, at the time this 
deed is dated, in preventing such a document from being put 
in evidence, it had no effect at the time of the suit, for the 
law was repealed. 

But we do not understand that the non-record of a deed, 
has by the Act of 1846, any further effect than to prevent 
courts of justice from taking judicial cognizance of it. In 
other words it does not make the deed a nullity, though it 
would seem that the jury so regarded it. The Legislature 
deemed it advisable that deeds of landed property should be 
recorded, and the law requiring this to be done enacted that 
in default of this record no such unrecorded document should 
be valid against another document conveying the same right 
or interest subsequently executed, but previously acknowl- 
edged and recorded, and as a further penalty no court of 
justice was to take judicial cognizance of such an instrument. 

In 2d Washburn, pp. 590-1, we find it laid down that “the 
purposes of this record are chiefly to give notice to all per- 
sons having occasion to ascertain whether there has been any 
prior conveyance or incumbrance of any real estate; and 
when it is made it becomes constructively a notice and as 
effectual in law as if personally given to the party to be 
affected by it. It may therefore be stated in general ‘and 
nearly unqualified terms, that between the parties to the 
deed, or the heirs or devisees of the grantor and the grantee, 
and those claiming under him, the validity of the deed is not 
affected by the want of record.” 

No direct evidence was offered by the plaintiff to impeach 
this deed, and we are unable to see how any of the circum- 
stances above referred to can have any weight in law in 
invalidating it. : 

We fully recognize the principle so frequently reiterated 
in this Court, that a verdict will not be set aside merely 
when the Court would have arrived at a different conclusion 
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from the jury; but in this case the deed does not seem to us 
to be impeached by the circumstances above referred to. 

But it is said that as there was evidence of an adverse 
occupancy by Oopa for 20 years and over previous to March, 
1873, the jury might have based their verdict upon this in 
favor of the plaintiff’s title, even though that they found that 
the deed was well proven, and as the verdict is a general one 
for the plaintiff, we cannot tell upon which ground they found 
for the plaintiff. 

We again quote from 2 Washburn, p. 490, as expressing 
our view as to what instructions should be given to the jury 
in the matter of title by prescription. 

“The question whether the possession is hostile or adverse 
is one partly of law and partly of fact. 

“Whether the possession in fact is adverse, or is under the 
owner’s title is one for the jury, with this limitation that the 
burden of showing the possession to have been adverse is 
upon the party alleging it. But what constitutes an adverse 
possession, and what evidence of its being such is sufficient, 
are questions of law for the Court. As the possession derives 
its character from the intent with which it was taken and is 
held, it is competent to show by the declarations of the occu- 
pant made during the occupancy that he did not hold 
adversely. Where, therefore, one enters in subserviency to 
the title of the real owner, there must be a clear, positive and 
continued disclaimer and disavowal of the title under which 
he entered, and an assertion of an adverse right brought 
home to the owner, in order to lay a foundation for the oper- 
ation of the statute of limitations.” 

The mere possession, then, of Oopa, however long continued, 
would give him no title, unless accompanied with a claim of 
right, and a distinct disayowal of Meek’s title to the land. 

The burden, then, was on Oopa to prove that his possession 
was adverse, and evidence that Captain Meek had the land 
assessed to him and that he paid the taxes on it, that he 
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exercised acts of ownership over it by putting up fences and 
selling portions of it, by dealing with the government with 
respect to taking a portion of it for widening the road, should 
have been allowed to go to the jury as evidence tending to 
show that Oopa’s possession was subordinate to Meek’s and 
was not adverse. . To the same effect would also be evidence 
of surveys of this land made at John Meek’s instance, and of 
royal patents of adjoining larids describing the land in ques- 
tion as Meek’s land. This would not of course show that it 
“was Meek’s land,” but it would tend to show that Oopa’s 
possession was not so notoriously adverse to Meek’s as to 
raise the presumption that he was aware of Oopa’s claim. 

As regards possession of the original awards and surveys 
or what are often called “muniments of title,” we do not 

attach much weight to them, as the law makes certified 
` copies equally valuable as evidence; but such testimony is 
not irrelevant, and unless explained was entitled to go to the 
jury as strengthening the evidence of the delivery of the 
deed under the award. 

It seems to have been lost sight of on the trial that the 
possession of Oopa if found to be adverse could only inure to 
the benefit of the plaintiff Kaaihue. The other plaintiffs 
must stand or fall by the failure or otherwise of the deed of 
Kalamau to Meek, for it is not claimed that they ever had the 
actual possession of the land. 

One point remains to be settled, the effect of the judgment 
of the Police Court of 1873. It is claimed for this judgment 
that as the Police Court has jurisdiction under Article 51 of 
the Civil Code to try actions for the possession of land 
between landlord and tenant, the fact of the tenancy of Oopa 
under Meek as found by this Court imparts verity and cannot 
be contradicted; that is, the question of tenancy as between 
the parties and their privies was finally settled by the Police 
Court. 

A careful examination of the statute leads us to the conclu- 
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sion that the Police Court could only have jurisdiction in 
cases where the relation of landlord and tenant, confessedly 
existed, the main question for the Court being the facts of 
forfeiture for non-payment of rent or breach of covenants, or 
expiry, if by parole after due notice to quit. 

As the fact whether there was any tenancy at all was dis- 
puted in that Court, the judgment and its execution by writ 
of possession goes no further than to interrupt the statute of 
limitations. 

It is to be regretted that this litigation has been so pro- 
tracted, and the Court is well aware of the difficulties that 
have stood in the way of a speedy settlement of this case 
owing to the death of some of the parties, changes in the 
organization of the Court, and of the counsel engaged. But, 
feeling as we do, that full justice has not yet been done, we 
have come to the conclusion that the verdict should be set 
aside and a new trial granted, and we have thought it neces- 
sary to touch upon some of the questions of law which are 
involved, although the bill of exceptions raising them does 
not show that the points were duly excepted to at the trial. 


Dissenting opinion of Mr. Justice Harris: 

I am reluctantly compelled to dissent from the foregoing 
opinion. 

Regarding the evidence which, in the opinion of the 
majority of the Court, as indicated above, should have been 
allowed to go to the jury, it seems to me sufficient to say that 
the law is express and particular upon that subject, vide 836th 
Section of the Civil Code: “If any party shall think himself 
aggrieved by any such opinion, direction, or order, and the 
Justice shall not think fit to reserve the case upon his motion, 
the party may allege exceptions to such opinion, direction, or 
order, and the same being reduced to writing in a summary 
mode, and presented to the Justice before the final adjourn- 
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ment of the Court for the term, and being found conformable 
to truth, shall be allowed and signed by the Justice; and if 
said Justice shall refuse to allow and sign said exceptions, 
the truth of the allegations therein contained, may, neverthe- 
less, be established before the full Court, and the exceptions 
allowed by them.” 

It is not sufficient therefore that some passing exceptions 
should have been noted to the ruling of the Judge at the 
trial, which is only a compliance with the seventh rule of the 
Court. But they likewise, according to the statute above 
quoted, must be presented to the Judge before the final 
adjournment of the Court for the term and be signed by him. 

No such exceptions were presented to me or signed by me. 

On the 26th of January 1876 I signed a paper purporting 
to be a bill of exceptions, being entirely misled. This paper 
I afterward recalled, when I had read it over carefully, and 
found it inconsistent with the law, having first called both 
counsel, and pointed out to them the manner in which I had 
been misled and the impropriety of the paper. How that 
paper appears again on the record, I am at a loss to under- 
stand; it should be taken off the file. I then gave the coun- 
sel for defendants the opportunity to file exceptions, if he 
could, as of the last day of the term, and he did’ file the 
following: 

“In the Supreme Court of the Hawaiian Islands, of the 
January term, 1876. 

“Kaaihue et al. vs. Elizabeth Crabbe et al. Action of 
ejectment. 

“Be it remembered that during the trial of the above 
cause, the defendants’ attorney offered in evidence a copy of 
the judgment of the Police Court, Honolulu, and the writ of 
possession therein dated — day of 1873, in the case 
of John Meek vs. Oopa, in a possessory action in said Police 
Court, in order to show an act of possession and a tenancy of 
Oopa under John Meek, when the Court replied that it was 
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no evidence of a tenancy, but only evidence of the Police 
Magistrate’s opinion to that effect, but it was evidence that 
the alleged prescription was broken that day and could be 
admitted for that purpose, to which ruling of the Court, the 
defendant’s attorney excepted, by observing that he would 
save the point on said ruling. 

“That after evidence had been closed, the defendants’ 
attorney, among others, asked the following instruction: 
‘That the fact of a legal ouster of Oopa by a writ of posses- 
sion based on a judgment of the Police Court in favor of John 
Meek vs. Oopa, tends to show a tenancy of Oopa under John 
Meek.’ Which instruction was refused by the Court, to 
which opinion of the Court in refusing said instruction, the 
defendants’ attorney excepted, by using the words that he 
saved the point on all instructions asked by him and refused 
by the Court. 

“(Signed ) W. C. Jones, 
Attorney for defendants.” 


This I refused to sign on the ground that they had alleged 
nothing in accordance with the seventh rule of Court, and in 
fact they had made no such exception; at the time I then 
reduced to writing my remembrance of the case from my 
notes and memory and gave defendants’ counsel the opportu- 
nity to show by affidavits that my memory or statement was 
inaccurate. This he declined to do, and therefore by the 
very force of the statute there were no exceptions before the 
Appellate Court, and I cannot but regard it as exceedingly 
dangerous for the Court to take up points which are not raised 
by counsel in the regular way, and express an opinion upon 
them. It is likewise a mistake to suppose that it was lost 
sight of at the trial, whether or not the possession of Oopa 
would inure only to the benefit of Kaaihue or of Kaaihue and 
all the other plaintiffs. But on the contrary, in point of fact, 
it was suggested by the counsel for the defendants and aban- 
doned by him because it was conceived that if Oopa had held 


HAWAIIAN REPORTS, 1877. 779 


J. M. Kaaihue et als. v. Elizabeth M. Crabbe and her husband. 


at all he had held for himself and his co-heirs and that if the 
prescription should be found to have run in favor of Oopa, it 
could make no difference to defendant whether he held the 
land for himself alone or for himself and others. His peti- 
tion filed the 17th of March, 1873, sets forth and declares that 
he claimed it for himself and his co-heirs, It will be ob- 
served then that the points alleged in the bill of exceptions 
which were refused on the 10th of April; 1876, regarded only 
the effect of the possessory suit in the Police Court and judg- 
ment thereon, and that the majority of the Court concurred 
with me in the opinion then expressed, that said suit had no 
effect other than to interrupt the Statute of Limitations. 

Therefore, as it seems to me, the only point which 
remained for the Court to decide on the motion for new trial 
is whether the verdict of the jury is contrary to the law and 
evidence. 

The grounds upon which the plaintiffs claimed this prop- 
erty were that they were the direct heirs of Kalamau to 
whom the Land Commission made the original award, which 
award is dated April 1st, 1850, that Oopa had been put in 
possession of it by Kalamau herself previous to her departure 
for Hawaii, whither she had gone being sick, as Mr. Dowsett 
says, about 1850, and that he continued to hold it from that 
time for Kalamau during her life time, and after her death 
for Kalamau’s heirs, of which he was one, up to the 14th of 
March, 1873, at which time he was ousted by a process from 
the Police and District Court of Honolulu. Plaintiff was 
claiming that Oopa did not “enter in subserviency to the 
title of the real owner”—calling Meek the real owner—but 
under Kalamau, and therefore he had no occasion to bring 
home his adverse right to Meek as the owner. But he was 
in possession under Kalamau’s title, and that hers was the 
only recorded title. His whole plea was that he never knew 
or recognized Meek as having any title, and if that was the 
fact, he could not give Meek any notice of the nature of his 
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holding any more than any person claiming to hold in fee 
simple, gives notice to any particular person of his so hold- 
ing. His whole claim was that he never had entered in 
subserviency to Meek. 

On the part of the defendants it was claimed that he had 
a deed from Kalamau dated 26th of February, 1850, in favor 
of Capt. Meek, and that Oopa had been placed in possession 
there by Capt. John Meek. 

Evidence was introduced on both sides, on the side of the 
plaintiff to show that he was put in possession by Kalamau 
and that he had continued to hold possession as he alleged; 
on the part of the defendants it was sought to show that 
Capt. Meek put Oopa in possession and that he continued to 
occupy by the permission of Capt. Meek. 

The object of the plaintiff was to impugn the deed. This 
he endeavored to do by showing that it was written in the 
English language, which the grantee confessedly did not 
understand; that it was never acknowledged, although the 
law, as it stood at that time and for many years afterward, 
prohibited a deed so unacknowledged even from being con- 
sidered by a Court of Justice, and that Kalamau, during her 
life time continued in possession for herself and after her 
death which occurred sometime in the year 1853 Oopa had 
continued in possession as her heir for himself and other 
heirs, for a period of twenty-three years subsequent to the 
execution of the deed. It was likewise adverted to that the 
witness Jasper did not state in his attesting clause that it was 
translated to her or even signed in his presence, and in as 
much as the acknowledgment was necessary in order that it 
might be used in evidence in a Court of Justice, that all these 
facts were evidence to the jury that the woman would not 
acknowledge it in her life time, and that Meek must have 
had good reasons for not endeavoring to obtain possession 
under the deed, during this long period of time. 

Thus evidence upon the occupation was adduced upon the 
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one side and upon the other, and it was argued that if they 
believed the testimony which the defendants offered and 
that Oopa during that long period of time had held for 
Meek, his possession was Meek’s possession and would sup- 
port the deed so as to make it quite irrefragable. 

And the defendants even asked the Court to instruct “that 
an unacknowledged and unrecorded deed was good against 
the grantor and his heirs and if they believe from the evi- 
dence that Kalamau executed the deed produced before the 
Court to John Meek, and that he held possession under said 
deed, they will find a verdict for defendants.” This instruc- 
tion was given ipsissimis verbis. 

This was the issue that the defendants put to the jury 
plainly and distinctly of their own motion; the effect of the 
verdict was, therefore, either that the jury either did not 
believe that Kalamau had ever executed the deed, or that 
they did not believe that Meek ever held possession 
under that deed during those twenty years. 

Now, the undoubted rule is, that the verdict will not be 
set aside where there has been evidence on both sides and 
no rule of law violated nor manifest injustice done, so in this 
case, there was evidence on both sides and the jury were the 
proper judges which scale preponderates. Graham and Water- 
man on New Trials, p. 380. 

The defendants asked that the jury be instructed “that if 
they believed that Meek placed Oopa there, then Oopa’s 
possession was Meek’s possession, and still again, that if they 
believed that Kalamau conveyed the land in question to 
Meek, neither she nor those claiming under her could dispute 
the title thus conveyed.” It was charged in the words that 
the defendants asked. There had been a previous trial which 
was presided over by Mr. Justice Judd, in which the jury 
were divided seven to five; and in this, the jury was unani- 
mous for the plaintiff, therefore they did not find that Meek 
put Oopa in possession or else did not find that Kalamau con- 
veyed the land. 

50 
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The previous litigation had been prolonged and exhaustive. 

No new trial has ever been granted in this Court, under 
such circumstances, and the words of Chief Justice Parker in 
the case of Baker vs. Brigg, 8 Pick. 126, appear to me most 
applicable. “It is moved to set aside this verdict, on the 
ground that it is against evidence, notwithstanding there was 
a great deal of evidence on both sides so contradictory that 
on a former trial the jury could not agree, and on this trial 
it was the subject of elaborate argument, and scrupulous 
comparison of testimony. If under these circumstances a 
verdict can be set aside as against evidence, no action can be 
tried which may not be brought in review before the Court 
upon the facts, and the trial by jury will be virtually super- 
seded. Perhaps no cause which really has two sides to it, 
can be determined without a serious belief in his counsel, 
that the verdict was wrong and against the weight of the 
evidence. But disputes must be settled and finished, and 
our law and constitution having given the ultimate decision 
upon the facts to the jury, to set aside their verdict, unless 
in extraordinary cases where it is manifest that they have 
mistaken or abused their trust, will be to usurp a power 
which has been carefully and properly withheld from us.” 

For these reasons I think that a new trial should be 
refused. 


A. S. Hartwell, for plaintiffs. 
W. C. Jones and E. Preston, for defendants. 


Honolulu, January 30th, 1877. 
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J. H. Brunz, PLaintirr, vs. His Ex. J. Mort Smits, Min- 
ISTER OF INTERIOR, DEFENDANT. 


Tue Minister of the Interior may lawfully issue a royal patent for a 
portion of a parcel of land granted by kuleana award, but it must 
appear by the literal agreement of the metes, bounds and descrip- 
tion of the survey of the portion applied for with that in the award, 
that it is a portion of such award. 

Royal patents based on awards do not confer or confirm title. 


The opinion of the Court was given by McCutty, J. 

This case is submitted under the provisions of the Civil 
Code, on an agreed statement of which the following is the 
substance. 

“On the 6th September, A. D., 1854, the Board of Land 
Commissioners issued an award by survey to one Honaunau, 
of certain premises situate on the easterly angle of Nuuanu 
and Beretania streets in Honolulu. 

“No royal patent has been issued for the whole of said 
award, but on the 29th January, 1854, a Royal Patent, No. 
2398, was, in consideration of one hundred and twenty-five 
dollars paid by H. Macfarlane as commutation, issued con- 
firming the said award to a portion of the said premises, to 
wit: to that portion thereof on the easterly angle of Nuuanu 
and Beretania streets aforesaid, where the Commercial Hotel 
is situated and including an area of 0.2205 of an acre. On 
the 15th April, 1876, the plaintiff J. H. Brunz came into 
possession, through the deed of Theodor Von Borstel, the 
executor of the will of Mathilda Eckart, of a portion of the 
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said award, of which portion the metes and bounds are as 
follows: 

“The said portion of the said award purchased and de- 
scribed as aforesaid has never been confirmed by royal 
patent, nor have the boundaries thereof been fixed by the 
Commissioner of boundaries. 

“The Commissioners of Appraisement for the Island of 
Oahu have appraised the said portion according to the said 
survey. 

“The said J. H. Brunz has applied to the said J. Mott 
Smith, Minister of Interior, as well as to his predecessor in 
office, for a royal patent confirming the said award for the 
said portion thereof in his possession as aforesaid, but they 
have refused to issue such royal patent, although the said J. 
H. Brunz stands ready to commute for the government 
rights therein according to the said appraisement. 

“Wherefore, we the said parties, pray this honorable 
Court to adjudge and determine between them.” l 

Counsel for the plaintiff cites Section 43 of the Civil Code, 
which is as it is the basis of his argument, we quote: 
“Section 43. A royal patent signed by the King and coun- 
tersigned by the Kuhina Nui and the Minister of the Interior, 
shall issue under the great seal of the kingdom, to the pur- 
chaser in fee simple of any government land or other real 
estate; and also to any holder of an award from the Board of 
Commissioners to quiet land titles for any land in which he 
may have commuted the government rights.” 

He claims that the case at bar does not come within the 
provisions of the several Acts of 1862, 1868 and 1872, which 
establish the Boundary Commission and define its jurisdic- 
tion, inasmuch as they relate to the settlement of boundaries 
of lands awarded by name only and without survey, the Act 
of 1872 which authorizes the Minister of the Interior to issue 
patents for “portions of Ahupuaas, Ilis or other denomina- 
tions of land” when defined by a Boundary Commission, not 
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applying to parts of lots awarded by surveyed boundaries; 
and that not coming within these modifications of Section 43, 
the owner of a fractional award must be entitled by that 
section, on payment of his appraised commutation, to receive 
a royal patent for such part; that otherwise he must pay the 
commutation for the whole award, without power to recover 
contribution from the other owners, or else continue to hold 
his land subject to the government’s interest therein, and 
that either of these alternatives is an injustice which cannot 
be intended by the statute. 

Per contra, it was said that the Minister has no power in 
the issuing of patents beyond the express and strict provi- 
sions of the law, and that should he exceed them the patent 
would be invalid; that if the case at bar is not thus provided 
for, parties must seek relief in the enactment of a new statute. 

The award to Honaunau is in the Hawaiian language, of the 
form used in such grants, and may be rendered as follows: 

“The petitioner makes claim for his house-lot, situated in 
Honolulu, Island of Oahu, on the ground that he received it 
from Kamehameha III., in 1835, and has since then held 
peaceable possession. We award accordingly to Honaunau 
an interest (kuleana) less than allodial. He is to pay the 
costs of this proceeding, being $3.00, and upon payment to 
the government of its one-fourth interest, shall be entitled to 
a royal patent in fee simple.” A survey by metes and 
bounds follows. 

Thus there was confirmed to Honaunau both an interest, 
one-fourth less than allodial, and a right to commute this into 
an absolute title, and it has never been doubted that these 
pass to his heirs and assigns, as vested rights, recognized but 
not conferred by Section 43. The sole question at issue is 
this; can the owner of a portion of an award claim and may 
the Minister lawfully issue, on payment of proportional com- 
mutation, a patent for such portion, or is the right and duty 
confined to patents for entire awards? 
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In aid of the construction to be given we cite from the 
“Principles adopted by the Board of Commissioners to Quiet 
Land Titles,” which were approved by an Act of the Legis- 
lative Council, October 26th, 1846. They say: “The Ha- 
waiian rulers have learned by experience that regard must 
be had to the immutable law of property in things real, as 
lands, and in things personal, as chattels; that the well being 
of their country must essentially depend upon the proper 
development of their internal resources of which land is the 
principal, and that in order to its proper cultivation and im- 
provement the holder must have some stake in it more solid 
than the bare permission to evolve his daily bread from an 
article to which he and his children can lay no intrinsic 
claim.” They recognize “the permanent good of the sub- 
ject.” “The Commissioners must infer that His Majesty 
intended the utmost liberality to prevail towards the claim- 
ants, rather against the interests of the body politic, than 
against those of the claimants.” Statute Laws, 1847, pp. 86 
and 90. Such being the spirit and the controlling principles 
at the foundation of these grants, if “that must be the truest 
exposition of a law which harmonizes with its design, its 
objects, and its general structure,” Vattell, as quoted in 
Dwarris on Statutes, p. 178, we may well construe the pro- 
vision in the award and the corresponding statute, favorably 
to securing “permanent” titles. 

It must have been contemplated that the original parcels 
of land would in no long time be subject to division by 
partition among heirs, and by sales, which for the first time 
in Hawaiian history a common man had the power to make, 
and we can hardly suppose that it was meant that the right 
to acquire complete title should depend in its exercise upon 
the concurrence of other owners in the same tract, a con- 
dition which would often practically destroy the right. It is 
likewise to be observed that there is no negative limitation 
in the statute, so that while it is not expressed that patents 
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may issue to part owners it is not expressed that they shall 
be only for entire awards. 

We are aware that until recent years many patents were 
issued for part awards; indeed, as it appears by the submis- 
sion, a patent has been granted for another piece of this 
Honaynau tract, but we can readily surmise reasons why the 
Minister now doubts his authority to repeat such and awaits 
judicial direction. He may apprehend conflict in the Crown 
grants when issued with boundaries not precisely and totally 
corresponding with those in the award, nor yet certified judi- 
cially by a Boundary Commission, with the liability of grant- 
ing what is not included in the award, and he might 
apprehend that private rights may be brought into litigation 
by his ex parte action in furnishing a royal patent to be the 
almost impregnable basis of a conflicting title. 

The Act of 1872, entitled “An Act to Regulate the Issuing 
of Royal Patents,” modifies the doctrine of this Court in 
Davis vs. Brewer, January, 1871, and, in our view, goes far 
to remove the practical difficulties of the case. Section Ist 
reads as follows: “Every royal patent hereafter issued upon 
an award of the Board of Commissioners to Quiet Land 
Titles, shall be in the name of the person to whom the 
original award was made, even though such person be 
deceased or the title to the real estate thereby granted have 
been alienated; and all royal patents so issued: shall inure to 
the benefit of the heirs and assigns of the holder of such 
original award.” 

Patents based on awards do not therefore confer or confirm 
titles. The name of the holder of the award who applies 
and pays the commutation, if he is other than the original 
grantee, does not appear in it. The title of every holder or 
part holder is left to be derived from the “person to whom 
the original award was made.” The new grant from the 
government of fee simple goes back to the date of the award 
and attaches to the subsequent transfers. It may be com- 
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pared with the doctrine of estoppel against a warrantor 
subsequently acquiring title in the premises he has conveyed, 
his better title inuring in favor of the covenantee. Here the 
statute creates such an estoppel without special covenant in 
the conveyance, and the effect of the patent is to relinquish 
the government’s interest in the area described therein unto 
the original awardee, be the same more or less in extent 
than any section which has been alienated; it grants nothing 
to subsequent holders, other than as they derive through the 
first, and such patents are therefore entirely inconclusive as 
to rights between part holders. It does not appear why a 
patent may not issue for the whole of an award on applica- 
tion and payment of the commutation by the owner of any 
part therein, nor why the holder of an entire award may not 
commute and patent a part thereof. 

But where application is made for a patent with a descrip- 
tion other than that containing an entire award, and not 
defined by a Boundary Commissioner, the Minister of the 
Interior cannot act judicially to determine if the lot applied 
for is in fact comprised within such award. It must appear 
by the literal agreement of the metes, bounds and descrip- 
tion of the survey in the petition with that in the award, so 
far forth as the lot in question is bounded by the exterior 
lines of the award, that it conforms thereto and lies not out- 
side the original award. It will not be legal for the Minister 
to proceed on what may be claimed to be, and perhaps be in 
fact, a rectified and improved survey made with greater 
accuracy and more perfect correspondence with conterminous 
lots. He may not act upon a survey in the English language 
if the original was in Hawaiian, and vice versa, upon one in 
the denomination of feet when the original was in chains and 
links, nor if the area in the one is expressed in a different 
notation from the other, nor can he judge if there should be 
an allowance for a different variation of the compass existing 
at the present time. But this rule of literal conformity does 
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not preclude him from taking a part of an original course or 
courses when the division requires it. The initial point how- 
ever must be recognizable as.in an original course or at an 
original angle, and the lines must follow the same until 
section is made. 

Upon comparing the survey in this case presented for 
patent, with the survey in the award, it will be seen that 
upon the principles of this decision no patent can be issued, 
for its identity as a section of the Honaunau award is not an 
apparent identity. 

S. B. Dole for plaintiff. 

Attorney General Hartwell for defendant. 


Honolulu, March 9th, 1877. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1877. 
Harris, Ch. J., Judd and McCully, J. J. 


H. A. Wiemann vs. His Ex. J. M. KAPENA, MINISTER OF 
FINANCE,—SUBMISSION OF CONTROVERSY WITHOUT ACTION. 


By Section 514 of the Civil Code, the Minister of Finance has author- 
ity to make general rules for the assessment and collection of 
taxes, but only in cases not provided for by law. He has not 
authority to relieve in any particular case of a hardship suffered 
under operation of the law and the general rules. 


OPINION BY HARRIS, C. J. 


The submission made in this case is very barren of facts, 
but we will take it into consideration as it is, and give the 
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views which we have arrived at. The submission reads as 
follows: 

“The above named parties agree that a clearly erroneous 
assessment was made of said H. A. Widemann’s taxable pro- 
perty in this kingdom for the year 1876, and that said 
assessment” was not made known to said H. A. Widemann, in 
season for him to appeal as provided by statute. And that 
the said Minister of Finance is desirous to make an equitable 
abatement of said assessment, provided he has, under the 
law, discretionary power so to do, which is the question re- 
spectfully submitted for the decision of the Honorable Justices 
of the Supreme Court, without prejudice to the legal or 
equitable rights of H. A. Widemann in the premises.” 

The Section 490 of the Civil Code enacts that the assessors 
shall be appointed on or before the lst day of July, and shall 
make a faithful assessment of all taxes imposed by law within 
their respective districts on or before the lst day of September 
of each year. 

The Section 502 provides that the Governor shall deliver 
to each tax collector a copy of the tax list for his district, and 
said tax collector shall proceed immediately to collect the 
taxes. 

The Section 9th of the “Act to amend the law in relation 
to the assessment and collection of taxes” of 1860, enacts 
that during the months of September, October and Novem- 
ber, the tax collectors shall deliver certificates of appeal to 
any person disputing the amount of assessment, and deposit- 
ing the costs or otherwise as in the said sections and the 
succeeding sections provided. 

The Section 14th of the act referred to above provides for 
a “Board of Appeal” and Section 15th enacts that the 
“Board of Appeal” shall sit on the first Monday of Decem- 
ber of each year. 

The manner of collecting the taxes is set forth in the 503 
Section of the Civil Code, and is as follows: 
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“The said collector shall call on each tax-payer at his resi- 
dence, or usual place of business, or otherwise give notice to 
the tax-payers to meet him at convenient points or settle- 
ments of the district in the months of September, October 
and November, to demand payment of the taxes assessed as 
aforesaid: and if any person shall neglect or refuse to pay his 
taxes, when so called upon or notified, until the last day of 
November, the tax collector may levy the same by distress 
upon so much of the goods and chattels of such person, as he 
may deem sufficient for the payment of taxes and expenses of 
collection, and sell the same upon the order of the District 
Judge or Police Magistrate, after a public notice of five 
days. In case no property can be found whereon to levy, 
then such person, if able-bodied, may, by sentence of said 
Judge or Magistrate, be compelled to discharge the amount 
of his tax by labor on the public roads or other public works, 
at the rate of twenty-five cents per day.” 

Thus it is apparent that it is intended that tax-collectors 
shall commence their labors in the month of September, and 
that a citizen has up to the last day of November in which to 
pay his taxes or appeal, and that he may not be distrained 
upon before the last day of November. 

Now the submission says that in this case a clearly erro- 
neous assessment was made, but it does not state whether 
Mr. Widemann gave in his own list as required by Section 
492 or not; if he did not give in his own list then by said 
section he trusted himself to the discretion of the tax-assessor, 
and his assessment is binding upon all persons interested. 

And again, the submission says that the assessment was not 
made known to Mr. Widemann in season for him to appeal, 
but the submission does not say whether or not the tax-col- 
lector called at his usual residence or place of business before 
the 30th day of November, or gave a public notice to meet 
him at some convenient point in the district before the 30th 
day of November, as is provided by the 503 Section, so that 
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if the Court was asked to afford relief themselves, they would 
not have sufficient foundation to proceed upon. But we are 
not asked to afford relief ourselves, but we are asked to adju- 
dicate as to whether the Minister of Finance has the author- 
ity to afford relief, and upon this question we are referred to 
Section 514 of the Civil Code, which reads as follows: 

“The Minister of Finance, with the consent of the King, 
shall have power, and it is hereby made his duty to prescribe 
all needful rules and regulations for the assessment and collec- 
tion of taxes, in cases where no such rules and regulations are 
definitely made by law; provided, however, that the same 
shall not be in contravention of any existing statute, or incon- 
sistent with the Constitution.” 

And it is suggested that a rule somewhat in this form 
might be made: “That where a tax-payer has made his 
return in compliance with the requirements of law in form 
and manner, unless the same is objected to or an approximate 
assessment made by the assessor and notice thereof given to 
the person thus assessed in ample time to enable him to 
appeal, then the return of said tax-payer in form and manner 
made by him shall be taken as conclusive, and the proceed- 
ings of the tax-assessor be disregarded.” 

This statute (Section 514) means that the Minister of 
Finance may make “general rules” and nothing else, and 
may make such rules only in cases not provided for by law. 

But the Legislature has enacted that a citizen may have 
up to the 30th day of November, to make his appeal and no 
longer, and has likewise constituted a tribunal to try that 
appeal, which. tribunal is not the Minister of Finance, and 
therefore the Minister of Finance can have no authority to 
abate taxes, and can make no rules by which taxes can be 
abated. Certainly he could make no general rule now, 
which would apply to a case already past. 

It was suggested to us at the hearing of this case that 
every wrong has its remedy, and that it may be that unless 
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this remedy is provided by the Court in this case there 
would be none. 

We admit the force of the maxim, but cannot conceive, as 
at present advised, of any wrong contemplated by this sub- 
mission in which the citizen asking relief, has not par- 
ticipated himself, which this Court is not competent to 
remedy, upon a proper showing. 

J. M. Davidson for, plaintiff. 

Attorney General Hartwell for defendant. 


Honolulu, March 9th, 1877. 
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Harris, Ch. J., Judd and McCully, J. J. 


His Ex, J. M. Kapena, MINISTER oF FINANCE, vs. BISHOP 
& Co.,—SUBMISSION OF CONTROVERSY WITHOUT ACTION. 


Construction of the Stamp Act of 1876:— 

A Bank Check, whether payable to bearer or order, is not liable to 
a stamp duty. 

A Promissory Note for less than five hundred dollars is not liable 
to duty. 

A Certificate of Deposit, payable on demand, and not being an 
evasive form of a promissory note, is not liable to duty. 


OPINION OF THE COURT BY HARRIS, C. J. 


The parties to this submission ask the judgment of the 
Court whether, by reason of the Act “relating to Stamp 
Duties,” passed at the last session of the Legislature, and 
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cited as Chapter 40 of the Session Laws of 1876, documents 
in the following form are required by law to have stamps 
affixed to them: 
[ First. ] 
Honolulu, H. I., Jan. 17, 1877. l 
Bishop & Co., Bankers, pay to D. Pass de Leon or order 
five hundred and sixty-nine dollars. 


$569.00 (Signeds) A. B. 
[ Second. ] 
$100.00 Honolulu, H. I., Jan. 17, 1877. 


Two months after date for value received, I promise to pay 
to the order of G. L., one hundred dollars at the banking 
house of Bishop & Co., payable in U. S. gold coin or its 


equivalent. (Signed) Y. L. 
[Third.] 
Certificate of Deposit. $2000.00 


Honolulu, H. I., Jan. 17, 1877. 


Bishop & Co., Bankers. Received of J. R., on deposit, 
two thousand dollars payable to the order of C. B., in silver, 
on the return of this certificate properly endorsed. 

(Signed) ppro. Bishop & Co., 
No. 4153 S. M. DAMON. 


In passing tax bills legislatures are presumed to be careful 
to include in the schedules all the items upon which they 
intend a tax to be levied, and to express themselves so clearly 
that there can be no reasonable doubt as to the articles in- 
tended to be taxed. Statutes imposing taxes ought not to be 
construed so as to include articles or (in this case) instru- 
ments not clearly coming within them. For instance, a 
statute levying a tax on horses would not include mules, and 
one levying a tax on mules would not include asses. 

“In construing a statute, the same rule of construction 
which is applicable in construing all documents or instru- 
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ments between private parties has force. A person who ` 
makes an instrument and profers it to another makes it what 
he chooses and must cause it to express distinctly all that he 
means it to do.” See Parsons on Notes and Bills, appendix 
to the second volume of the Stamp Act of the United States, 
page 8. 

Lord Tenterden says, “Acts of Parliament imposing duties 
are so to be construed as not to make any instruments liable 
to them unless manifestly within the intention of the legisla- 
ture.” See Tomkins vs. Ashby, 6 Barn. and Cres. 542. 

So likewise, Justice Bailey says, “It is a well settled rule 
of law that every charge upon the subject must be imposed 
by clear and unambiguous language.” See Denn dem. vs. 
Diamond, IV. Barn. and Cres. 245. 

And again, Lord Ellenborough says, “And I think that 
where the subject is to be charged with a duty, the cases in 
which it is to attach ought to be fairly marked out, and we 
should give a liberal construction to words of exception, con- 
firming the operation of the duty.” See Warrington vs. 
Furber, 8 East 244. 

The statute under which it is claimed that the instruments 
recited above are liable to stamp duty reads as follows: 

“Bill of exchange or promissory note for payment of any 
sum of money otherwise than when payable to bearer at 
sight or on demand, for the first $500, twenty-five cents; and 
for every $500 or part of $500 after the first, twenty-five 
cents.” 

And it is likewise claimed on the part of the government 
that if the instruments come under no more special class of 
papers, they are dutiable as agreements under the item 
“agreement $1 when divers letters are offered in evidence to 
prove agreement between the writers, if shall be sufficient to 
stamp one of such letters.” . 

Upon the last point, the words of any statute are to be 
taken in their ordinary and usual signification, and although 
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` a promissory note is an agreement to pay money, yet, no one 
in reading this statute, would consider the word “agreement” 
as used therein to have such a signification as would include 
either of the instruments which are the subjects of our con- 
sideration. 

It is further said that a check is a bill of exchange, and 
that “an instrument not coming up to the full requirement 
of a bill of exchange may be dutiable as a draft or order.” 

But there are no “drafts or orders” particularized in the 
statute other than those to which neither of the instruments 
in question belong, viz: “those drawn in but payable out of 
this kingdom,” nor those “drawn payable out of this king- 
dom, but endorsed and negotiated within the kingdom,” 
those “drawn out of and payable within this kingdom.” 

It is true that a check has been asserted to be a bill of 
exchange; see the cases cited in Harker vs. Anderson, 21st 
Wend., 373, referred to by the Attorney General, and it has 
been called an Inland Bill. See also Merchants Bank vs. 
Spicer, 6 Wend., 445. By this we apprehend it is merely 
meant that they are governed by the same rules as bills of 
exchange, as regards the points then under consideration 
in the cases cited. But checks are a species of paper of such 
common use that if the Legislature had intended to include 
them they would have mentioned them by their own name. 
In common language, no one, speaking of a bill of exchange 
would be understood as meaning a check. See Conroy vs. 
Warren, 3 Johnson’s cases referred to by Mr. Dole, counsel 
for Messrs. Bishop & Co. 

If a check on a banker could be holden liable to stamp 
duty, under this law, then any order to pay money sent to a 
friend, agent or factor, would be likewise liable to stamp 
duty. Our opinion, therefore, is that a bank check, whether 
payable to bearer or order, is not liable to stamp duty. 

With regard to a promissory note, it will be observed, that 
the smallest duty leviable is 25c. The construction placed 
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upon the law by the Attorney General, in his argument, is, 
that the words “promissory note” for the “payment of any 
sum of money”’—for the “first five hundred dollars—25 
cents,” means up to five hundred dollars. If such is the 
proper construction, then a promissory note for five dollars 
would be liable to this tax; it may be said, that such a tax is 
not unreasonable or unprecedented; but it must be admitted 
that it would be a very large tax on a small transaction; but 
following the dicta above cited, it cannot be said, that “‘it is 
manifestly within the intention of the Legislature” that a 
promissory note for less than five hundred dollars should be 
taxed in this way. The “charge has not been imposed by 
clear and unambiguous language.” 

We should be obliged to add words, not necessary to make 
the statute intelligible or grammatical, in order to make it 
bear the construction, suggested on the part of the govern- 
ment. 

The third and only remaining question is whether Certi- 
ficates of Deposit are liable to stamp duty. If liable at all, 
they are liable as Promissory Notes. Now Certificates of 
Deposit have been an ordinary currency in this country for 
many years, and have constituted a large part of the circu- 
lating medium, in order to avoid the waste of time and other 
inconveniences in counting and transporting large amounts of 
silver. 

We cannot but regard the expressions used by Judge 
Kent, in the case of Conroy vs. Warren, 3 Johnson’s Cases, 
page 264, as very applicable to this case. He is speaking of 
Checks; and mutatis mutandis, the language may be well 
adapted to the case under our consideration. 

The Act is to be taken strictly; none of the expressions of 
this Act are strictly and technically applicable to Certificates 
of Deposit. In this country Certificates of Deposit are too 
frequent and notorious a species of paper to have been 


omitted by mistake, and it is a rule of construction that 
51 
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when a statute, and more especially a statute with penalties 
for neglect, specifies particulars, all other particulars not 
enumerated are excluded. 

Although Certificates of Deposit po. sess all the requisites 
of Promissory Notes, may be sued upon as Promissory 
Notes, and the endorsers are to be held in like manner as in 
ordinary Promissory Notes and all the rules applicable to 
Promissory Notes are to be applied, when such certificates 
are sued upon, yet we cannot but think that if the Legisla- 
ture had intended to tax them by this law, they would have 
mentioned them specifically, more especially, considering 
the manner in which they had been used as currency in this 
kingdom. 

It will be observed that the Certificate of Deposit, now the 
subject of consideration, sets forth that the money is payable 
on demand and is in accordance with the form usual among 
us for many years past. 

We do not say how the Court will consider it if the Certi- 
ficate should set forth that the money was payable some 
time in the future, and indicated generally that the money 
was borrowed by the bank or other person with whom it was 
deposited and that the certificate was merely another form, 
perhaps an evasive one, of a Promissory Note. 

Our judgment is, that the instruments submitted are not 
liable to stamp duty. 


Attorney General Hartwell for the plaintiff. 
S. B. Dole for defendants. 


Honolulu, March 9th, 1877. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1877. 


Harris, Ch. J., Judd and M’Cully, J. J. 


In RE Proor OF THE WILL oF RUTA KAMAKEA, DECEASED. 


Tue verdict of a jury on an issue of fact in matters of probate and 
administration, is conclusive of such fact in all further proceedings 
in probate, unless it be legally set aside. 


OPINION OF THE COURT BY M’CULLY, J. 


Application for the proof of this will was made to Mr. 
Justice Jupp, sitting in probate, and at the hearing, Sept. 
8th, 1876, testimony was heard at large on the part of the 
proponents and of the heirs at law, who contested; upon con- 
sideration of all which the Court refused probate on the 
ground that the testator was insane, imbecile, or otherwise 
non compos at the time the will was executed. From this 
judgment the proponents appealed, stating the ground of 
appeal to be “that at the time Ruta Kamakea made and 
executed such last will and testament she was of sound and 
disposing mind and memory and in every way fitted to make 
and execute such document.” On this issue of facts the 
appellants claimed a jury under the provisions of the act of 
1864, and at the October term obtained this verdict: “Ua 
lawa ka noonoo maikai o Ruta Kamakea no ka hana ana i 
palapala kauoha.” i. e “Ruta Kamakea was sufficiently 
sane and competent to make a will.” 

Exception was taken to the verdict, and motions filed for 
arrest of judgment and for a new trial, but upon its appear- 
ing that no judgment was asked for in the Supreme Court, 
the sole issue on which the jury had passed being the com- 
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petency of the testatrix to make a will, and not the further 
fact, whether being competent, she had duly executed such, 
the motion in arrest was withdrawn, and the Court holding 
that the verdict should be certified back to the Probate 
Court for judgment on the whole matter, the contestant’s 
counsel likewise withdrew his motion for new trial. The 
case being so remitted the contestant’s counsel then argued 
the question of the sanity of the testatrix, but the justice 
held that that fact having been found by the jury was no 
longer a subject of consideration in the Probate Court, and 
there being sufficient proof of due execution in respect to 
signature and attestation, admitted the will to probate, from 
which judgment appeal has now been taken to the Supreme 
Court in Banco. 

Mr. Jones: The Probate Judge was not bound to render 
judgment upon the verdict of the jury as taken, but may 
review the whole circumstances of the case and render judg- 
ment non obstante veredicto. 

The evidence, per the record, does not show a proper 
execution. 

Mr. Brown, contra. 

Per Curiam. Previous to the Act of 1864 (p 20) to 
authorize the trying of “Issues of fact in matters of Probate 
and Administration by a Jury,” it had been held, as stated 
in the preamble that our statute did not permit an appeal to 
a jury on matters of fact under investigation in probate, and 
this Act provided that thereafter any person claiming inter- 
est in an estate of a deceased person, which shall exceed five 
hundred dollars in value, by virtue of a will or by the 
statutes of descent, who may deem himself aggrieved by the 
decision of the Probate Judge may, on taking his appeal to 
the Circuit or Supreme Court, have any matter of fact which 
is in issue, tried by a jury, and his motion shall not be denied, 
and the appellee may claim likewise. The object of this law 
plainly is to give any party to a probate matter the 
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privilege, by appealing, of the verdict of a jury, instead of 
the decision of the Probate Judge, or of the full Court in 
Banco, in all issues of fact. But of what avail would a ver- 
dict be if not conclusive upon the matter found; if upon its 
being certified to the Probate Court, the Judge of Probate 
may treat it as the mere opinion of twelve or nine men, who 
have been asked to pass upon it? Such construction would 
not give any valuable right, never to be denied, to parties 
asking it, and would leave the settlement of probate cases 
substantially as before the passage of the Act. 

But would there be no remedy against a verdict which 
ought not to stand? The learned counsel for the contestants 
remarked in argument that the question of the effect of such 
a verdict had never been judicially settled here, and we are 
of opinion that he has mistaken his remedy in not pursuing 
his motion for a new trial, (probably) under the view that 
the Probate Court could review the verdict and render judg- 
ment notwithstanding. Without doubt all the usual 
methods of combating a verdict, as by exceptions, motion for 
new trial, motion in arrest of judgment, are open in these 
cases, and equally without doubt it is, that if the verdict is 
not so avoided it must stand as a conclusive and final adjudi- 
cation. Not having been thus nullified the verdict bound 
the justice in probate to take as- being true that the testatrix 
was of sound mind, however his own opinion might be, and 
it likewise binds the Court in Banco. 

Looking further upon the evidence of the execution of the 
will we are satisfied that it conformed to the statute. There 
were five subscribing witnesses, and if at least two of them 
signed in presence of the testatrix after she had signed, or 
marked, the will is not invalidated by others signing not in 
her presence or after her death. 

The judgment of the Probate Court is confirmed. 

Cecil Brown for the proponents, appellees. 

W. C. Jones for the contestants, appellants. 


Honolulu, April 20th, 1877. 
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SUPREME COURT—IN EQUITY. 


APRIL TERM—1877, 


Harris, Ch. J., Judd and McCully, J. J. 


CHARLOTTE Von HASSLOCHER AND EUGENE Von HASSLOCHER 
HER Huspanp vs. Curtis P., Warp, S. C. ALLEN AND 
Marx P. Rosrnson, EXECUTORS oF THE WILL OF JAMES 
ROBINSON, DECEASED. 


Bequest to executors in trust for the use and benefit of a daughter, 
interest to be paid quarterly, with remainder to her children; HELD 
that the executors could not retain the said interest for payment of 
a note to the deceased made in the State of California by the said 
legatee and her husband. 


Likewise, that a direct bequest to said daughter could not be retained, 
the note not having been mentioned in the will, and she not being 
a debtor to the deceased under the laws of California. 


OPINION BY JUDD, J. 


This case comes up on appeal from the Chancellor. 

It appears that the late James Robinson, by his will, made 
the following devise in favor of his daughter Charlotte, the 
wife of Eugene Von Hasslocher : 

“I give, devise and bequeath to my executors hereinafter 
named in trust for the use and benefit of my daughter Char- 
lotte Hasslocher twelve thousand dollars, the interest from 
the same to be paid to her for the term of her natural life in 
quarterly payments, and after her death, I give devise and 
bequeath the said sum of twelve thousand dollars to the chil- 
dren of my daughter Charlotte Hasslocher, who may survive 
her and to their heirs. I also give, devise and bequeath to 
my daughter Charlotte Hasslocher one thousand dollars.” 
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The will is dated the 25th of July, 1872, and the testator 
died August 8th, 1876. 

The defendants were named in the will as executors, and 
procured its admission to Probate on the 7th of September, 
1876. 

The estate of the testator is large, and more than sufficient 
to satisfy all the just debts, funeral and testamentary expen- 
ses and the legacies given by the will. 

The defendants claim that they are entitled to retain the 
income of the twelve thousand dollars above mentioned as it 
may accrue, as well as the legacy of one thousand dollars, as 
an offset for and in payment of a promissory note made by 
Charlotte Von Hasslocher and her husband Eugene Von 
Hasslocher for five thousand and seventy-five dollars in favor 
of the testator, dated May 24th, 1872, at San Francisco, Cali- 
fornia, U. S. A. 

The bill is brought to determine the question whether the 
executors are entitled thus to retain the bequests to Mrs. 
Charlotte Von Hasslocher in payment and satisfaction of this 
note, 

BY THE COURT. 


In this case the first question arises,—Did the testator 
release the note by his legacy? 

In 2 Redfield on Wills, p. 521, the author says, “It seems 
to be well settled that a legacy by the creditor to his debtor 
shall not be treated as a presumptive release of the debt, 
unless there is some special ground for presuming such must 
have been the intention of the testator.” 

In 2 Roper on Legacies, p. 1026, we find,—“Where a 
creditor bequeaths a legacy to his debtor, and either does not 
notice the debt, or mentions it in such a manner as to leave 
his intention doubtful, and after his death the securities are 
found uncancelled among the testator’s effects, the Court of 
Equity do not consider such legacy as necessarily or even 
prima facie, a release or an extinguishment of the debt; but 
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requires evidence clearly expressive of the intention to release 
the debt.” 

Id, 1064—“Tf such intention does not appear clearly ex- 
pressed or implied on the face of the will, evidence from 
other sources will be admitted.” 

Id, 1066—“But when the evidence to release the debt is 
not clear, either by reason of the ambiguity of the expres- 
sions in the will, or of the insufficiency of the evidence itself, 
the gift of the legacy will not of itself amount to a release of 
the debt.” 

In the will under consideration the testator does not men- 
tion the note, and we can gather nothing from its contents 
clearly expressive of his intention to release it. No testimony 
from other sources was offered from’ which any such inten- 
tion could be gathered. Adopting then the rule of law 
above quoted, we hold that the gift of the legacy to Mrs. 
Hasslocher did not extinguish the note, and the will itself is 
silent as to the testator’s intention. 

“Mere absence of intention can never be construed into a 
release.” See Whitten vs. Woodhouse, 4 Bro. C. C. 

We are aware that where the testator being indebted be- 
queaths to his creditor a legacy equal to or exceeding the 
amount of the debt, which is not mentioned in the will, in 
the absence of any contrary intention, it is said that the rule 
is that the testator shall be presumed to have meant the 
legacy as a satisfaction of the debt. See 2 Roper on Lega- 
cies, p. 1026. But this rule has frequently been disapproved 
of, and many exceptions are made to it. 

The next question involved is, whether Mrs. Charlotte 
Von Hasslocher can be considered as the debtor of the 
testator. She, with her husband, signed the note. In Cali- 
fornia, where the note was made, she would not be liable. 

Civil Code of California, § 167 (1872)—“A wife can make 
no contract for the payment of money.” 

Brown vs. Orr, 29 Cal., 120—‘A married woman is not 
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bound by a promissory note executed by her jointly with her 
husband. It is the note of the husband alone.” 

Shartzer vs. Love, 40 Cal., 93—“A woman is not person- 
ally liable on a contract signed by her husband and herself. 
It is the contract of the husband alone.” 

Nor would she seem liable on such a note in this kingdom. 
See Civil Code, Section 1287. 

The note, therefore, cannot be set off against a legacy to 
the married woman, for it is not her debt. 

The case of Rogers vs. Daniels et al., 8 Allen, 343, bears a 
close similarity to the one we are considering. 

Here a married woman had, in Baltimore, made a promis- 
sory note jointly with her husband to her father for moneys 
advanced to her husband, living in Boston, who left her (as 
well as his other children) a legacy in his will on the follow- 
ing terms, viz.: “Provided, however, that any legal debt 
due from either of said children to my estate at the time of 
my decease, shall first be deducted by my said trustees, and 
the balance only to be invested for the benefit of, or paid 
over to, such children as aforesaid.” The Supreme Court of 
Massachusetts held that this note, because by the laws of 
Maryland, the notes of a married woman create no legal obli- 
gation on her part, could not be considered as a “legal debt” 
due the testator by his legatee, and that its amount could 
not be deducted from the legacy. 

But it is said that this note is stifl the obligation to pay of 
Mrs. Hasslocher’s husband, and that as her personal estate is, 
by our statutes, the property of the husband, it is liable for 
his debts, and is subject to the rights of his creditors. 

See Civil Code, Section 1286. 

“The husband shall, in virtue of his marriage, and in con- 
sideration of the responsibilities imposed on him by law, be 
the virtual owner, except otherwise stipulated by express 
marriage contract, of all movable property belonging to his 
wife anterior to marriage, and of all movable property 
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accruing to her after marriage; over all of which movable 
property he shall, unless otherwise stipulated by contract, 
have absolute control for the purposes of sale or otherwise, 
and the same shall be equally liable with his own for his own 
private debts.” This enactment is the common law on this 
subject. 

By the will of James Robinson, the sum of twelve thou- 
sand dollars is devised to the executors in trust for the use 
and benefit of Mrs. Hasslocher, the income to be paid by the 
executors to Mrs. Hasslocher for the term of her natural life 
in quarterly payments, and after her death the principal is 
bequeathed to her children. 

Is this a settlement for the separate use of Mrs. Hasslocher 
—free from the control of her husband? 

“In order to sustain a trust to the separate use of a mar- 
ried woman, the intention to exclude the husband must be 
clear and certain, and not a matter of reference, upon this 
principle that the husband is bound to maintain the wife, and 
bear the burdens incident to marriage, and he has prima 
facie a right to her property to enable him to discharge these 
obligations.” 2 Perry on Trusts, Section 647 and cases cited. 
We find that the authorities are conflicting as to what words 
are sufficient to create a separate use in a married woman. 
The words which are often used and which are held to create 
a separate estate in a married woman are when the legacy 
is given to the wife “for her sole and separate use.” 

In Shewill vs. Dwarris, 1 John, (Eng.) 172, where the gift 
was to the wife “to be for her own and family’s use during 
her natural life’—the Court held that the husband’s right 
did not attach. 

In Jamison vs. Brady, 6 S & R., 465, a bequest to a mar- 
ried woman “for her own use” is equivalent to a bequest to 
her for her separate use, and in an action by the husband 
and wife for the legacy, a debt due by the husband to the 
testator cannot be set off, against it.” 
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So also in Hech vs. Clippenger, 5 Barr, 385, the words 
“to be paid to her semi-annually during her life and after- 
wards to her children.” 

The words of the will under consideration are: “to be 
paid to her for the term of her natural life in quarterly pay- 
ments, and after death * * * to her children.” 

We are of the opinion that these words are sufficient to 
establish a trust in the executors for the separate use of Mrs. 
Hasslocher free of the control of her husband; and that this 
was the testator’s intention. 

But the legacy of one thousand dollars is not in trust; it is 
a direct gift to Mrs. Hasslocher—viz: “I give, devise and 
bequeath to my daughter Charlotte Hasslocher, one thousand 
dollars,” 

Chancellor Kent says (2 Kent, Com. Section 138) as to the 
“wife’s choses in action, they are not vested absolutely in 
the husband, but the husband has power to sue for and 
recover, or release or assign the same; and when recovered, 
and reduced to possession, and not otherwise, it is evidence 
of a conversion of the same to his own use, and the money 
becomes, in most cases, absolutely his own. The rule is the 
same if a legacy or distributive share accrues to the wife 
during coverture.” 

In Hayward vs. Hayward, 20 Pick. 517, the Court held, if 
a distributive share of intestate personal estate accrue to a 
married woman during coverture, and the husband die 
before the decree of distribution, and without any act on his 
part reducing it to possession, it survives to the wife. 

But in the same volume, Wheeler vs. Bowen, 20 Pick. 563, 
the Court held that a distributive share of an intestate’s 
estate in the hands of an administrator can be held under the 
trustee process for the debts of her husband. 

If the husband die pending the suit, the trustee will be 
discharged, as the wife’s right of survivorship is not divested 
until judgment. Strong vs, Smith, 1 Metcalf, 476. In this 
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case Shaw, C. J., says “nothing short of a judgment will 
amount to such reduction to possession as to the bar the 
wife’s right of survivorship. We think also that the creditor 
of the husband has no higher or better right than he him- 
self had.” 

In Parsons vs. Parsons, (1838) 9 N. H. 321, all of the 
authorities are ably reviewed by Parker, C. J. The Court, 
in this case held that “neither a legacy to a wife, nor a dis- 
tributive share in an estate, in which she is interested, vests 
in the husband absolutely. They are not like her personal 
property in possession, which becomes absolutely his.” 

In Marston vs. Carter, 12 N. H. 159, the same judge says 
“the decisions here have not gone so far as to authorize the 
creditor, by any process, to appropriate a legacy or distribu- 
tive share of the wife to the payment of the husband’s debts, 
without his assent, and before he has asserted a title to it. 

In Wheeler vs. Moore, 13 N. H. (1843) 478, the Court 
held that the distributive share of the wife in an intestate 
estate can not be attached, by the trustee process, for a debt 
of the husband, until he has done some act to reduce it to 
possession, or in some way asserted a right to it. 

Judge Parker says, (Jb. 482) “the principle which will 
authorize the creditor to interfere, and appropriate the pro- 
perty of the wife to the payment of the husband’s debts, is 
not apparent to us. The right of the husband to take the 
distributive share of the wife to his own use, is a marital 
right. A creditor cannot exercise rights of that character 
against the will of the husband.” 

See also opinion of Chief Justice Marshall in Gallego ws. 
Gallego’s Exors, 21 Brock., 287, “since the claim of the 
creditor extends only to the property of the debtor, it cannot 
reach a legacy until it becomes his property. A relinquish- 
ment by the husband of his marital right to a legacy 
bequeathed to his wife, is valid as to the creditors of the 
husband, and a Court of Equity will not interpose its authority 
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to compel the husband to reduce the legacy into his posses- 
sion, for the purpose of subjecting it to their claims.” 

This principle is reaffirmed in Peirce vs. Dustin, 4 Foster, 
(N. H.) 417, and in this case the Court refused to allow as a 
set-off against a wife’s legacy, the demands against the 
husband.” 

In the case before us we adopt the rule of the New Hamp- 
shire Courts, and, as Eugene Von Hasslocher has not’ reduced 
his wife’s bequests to possession nor exercised his marital 
right to them, we cannot compel him to do this for the pur- 
pose of subjecting them to the claims of the creditors. 

In the bill both husband and wife join in asking the inter- 
vention of the Court in order that the wife, Charlotte Hass- 
locher, may receive to her use and benefit the legacy of one 
thousand dollars and the full income of the twelve thousand 
dollars without off-set for or by reason of said promissory 
note. 

The reasoning above adopted as regards the legacy of one 
thousand dollars will also apply to the income of the twelve 
thousand dollars. To allow these funds to be the subject of 
a set-off of demands against the husband without his or his 
wife’s consent would be to defeat the object of the will. 

No reference was made in argument to the case of “In the 
matter of the estate of Napua Zupplein Kaluahine,” 3rd 
Haw. Rep., p. 323, October, 1871, which apparently involves 
the question here at issue, where this Court held that the 
husband was entitled as against the heirs at law of his wife 
to receive her personal property which had been vested in a 
trustee, although he had not reduced the same to his posses- 
sion during her lifetime. But in that case the husband made 
the claim for himself. He asserted a marital right which it 
belonged to him to exercise if he so pleased. The principle 
of the rule, namely, that the husband having assumed the 
obligation of his wife’s debts and of her support, is entitled 
to the aid of her property, goes no further. It will not avail 
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his creditors.” Again citing from Chief Justice Parker in 
Marston vs. Carter “a creditor without the assent of the hus- 
band cannot reach the property unless the case is an excep- 
tion to the general rule. We are not aware of any other 
marital right which the law permits him to exercise in his 
character of a creditor.” In the case at bar the husband 
expressly declines to assert his right. 

For the reasons above given we are of opinion that the 
judgment of the Chancellor should be affirmed. 


A. S. Hartwell, for plaintiffs. 
E. Preston and J. M. Davidson, for defendants. 


Honolulu, April 24th, 1877. 


SUPREME COURT—IN BANCO. 


Harris, Ch. J., Judd and M’Cully, J. J. (Heard by consent 
in vacation.) 


H. J. Cootimpce vs. PUAAIKI AND KEA,—APPEAL TO THE 
SUPREME COURT IN BANCO. 


A LABOR contract executed on the part of the master by his wife, 
who was left as manager of the plantation in his absence from the 
kingdom, although without his authority in writing, binds both 
parties. 

The agent to take acknowledgment having received his appointment 
in anticipation of the date when the acknowledgment statute took 
effect, his acts thereafter are valid. 

It will not invalidate a labor contract that it is not precise in terms 
as to the kind of labor to be performed and limited as to place. 

It is erroneous to bring cases under labor contracts as crown prosecu- 
tions. 


HAWAIIAN REPORTS, 1877. 8il 


H. J. Coolidge v. Puaaiki and Kea. 


OPINION OF THE COURT BY HARRIS, C. J. 


These are two actions originally brought in the Police 
Court of Honolulu on contracts for labor; the first contract 
being for a term of five months, dated the 3d of November, 
1876, at $12 per month, upon which an advance of $39 is 
acknowledged to have been received; and the second is 
dated the 13th of November, 1875, for twelve months, at 
$10 per month, upon which an advance of $35 has been 
received. The first one is signed by H. J. Coolidge, per M. 
A. Coolidge; and the second signed by H. J. Coolidge. 

It is made to appear that, at the time of signing the con- 
tract with Puaaiki, Mr. Coolidge was out of the country, 
temporarily, and had left his plantation in charge of his wife, 
who conducted all the business, and carried on the plantation 
generally. 

Now it is said that this contract is not binding upon 
Puaaiki, because that Mrs. Coolidge had no authority, in 
writing, from her husband, and could not bind him so as to 
make him liable to the penal terms of the 1423 Section of 
the Civil Code, which enacts: That if, on complaint of the 
servant, the master should be found “guilty of any cruelty, 
misusage or violation of any of the terms of the contract, the 
laborer shall be discharged from all obligations of service, 
and the master shall be fined in a sum not less than five nor 
more than one hundred dollars, and in default of the payment 
thereof be imprisoned at hard labor until the same is paid.” 

It is not alleged that there has been any violation of any 
terms of the contract on the part of the employer; and it is 
admitted that Mr. Coolidge returned to the country after the 
contract had been made in his name, and resumed the carry- 
ing on of the plantation himself, 

The point in the case seems to be that there is no denial of 
Mrs. Coolidge’s authority, but on the contrary an admission 
of it, and indeed an express recognition of it by her husband 
in this and similar cases after his return. She was acting as 
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manager of the plantation during her husband’s absence and 
did all the duties of a manager. 

Now if we were to hold that it was necessary for her to 
have an authority in writing to do this especial act of hiring 
labor, it would be necessary for any other manager to have 
it. The employment of labor seems to fall within her au- 
thority as manager, and if she were lawfully authorized to 
act aS manager, it was not necessary that she should be 
authorized in writing. Her act certainly bound her husband 
to the performance of every condition of the contract con- 
tained, not only in the contract itself, but those required by 
the statute; and therefore there is no failure of “mutuality” 
of contract, and, indeed, Mr. Coolidge’s subsequent adoption 
of her acts was equivalent to his previous authority. There 
seems to have been a mistake made at the argument in the 
idea that this act did not fall within her authority as wife. 
Neither did it, but it did fall within her authority as 
manager of the plantation, and in our opinion, even bound 
her husband to the penalties of the 1423 Section, so far as 
they could be enforced at any time against the owner of any 
plantation. It will be observed that the imprisonment clause 
in said Section is a mere means of enforcing the payment of 
the fine. The question raised under the 1423 Section seems 
to be not of much weight, for it would be impossible to im- 
prison an absentee owner or a company of share-holders, and 
yet when the agent keeps all the terms of the contract the 
other party to the contract would be bound by it. 

Secondly, it is said that the contract is not binding on the 
defendants, because the agent, G. Barenaba, who took the 
acknowledgment to the contract, was appointed some days 
before the law could go into effect, to wit: on the 28th of 
September. 

It is alleged that the law under which this acknowledg- 
ment was taken and which is amendatory of the Act of the 
29th of July, 1872, passed His Majesty’s signature on the 
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25th of September, 1876, and was not published until the 11th 
of October, and therefore could not come into operation until 
the 21st of October, whence an argument is drawn that the 
appointment of the agent who took the acknowledgment of 
the contract of Puaaiki was inoperative and void, and con- 
tinued so for all time. 

Whether the argument to the effect that this particular 
law could not go into operation until ten days after publica- 
tion on the Island of Oahu, is valid or invalid, it is certain 
that the law had gone into operation on the 3d day of Novem- 
ber, at which date the acknowledgment was taken; and the 
4th Section of the Civil Code, which is referred to, can not in 
any way affect the authority of government to appoint officers 
under a law which is to go into operation within ten days. 
And clearly it is the duty of government to appoint officers 
in such time that they may be ready to carry out the provi- 
sions of the law when it shall come into force. And it is 
proper that the public may have seasonable notice of the 
person so authorized. The law itself (Section 4) says that 
its object is to put a limit to the time, when ignorance of the 
law may be plead as a defence. 

Thirdly, it is urged against these contracts that they do 
not indicate in what labor the defendants are to be employed, 
and that they are not sufficiently particular with regard to 
the place of performing the labor; and the 1417 Section is 
quoted to support that proposition. The section reads as 
follows: “Any person who has attained the age of twenty 
years, may bind himself or herself, by written contract, to 
serve another in any art, trade, profession or other employ- 
ment, for any term not exceeding five years.” 

Puaaiki’s contract reads “that the said party of the second 
part promises to perform such labor for H. J. Coolidge or his 
agent in the district of Koolaupoko, Island of Oahu, as the 
said party of the first part shall direct.” This is a clear con- 
tract to perform services as a general laborer or servant; and 
the Hawaiian version, which is not a literal rendering (as it 
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ought to be perhaps) has it “ma ka mahiai, etc.,” that is to 
say “farming, etc.,’ and the place designated in Puaaiki’s 
contract is in the district of Koolaupoko. This is a clear con- 
tract to perform reasonable, ordinary acts of labor as he may 
be directed in the employer’s usual and ordinary business. 

Now, there is no allegation that the men have been re- 
quired to perform any unusual and extraordinary labor. The 
most that can be said of the contracts is that they are loose 
as far as regards the style of labor to be performed and were 
probably meant to be so by both parties,—so likewise with 
regard to the place where it was to be performed. The 
laborers signed the contract intelligently and there is no 
allegation made that either of the parties here have been 
sent to any place or subjected to any exposure which was not 
reasonably contemplated by themselves when they signed 
the contract. If they wished to confine themselves to any 
particular kind of labor, they should have themselves caused 
it to have been designated in their contract; so likewise, if 
they had wished the space, over which they were to be sent, 
to have been specially limited, they should have caused it to 
be inserted in their contract. The contracts themselves are 
not unusual or unreasonable in their forms and requirements. 

These cases were entitled “King vs. Puaaiki,” and “King 
vs, Kea.” The King is not a proper complainant in such 
cases. In no respect do they fall within the duties of the 
public prosecutor. The employer in this case is seeking to 
enforce his private contract and makes use of the provisions 
of the law for that purpose. The intitulation should be in 
this case H. J. Coolidge vs. Puaaiki, as we have made it, by 
consent, and if a different habit has prevailed, the entering 
of cases of this nature hereafter should be in accordance with 
his ruling. The judgment of the Police Magistrate is affirmed. 

W. R. Castle, for plaintiffs. l 

E. Preston, for defendants. 

Attorney General Hartwell, for the crown, on point of 
Barenaba’s appointment. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1877. 


Harris, Ch. J., Judd and M’Cully, J. J. 


James I. Dowsert vs. GODFREY BROWN ET AL. 


A FORM of complaint held good where it conforms to statute form 
and plainly sets forth the matter in controversy, although the 
statute form may be redundant for that particular case, and the 
Court does not favor technical niceties in pleading as a ground for 
setting aside verdicts rendered on substantial issues. 


A defective declaration will sometimes be aided by verdict. 
OPINION OF THE COURT BY M’CULLY, J. 


This is a motion in arrest of judgment, and by request of 
parties was heard by the Court in Banco in the first instance. 
The case was entitled an “Action of Assumpsit,’ on which 
the jury, the present term, rendered a verdict for the plain- 
tiff. The defendant now moves that judgment be arrested: 

lst. Because the complaint shows no consideration for the 
alleged promise. 

2d. Because it does not appear, neither can it be gath- 
ered from the petition, whether the action is founded upon a 
personal injury or wrong done to the plaintiff against his 
private and personal rights, or for a breach of some implied 
promise of the defendants. 

The plaintiff, in his petition, “claims of the defendants the 
sum of five thousand and five hundred dollars for damages 
resulting to the plaintiff by reason of injury and wrong done 
by the said defendants to the said plaintiff in manner and 
form as follows,” to wit: in substance, that at their request 
he had acted as their agent and factor in the management of 
their vessel—the “Pomare,” and as such had paid for the 
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use and benefit of defendants, and at their request a certain 
sum of money, “which said sum of money is now due and 
owing unto plaintiff by the defendants,” with also counts 
charging the like sum for merchandise sold and delivered, 
for labor and services rendered, for interest and forbearance, 
and on account stated, accepted, and agreed to, all at request 
of defendants, “which said sum of money in consideration 
thereof the said defendants promised to pay,” but have 
neglected, although demanded, all “which the plaintiff 
alleges is in contravention of his private rights under the 
law, and to his damage,” etc., the declaration being accom- 
panied with an account in detail. 

E. Preston for defendants. No present consideration is 
expressly pleaded, and it not being alleged cannot be aided 
by proof or verdict; there is no promise to pay at a time 
which had expired at commencement of the action. The 
action is entitled assumpsit, but it does not appear by its 
form, if it be assumpsit or tort,—it claims damages by reason 
of wrong and injury done the plaintiff, and it claims by rea- 
son of a promise to pay; neither is it contract. 

Cited: 2 Meeson and Wellsby, Hayter vs. Moat; 11 Clarke 
and Finelly, Brown vs. Boorman; 2 Sargeant and Rawle, 
Whitall vs. Morse; 4 Pickering, Hemenway vs. Hickes; 
3 Conn., Graffin vs. Pratt. 

O’Halloran and Davidson for plaintiff, contra. The con- 
sideration and the promise are fully set forth in the declara- 
tion, which follows the form prescribed in the statute, and 
besides contains the common law counts in assumpsit. Any 
defect is now cured by plea and verdict. 

Cited: Section 1116 of the Civil Code. Stephen on Plead- 
ing, pp. 96, 146 to 150; 2 Tidd’s Practice, pp. 919, 920; 56 
Maine, Barrett vs. Black; 5 Bouvier Inst., p. 517. 


BY THE COURT. 


Our statutes furnish three forms for common law actions 
brought in Courts of Record: in Section 1100 of the Civil 
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Code, for suits for the recovery of money upon vouchers cer- 
tain; in Section 1118 for actions to recover specific property, 
real or personal; and in Section 1116 for all other civil cases, 
involving unliquidated demands, which latter ‘section will be 
seen, on reference to it, to be ample enough in its terms to 
cover any case not included in the other two. It specifies 
inter alia actions on any “verbal understanding, contract, or 
agreement” between parties. 

This form the plaintiff’s declaration follows literally. 

Thus the plaintiff comes into Court in the form prescribed 
by our law, with substantially this case, that at the request 
of defendants he became their agent and paid out sums of 
money for them which are due and have been demanded and 
not paid, and this being tried on its merits the jury find in a 
certain amount for the plaintiff. The Court would be reluc- 
tant in any case where a plain issue had been tried on its 
merits to set aside the verdict or arrest the judgment on a 
purely technical ground. Courts of justice are open for the 
settlement, in the most simple, direct, and common sense 
method, which is consistent with regular proceedings, of such 
controverted affairs as individuals find themselves unable to 
adjust without their aid. They are intended to facilitate 
business, not to obstruct it. The tendency of modern law is 
to abandon technical niceties in pleading, and to seek the 
substantial points of the controversy. We fail to find any 
material defect in the declaration before us. It is true there 
are expressions in it which are not necessary, such as the 
averment of damages resulting by reason of injury and 
wrong, which belongs rather to tort than assumpsit, but this 
redundancy results from following the statute form which is 
given at once for the greatest variety of cases. The presence 
of unnecessary expressions does not vitiate if there be also 
sufficient to lay the proper action which is intended to be 
brought. It is a safe method to follow statute forms. 

But if the declaration were insufficient, and we fail to see 
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that it is materially so, the doctrine of aider by verdict now 
comes in to support it. This has been adopted by this Court 
in Nanie vs. Namea et al., April, 1875, 3d Haw. Rep.; that 
case and the authorities therein cited fully meet the argu- 
ment of the learned counsel for the plaintiff. 

Motion overruled. 


SUPREME COURT—IN BANCO. 


JULY TERM—1877, 
Judd and M’Cully, J. J. 


ne 


KAALAEA PLANTATION vs. BOLABOLA, AND 12 OTHERS, AND 
WalILuku SUGAR Co. vs. Pata AND JiM BOMBAY. 


Rutincs on Masters and Servants labor contracts— 


An acknowledgment of contract made prior to the Act of 1876, is 
good if taken by any officer then authorized to take acknowledg- 
ment of deeds. 


The “copy” which may be furnished the servant is only required to 
be a literal transcript of the original including its signatures, and 
is to be certified by the acknowledging officer without charge and 
stamped at the expense of the master. 


Contracts executed prior to the Stamp Act of 1876 need not be 
stamped now. 


Contracts need not be made in a form prescribed by the Minister of 
the Interior. 


OPINION BY M’CULLY, J. 


The above were cases under the master and servant sta- 
tutes, which were heard and decided on the 12th and 16th 
instant, wherein the defendants severally justified a desertion 
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and refusal of service under some of the following pleas. 
That the contract was invalid because: 

1—It was acknowledged before a notary public, and not 
before a special agent to take acknowledgments of masters 
and servants. 

2—The copy furnished the servant was not fully executed 
by the signature of both parties to both the Hawaiian and 
English versions, or there was no attestation of the acknowl- 
edging officer to the servants copy. 

3—The contracts were not stamped. x 

4—The contracts were not upon the forms prescribed by 
the Minister of the Interior. 

Per Curiam. The several contracts which were acknowl- 
edged by notaries public were executed prior to the Act of 
1876, Chapter 46, which amends the Act of 1872, Chapter 6. 
The earlier act provided that acknowledgments might be 
taken “by some officer of the government now authorized to 
take acknowledgments or before some agent to take acknowl- 
edgments of contracts as provided” thereinafter, while the 
later act provides a class of acknowledging officers or agents 
not having the general powers of a notary or of an agent of 
the Registrar of Conveyances to acknowledge execution of 
deeds or of a Judge of a Court of Record, and in whom 
exclusively of the other officers named, is given the authority 
to take the acknowledgments of labor contracts. But this 
Act of 1876, does not affect contracts which had been legally 
made before it was passed. The language of the law is too 
simple and the principle of ex post facto legislation too plain 
to require the adjudication of the Court thereon, if the posi- 
tion had not been seriously taken by defendants’ counsel. 

The Court in the case of A. Unna vs. Kealaula, April 
term, 1876, considered and -passed upon the two points, that 
the Act of 1867, required that between Hawaiian contract 
laborers and masters there must be an instrument in both the 
Hawaiian and English languages, each version signed by 
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both parties, but that it was not required in order to its 
validity by statute that the servant should be furnished with 
a copy. The language of that case is as follows: “There is 
no statute that makes the delivery of a copy to the servant 
necessary for the binding effect of a contract. ‘The statute 
implies that the servant is to have a copy, but it nowhere says 
that it is necessary to make the contract binding. The servant 
had a right to a copy, but he might waive it, and apparently 
did so.” “The Court does not inquire into the reasons which 
prompted the Legislature to the enactment, but it is certain 
that the law does say that the contract shall not have effect 
when executed in one language only.” 

In each case where the defendant makes this objection, 
the plaintiff produces a contract which satisfies the require- 
ments of the law as interpreted by the above cited case, and 
must be held sufficient. The defendant is bound by the con- 
tract which is fully executed in whosesoever possession it may 
be. The defendants are in no cases without a copy of the 
contract, in some of them signed as to one version only—in 
others a literal copy of the first instrument, the signatures 
being also copied. 

It was suggested in argument for the plaintiffs that the 
law did not contemplate the execution of the contract in 
duplicate copies of both languages, a “copy” being a dif- 
ferent thing from such a duplicate or counterpart, and that 
whatever direction there might be in the Jaw to furnish the 
servant with a copy would be satisfied by a literal transcript. 
Although the case of Unna vs. Kealaula above cited, which 
being adopted here is thus made the decision of the three 
Justices of this Court on the point, would save the plaintiffs 
even if no copy had been furnished, it will be well to 
examine the statute provisions bearing thereon. They are 
the following: 

The Civil Code, Section 1417, which was first enacted in 
1850, provides only that it shall be a “written contract,” while 
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apprenticeship papers of minors shall be a contract of two 
parts, signed and delivered by both parties, “one part shall 
be kept for the use of the minor.” The law of 1868, 
requires that all contracts of service when either party is a 
Hawaiian shall be written and printed in both the Hawaiian 
and English languages, and shall not have effect when exe- 
cuted in one language only. 

The next enactment is in 1872, an “Act for the protection 
of parties to contracts authorized by Section 1417,” which 
provides that every contract for service shall, in order to its 
validity be acknowledged before certain officers. 

The 3rd Section of this act prescribes a fee of fifty cents 
for each contract, to be paid by the master, “and no charge 
shall be made for the certificate of acknowledgment on the 
copy of the contract furnished the servant.” 

Chapter 46 of laws of 1876 amends the acknowledgment 
act in some other parts, but leaves the above cited section 3 
unaltered, but the “act relating to stamp duties” 1876, in 
imposing a stamp duty on contracts between masters and 
servants, adds the clause “this duty to be charged on each 
copy and to be paid by the employer.” 

In giving judgment on the 14th instant in the first of the 
cases included in this opinion, the Court said that they must 
be considered without reference to the clause in the Stamp 
Act, 1876, all those contracts having been made previously. 
But we are clear that this provision does not now affect the 
law of masters’ and servants’ contracts in respect to furnishing 
a copy, for this Act is entitled “An Act relating to stamp 
duties,” and cannot be considered as amending the law of 
masters and servants and their contracts. The Constitution 
Article 77 says “every law shall embrace but one object, 
and that shall be expressed in its title.” 

The only remaining reference in the laws to a copy is that 
above cited from the Act of 1872, “no charge shall be made 
for the certificate of acknowledgment in the copy of the con- 
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tract furnished the servant,’ which clearly is not a prescrip- 
tion that a copy must be furnished the second party in order 
to make the contract valid, but prescribes that in case a copy 
is required or given the agent shall attach his certificate to it 
without charge. 

The word “copy” is defined in Webster’s Dictionary as 
“a writing like another writing; a transcript from an origi- 
nal;” in Bouvier’s Law Dictionary “a copy is a true tran- 
script of an original writing.” In the common and in the 
legal acceptation of the word a copy is not an original, and 
we must therefore hold that the second part shall be a true 
transcript of the original contract, to which the acknowledg- 
ing agent appends his certificate without charge, and which 
is to be stamped at the expense of the master. Either party 
can come into Court on that copy. 

Upon the third objection made, that the contracts were 
not stamped, the Court holds that such as were executed 
prior to the date when the Stamp Act went into force, do 
not require to be stamped when brought into Court. 

The last point in objection was that the contracts were not 
in the form prescribed by the Minister of the Interior. 

The law of 1868, Section 2, is, “the Minister of the 
Interior is hereby authorized to prepare, in both languages, 
printed forms of contract, as provided for in the foregoing 
section, in blanks as to place, time of service, wages, name, 
place where engaged, and place of residence.” It was not 
made to appear that the contracts before us were not in the 
form prepared by the Minister of the Interior, or that the 
Minister of the Interior ever had done what he was author- 
ised to do. But we fail to see anything in the permissive 
language of this statute which touches the validity of any 
contract which a master and servant have seen fit to execute. 
If the Minister had made such contract forms it does not 
appear that they must be used under penalty of any other 
form being void. 
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The Court has thus discussed all the points raised in the 
several cases embraced under the caption, and given its 
rulings on each, although as to some it was an iteration of 
doctrine heretofore laid down, and as to others, seeming too 
plain by statute to require judicial interpretation, in order 
that the large classes of persons dffected as masters and as 
servants might lack nothing which would prevent needless 
and unprofitable appeals to the Court. 

Cecil Brown for Kaalaea Plantation. 

A. S. Hartwell for Wailuku Sugar Co. 

J. Koii, G. Kalaaukane and William H. Halstead for 
defendants. 

Honolulu, July 16th, 1877. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1877. 


Judd and M’Cully, J. J. 


In RE THE “Mary BELLE ROBERTS,” LIBEL FOR SMUGGLING 
OPIUM. 


THE statute authorizes the condemnation of a foreign vessel from 
which smuggling has been committed, although the owners are 
innocent of knowledge. 


The fact of long continued and excessive drinking and drunkenness, 
it not having induced a state of insanity, cannot be pleaded in 
defence. 


OPINION BY M’CULLY, J. 


This case comes before the Court by appeal from the deci- 
sion of Mr. Justice Jupp. 
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Counsel for the defence have not before this Court offered 
the proposition that the Act of 1874, which prohibits the 
importation of opium except by the Board of Health, was in 
effect a repeal of the duty thereon, and we have only to 
remark on that point that we hold, upon the reasons set forth 
by the Court below, that’ the Act in question restricts the 
importation, but does not remove the duty, and that opium 
remains an article which may be smuggled. 

The case is also free from embarrassment on the fact that 
the captain had surreptitiously landed nineteen tins of opium, 
and had eighteen other tins ingeniously concealed in the 
bulkhead behind his bureau. 

The points presented in argument were these: (1) Can 
the ship, which is the property of innocent third parties, be 
forfeited by the unlawful proceeding of the master? 

It would be sufficient to make answer that the statute of 
this kingdom expresses in language too plain to admit of 
other construction that such a penalty may be enforced. 
This construction is not affected by the fact that the laws 
provide also other penalties, and that in the discretion of the 
Attorney General, other proceedings are more commonly 
taken, nor by the consideration that such a law may be 
impolitic; and certainly not by the fact, if it be such as stated 
by counsel for defense, that the recent legislation of the 
United States has omitted and therefore repealed the penalty 
of forfeiture when the smuggling is committed from a vessel. 

We do not, however, find the statement of counsel to be 
correct. 

Section 2872 of the Revised Statutes of the United States 
(1875) forbids the unlading or delivery of merchandise 
brought in any vessel from any foreign port, except in open 
day, that is to say, between the rising and the setting of the 
sun; and at any time without a permit from the collector, etc. 

Section 2874 reads, “All merchandise, so unladen or deliv- 
ered contrary to the provisions of Section 2872 shall become 
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forfeited and may be seized by any of the officers of the 
customs; and where the value thereof, according to the high- 
est market price at the port or district where landed, shall 
amount to four hundred dollars, the vessel, tackle, apparel 
and furniture shall be subject to like forfeiture and seizure.” 

This law is Section 50 of the Act of 2d of March, 1799, 
and under it there have been many cases of forfeiture of 
vessels, to wit: the brig “Hannah,” the schooner “Industry,” 
the schooner “Harmony,” all reported in 1 Gallison’s Report, 
also the “John C. Brooks,’ 3 Ware, 273, and many others. 
In the last case the schooner “John C. Brooks” was about 
200 tons burden, from Cardenas, in the island of Cuba, 
arrived at Portland on the 31st March, 1861, and landed on 
that day, without a permit from the collector, 21,000 cigars 
at Simonton’s Cove, in Cape Elizabeth. Judge Ware says, 
“the smuggling is proved, and is not denied on the part of 
the claimant,” etc. Decree of condemnation was pronounced. 

In the “Governor Cushman” (1865), 1 Bissell, 490, which 
was a libel for forfeiture under the Act of 2d of March, 1799, 
Judge Miller says, “it is conceded that the owners of a ship 
or vessel are liable for the acts of the captain as their agent, 
in the discharge of his official duties, but the cook and 
waiter are mere employees as hands on board under the con- 
trol of the captain, and may be discharged at his will, subject 
to provisions of law and the terms of their employment.” In 
this case the learned Justice refused to decree forfeiture of 
the vessel because the cook smuggled on board a vessel a 
small quantity of liquor. 

It is the simple duty of this Court to construe the Hawai- 
ian statutes as they stand. Our statutes making a ship which 
carries abroad a stow-away debtor, without a passport, liable 
for all his debts, unless, as provided by a recent amendment, 
it appears that the master has first caused a search to be 
made by the police, is one which is not common to other 
countries, and may entail great hardship on innocent owners, 
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yet it could not be claimed that our Courts should construe it 
away or refuse to enforce it. 

The language of Judge Ware in the “John C. Brooks,” 
above referred to, is applicable. “To extract this case from 
the express language of the statute, it must be shown that 
while the legislature said one thing they meant another. 
This may be shown, but it is incumbent on him who alleges 
an exception to prove it.” 

The cases cited by the counsel in support of the doctrine 
that the acts of the agent beyond the scope of his authority 
and without the limits of the legitimate business with which 
he has been entrusted, do not bind the principal, are not 
relative to the case of the forfeiture of a ship for smuggling 
by the master. Says Sir W. Scott, in “The Vrow Judith,” 
“I have no hesitation in. saying that the act of the master of 
the vessel binds the owners in respect to the conduct of the 
ship as much as if it were committed by the owner himself.” 
So it is true the master may imperil his ship upon the rocks 
of the law as well as upon the rocks of the coast, and both 
perils may be insured against. 

2 Arnould on Insurance, 829, ` 

We cite now at some length the language of Judge Story 
in the United States vs. brig Malek Adhel, 2 Howard, 233, 
both to show that the innocence of the owners does not pro- 
tect the ship, and that statutes of forfeiture, and proceedings 
under them are not peculiar to this country. 

“The next question is, whether the innocence -of the 
owners can withdraw the ship from the penalty of confisca- 
tion under the Act of Congress? Here, again, it may be 
remarked, that the act makes no exception whatsoever, 
whether the aggression be with or without the co-operation 
of the owners. The vessel which commits the aggression is 
treated as the offender, as the guilty instrument or thing to 
which the forfeiture attaches, without any reference what- 
soever to the character or conduct of the owner. The vessel 
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„or boat (says the Act of Congress) from which such piratical 
aggression, &c., shall have been first attempted or made, 
shall be condemned. Nor is there anything new in a pro- 
vision of this sort. It is not an uncommon course in the 
admiralty, acting under the law of nations, to treat the vessel 
in which or by which, or by the master or crew thereof, a 
wrong or offence has been done, as the offender, without any 
regard whatsoever to the personal misconduct or responsi- 
bility of the owner thereof. And this is done from the neces- 
sity of the case, as the only adequate means of suppressing 
the offence or wrong, or insuring an indemnity to the injured 
party. The doctrine, also, is familiarly applied to cases of 
smuggling and other misconduct under our revenue laws; 
and has been applied to other kindred cases, such as cases 
arising on embargo and non-intercourse acts. In short, the 
acts of the master and crew, in cases of this sort, bind the 
interest of the owner of the ship, whether he be innocent or 
guilty; and he impliedly submits to whatever the law de- 
nounces as a forfeiture attached to the ship by reason of 
their unlawful or wanton wrong.” 

“The ship is also, by the general maritime law, held re- 
sponsible for the torts and misconduct of the master and 
crew thereof, whether arising from negligence or a wilful 
disregard of duty; as, for example, in cases of collision and 
other wrongs done upon the high seas or elsewhere within 
the admiralty and maritime jurisdiction, upon the general 
policy of that law, which looks to the instrument itself, used 
as the means of the mischief, as the best and surest pledge 
for the compensation and indemnity to the injured party.” 

The United States ws. the schooner Little Charles, 1 
Brock, 347, 354. 

The Palmyra, 12 Wheat. 1, 14. 

The Vrow Judith, 1 Rob. 150. 

The Adonis, 5 Id. 256. 

The Mars, 6 Id. 87. 
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(2) Is the plea of the captain’s insanity good? The Court 
recognizes the doctrine that a real insanity originating from 
excessive drinking pleces the subject of it on the same foot- 
ing in respect to responsibility for crime, as if he had not 
wantonly induced it and relieves him from the rule qui peccat 
ebrius luat sobrius. In considering this point it is to be 
borne in mind that this is a civil proceeding in rem, and not 
a criminal proceeding against the individual, that therefore 
it is not necessary to find that the act was committed with 
legal malice, but that it is a question of his knowledge. 
Upon a review of all the testimony we fail to find proof of 
insanity. There is abundant evidence of the folly, the fool- 
hardiness of the man, but nothing which is not entirely ex- 
plained by his constant drinking. It was a course of conduct 
which bid fair, if continued, to induce insanity, but up to 
the time of his arrest it appears he should be held as respon- 
sible as any drinking or drunken man is for his acts. He 
procured his opium in San Francisco, and during the voyage 
concealed it from every one, officers and passengers. It is 
very justly remarked by the Court who first heard the case, 
that an offence was already committed against the Hawaiian 
laws when the opium was taken on board at San Francisco 
without being placed on the manifest. There remained 
indeed a locus penitentiae, and the captain could have re- 
trieved himself by making the proper exhibit at the Custom 
House. He chose to adhere to his illegal purpose. There is 
evidence that he spoke to several persons of the opium 
which he had, and alluded to former speculation in smug- 
gling. In vino veritas. Here perhaps may be found the 
motive of the government in exercising its discretion to 
apply the extreme measure of the law, if the master of a 
regular packet has made a business of smuggling opium; 
but, that impunity and drink had made the offender careless 
of some common precaution, is not a reason nor an argument 
for treating him as an irresponsible being. He knew enough 
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to make the entry of his ship without attracting the notice of 
the Collector General of Customs as an insane man, enough 
to bring the opium ashore clandestinely and to put the dis- 
guised package in the keeping of the Hotel Clerk, charging 
him to keep it safely as being worth $1500. 

The opinions expressed by several witnesses whose affi- 
davits were filed in Court subsequent to the first trial, that 
the captain was not of sound mind, they not being experts, 
would be excluded under the rule of law as generally held, 
but it may be remarked that had the Court considered them 
as being admissible testimony, they would not control the 
opinion derived from a review of all the testimony this in- 
cluded, that this was simply a case of long, continued and 
excessive drinking. 

Decree of condemnation is therefore affirmed. 


Attorney General Hartwell for libellants. 
J. M. Davidson and E. T. O’Halloran for claimants, ap- 
pellants. 


Honolulu, June 25th, 1877, 
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ADOPTION. 


In a claim of inheritance resting on ancient adoption, a non-suit 
was properly ordered for want of evidence that the adopted 
child was adopted as heir. Mellish v. Bal and Adams, 123. 


Written articles of adoption are not the basis of inheritance. 
Estate of Hannah Maughan, 262. 


A child adopted as an heir by ancient custom inherits to the 
exclusion of collateral kindred, although the adopters died 
since the present statutes of wills and descent took effect. But 
this relation must be shown by clear and unambiguous evi- 
dence, and no judgment is sustainable merely on a verdict that 
the claimant is a keiki hanai, or foster child. 

In re Estate of Nakuapa, 342. 


A child inherits who is adopted by ancient custom. 
Kiaiaina v. Kahanu, 368. 


Ancient adoption of an heir to be valid must be complete and 
definite. In re Estate of Nakuapa, 400. 


An ancient adoption of an heir must be shown by evidence that 
it was a clear, definite, and reasonably notorious act of adop- 
tion. In re Estate of Nakuapa, 410. 


Evidence that the kindred did not know the adoption was made 
is not negative and hearsay, but is part of the case to be 
proved. Ib. 


The adoptive father does not inherit the property of his adopted 
child. Estate of Namaun, 484. 


The adoption of a child without a declaration of its heirship in 
the deed of adoption, does not give it rights of inheritance. 
Wei See v. Young Sheong, 489. 
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ADVERSE POSSESSION. 


Adverse possession dates only from a land award which inter- 
rupts previous prescription. Kanaina v. Long, 332. 


Whether the possession in fact is adverse or is under the owners’ 
title, is one for the jury, with this limitation that the burden of 
showing the possession to have been adverse is upon the party 
alleging it, but what constitutes an adverse possession, and 
what evidence of its being such is sufficient, are questions of 
law for the Court. Kaathue v. Crabbe, 768. 


AGENT AND PRINCIPAL. 


An agent is liable if he exceed his authority. 
McKeague v. Helen, 328. 


W. & A. as agents for a certain schooner signed a memorandum 
of agreement for the transportation of certain freight, A. being 
at that time also a part owner of the schooner, but sold out his 
interest previous to the transportation of the freight; keld that 
the fact of A. being a part owner and at the same time a mem- 
ber of the firm of W. & A. did not make W. & A. principals in 
the transaction, and that it was for the jury to find as a fact in 
the case whether or not W. & A. acted for the owners in sign- 
ing the memorandum of contract. Robinson v. Hinds, 597. 


A master of a vessel has no authority to appoint an agent in the 
home port. 


An agent so appointed cannot recover commissions on disburse- 
ments, nor upon cargo sold to himself. 
Everett and Rawlins v. Bolles, 601. 


APPEAL. 


Writ of error does not lie in causes for which appeals lie. Peti- 
tion for review might be granted if failure to perfect appeal 
were due to no laches and not from misapprehension of parties 
or the lower Court. Kalakaua v. Harris, adm’r, 27. 


A nolle prosequi of an appeal is no har to a subsequent trial. 
The King v. Manner, 339. 


A writ of mandamus will not issue to compel a magistrate to 
grant an appeal, unless bond for costs be filed within one day, 
under the Landlord and Tenant Act. 

Petition of Oopa for mandamus, 407.. 


In probate a new party can be admitted at hearing on appeal, but 
in such case the matter must be remanded to the Probate Court 
for rehearing. In re Estate of Poholowai, 419. 
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APPEAL. 


Appeals from a decree at Chambers must be taken within ten 
days by Rules of Court, or they are invalid; judgment on any 
subsequent verdict would violate the rights of original parties 
not represented in such appeal. Estate of Kailikanoa, 459. 


Where an appeal bond is required it is not sufficient to deposit 
with the clerk of the Court in lieu thereof a sum of money less 
than the amount of the bond. Paona v. Heanu, 591. 


Appeals on points of law can be taken to a Circuit Judge at 
Chambers, and to the Intermediary Court of Oahu. 
Stone v. Collector General, 618. 


In argument on exceptions a point not certified in the bill as 
having been raised in the trial and in which no request had 
been made for instructions, cannot be taken into consideration. 

Lipoa v. Dowsett, 625. 


After decree, counsel have no authority to allow an appeal to 
be taken against it, after the time for perfecting an appeal has 
elapsed. Paakuku v. Komoikehuehu, 642. 


Appeals perfected after the opening of the term may be heard at 
the same term. Unatina, adwr, v. Armstrong, 705. 


Appeals from a single Justice to the Supreme Court in Banco 
may be heard by the Judges in Chambers before the occurring 
of the regular law term. In re Lenehan, 736. 


Appeal may be taken from the ruling of a Justice in Chambers, 
denying a writ of mandamus, to the Court in Banco. Ib. 


ATTEMPTS. 


The general statute concerning attempts, Chapter XLIV Penal 
Code, is of the same force when applied to any offense as if it 
were specially enacted in the statute creating such offense. 

Rex v. Kaimano, 565. 


ATTORNEY AT LAW. 


An attorney at law cannot waive his client’s constitutional right 
to meet the witnesses against him, but his agreement so to do, 
is not of itself ground for dismissal from the bar. 

Matter of William C. Jones, an attorney at law, 240. 


An attorney at law should be disbarred for neglect in performing 
his professional engagements, and for deceit and conversion to 
his own use of funds entrusted to him. 

Matter of D. B. Mahoe, an attorney at law, 255. 
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ATTORNEY AT LAW. 


The Probate Court will allow charges for legal services when 
such are necessary, and will allow them to the administrator 
himself, if he is a lawyer, in such cases as they would be 
allowed to an administrator employing a lawyer, but every 
case must be determined by its own circumstances. 

In re Estate of Hiram Maikai, 522. 
ASSIGNMENT. 


See titles BANKRUPTCY—INSOLVENT. 


AWARD—PATENT—LAND COMMISSION. 


A certificate of award issued by the Land Commission of an Ili 
of land, by name, is only prima facie evidence of the nature 
of the award made and may be contradicted by the original 
record. It appearing by the record of the Land Commission 
that the Ili of “Kewalo” had been awarded by surveys at- 
tached to the award, it was held that a certificate of boundaries 
by the Commission of Land Boundaries for the Island of Oahu, 
covering more than the said surveys is void. 

Boundarics of the Ili of Kewalo, 9. 


A patent not void in its face can only be set aside in equity. 
Davis v. Brewer, 270. 


Adverse possession dates only from a land award which inter- 
rupts previous prescription. Kanaina v. Long, 332. 


A land award of an Ili does not include house lots. Ib, 


Twenty years’ possession of land, for which no award of the Land 
Commission has issued, affords no presumption of a grant. 
Kahoomana v. Minister of Interior, 635. 


Where a royal patent grants land to “K for M,” the heir of K 
cannot recover in ejectment against the heir of M. 
Kane v. Perry, 663. 


The Minister of the Interior may lawfully issue a royal patent 
for a portion of a parcel of land granted by kuleana award, but 
it must appear by the literal agreement of the metes, bounds 
and description of the survey of the portion applied for with 
that in the award, that it is a portion of such award. 

Bruns v. Minister of Interior, 783, 


Royal patents based on awards do not confer or confirm title. 
Ib. 


BANKRUPTCY. 


See titles ASSIGNMENT—INSOLVENT. 
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BANKRUPTCY. 


An outside creditor with interests to protect may intervene on a 
petition for an adjudication of bankruptcy, when the Court is 
satisfied that the intervention will serve a useful purpose. 

Bolles v. Padeken, 664. 


In a petition to declare a debtor bankrupt, an averment that he 
owes $2,000 and upwards is essential. Ib. 


BOND. 


In a statute bond conditioned to sell liquor according to the law, 
and otherwise to forfeit the penalty “upon proof being made 
to the satisfaction of a common magistrate without the inter- 
vention of a jury,” the judgment of forfeiture must be made by 
such magistrate having original jurisdiction of all complaints 
for violation of license liquor laws. 

Minister of the Interior v. Dawson and Ritson, 69. 


BOUNDARY COMMISSION. 


It appearing by the record of the Land Commission that the Ili 
of Kewalo had been awarded by surveys attached to the award, 
it was held that a certificate of boundaries by the Commission 
of Land Boundaries, covering more than the said surveys, is 
void. i Boundaries of the Ili of Kewalo, 9. 


A Commissioner of Boundaries has not jurisdiction to apportion 
water rights or other appurtenant rights of lands; he may only 
determine boundary lines. 

Board of Education v. Bailey, 702. 


BURGLARY. 


An indictment charging burglarious entry with intent to steal 
and also stealing is not erroneous. 

The entry is burglarious though made in a part of the house 
occupied as a store, if some part of the house is used as a 
dwelling. The King v. Asina, 474. 


CHURCH. 


The charter of a church providing that its trustees should be 
elected by members in regular standing, and the pastor having 
omitted to keep records of persons admitted to the church, or to 
examine those admitted, or to celebrate the rites of the Com- 
munion and Baptism, keld, that trustees elected by such a 
church were not shown to be duly elected by members in regu- 
lar standing according to the charter. 

Luka Pehu v. J. Kauai, 50. 
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CIRCUIT COURT. 


See title SUPREME AND Circuit Courts. 


CONFESSIONS. 


See title EVIDENCE. 


CONSTITUTIONAL. 


A majority of the Supreme Court may constitutionally hear cases 
in Banco. The King v. Paakaula, 30. 


The Act is-constitutional which prohibits suits to recover the 
price of liquor sold at retail, even by a licensed vendor, and 
such claims are not a legal set-off. Burdick v. Rhodes, 250. 


The statute is constitutional which enacts that a verdict by nine 
jurors is sufficient. The King v. Camacho, 385. 


A statute passed by the Legislature which enacts that “no mar- 
riage of a Hawaiian woman with a Chinaman shall be invalid 
by reason of a previous marriage of such Chinaman in China; 
provided that such marriage shall have been unknown to such 
Hawaiian woman at the time of her marriage,’—is unconstitu- 
tional and void. Kini Maka v. Ah Fai, 631. 


Chapter 51 of the Session Laws of 1874, containing two distinct 
objects, is contrary t to Article 77 of the Constitution and void. 
Marchant v. Marchant, 661. 


The “opium law” of 1874, held to be not unconstitutional or ret- 
rospective. The King v. Yat Sing, 672. 


CONTRACT. 


A defendant is liable for hay supplied him and used by him on 
request of his groom. Montgomery v. Pfluger, 388. 


In a contract giving the free use of a storehouse, but reserving 
the right to charge storage for merchandise “which shall not 
be the subject of steamship transportation.” Held that goods 
which are in fact shipped by sailing vessels, are chargeable. 

Minister of Interior v. Hackfeld, 498. 


Where the libellants had signed shipping articles in which the 
voyage was described as from “Kanagawa, Japan, to Honolulu 
via Marianas Islands,” the same being properly attested by the 
Hawaiian Counsul General. Held that the libellants could not 
claim passage money from Honolulu to Japan, not having 
shown that they were induced to sign the articles by fraudulent 
representations. Manjero v. Davis, 536, 
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CONTRACT. 


The right of a party to rescind a contract in the absence of fraud 
depends solely on the agreement of all parties, and springs 
either from the original terms of the contract or from a volun- 
tary and mutual assent, and if a contract is to be rescinded at 
all, it must be rescinded in toto and the parties be put in 


statu quo. Delemar v. Hobron, 748. 
Whether the acts of parties amount to a rescinding, is a, question 
of fact for the jury. Ib. 
DEED. 


When a lost deed, unrecorded, is set up for basis of title it is 
necessary that there should be presented clear proof of the 
execution of the deed and proof of its contents sufficient to 
enable the Court to determine the character of the instru- 
ment. Kapuniai v. Kekupu, 560. 


A deed which had never been in defendant’s possession except 
temporarily for the purpose of sheltering the grantor’s prop- 
erty from his creditors and not with the intention of passing 
the estate, was decreed to be cancelled. . 

Dowsett v. Kapilau, 709. 


A deed written in English, being signed by a Hawaiian; held, 
that a grantor is presumed to have known the contents of the 
deed he has executed, unless the contrary is affirmatively 
shown, and the burden of proof is on the party alleging igno- 
rance, Kaathue v. Crabbe, 768. 


The grantee’s possession of a deed presumes delivery of it, and 
acceptance. Ib. 


The statute of 1846 concerning the registry of deeds, did not ren- 
der a non-recorded deed a nullity, by its provision that such 
deed should not receive judicial cognizance, and said statute 
being now repealed does not affect deeds made during its exist- 
ence. Ib. 


DEMURRER. 
See EQUITY. 


DOWER. 


The Hawaiian widow of a Chinaman who also had a wife in 
China, is entitled to dower in his estate in this kingdom. 
Wei See v. Young Sheong, 489. 
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DRUNKENNESS. 


The fact of long continued and excessive drinking and drunken- 
«ness, it not having induced a state of insanity, cannot be 
pleaded in defence to crime. 
In re “Mary Belle Roberts,’ 823. 


DUTY. 


Where merchandise was purchased in New York, sent overland 
to San Francisco and thence shipped to Honolulu, the invoice 
being certified by the Hawaiian Consul in San Francisco, and 
not including the charge for overland freight, held that it was 
not legal to charge duty on such freight. 

Minister of Finance v. Hollister, 486. 


EJECTMENT. 


Mesne profits recoverable in ejectment. 
Kanoa v. Lovell and Ti, 214, 


A plaintiff in ejectment may take judgment as co-tenant accord- 
ing to the extent of his title. Nahinai v. Lai, 317. 


Where a royal patent grants land to “K. for M.” the heir of K. 
cannot recover in ejectment against the heir of M. 
Kane v. Perry, 663. 


EQUITY. 


Demurrer to bill in Equity sustained where— 
1, The allegations show a cause of action in trespass only. 
2. It does not appear that defendant is committing great and irre- 
parable injury, and is not incapable of responding in damages. 
3. The controversy is between one plaintiff and one defendant 
without a multiplicity of suits. 
McKibbin v. Spencer, 574. 


The plaintiff, alleging title by prescription, prays the Court to 
enjoin the defendant, whose title is alleged to be by inheritance 
from the awardee, from asserting his title—the defendant hav- 
ing brought one action of trespass against him and recovered; 
held that in the absence of a statute to authorize courts of 
equity to pass on questions of law and fact on the determina- 
tion of which the title to relief or remedy in equity depends, 
equity must decline jurisdiction, 

Kaaimanu v. Kauwa, 610. 


Where it is doubtful if the remedy by law in damages for non- 
performance of contract will give adequate compensation, the 
plaintiff may elect to proceed by equity for specific perform- 
ance. s Ahuna v. Kauahikaua, 730. 
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ESTOPPEL. 


No estoppel results from the acts of a party unless their meaning 
is clear, and the party was aware of the right they affect. 
Kauhi v. Liatkulani, 356. 


A verdict does not work an estoppel unless judgment is passed 
upon it. In re Estate of Nakuapa, 400. 


The plaintiff's land having been sold and conveyance made by 
his uncle with the active assistance of the plaintiff, who de- 
clared the uncle had the title to the land and the right to con- 
vey it with other conduct sufficient to constitute an equitable 
estoppel; held that evidence of such equitable estoppel might 
be received in a Court of law and constitute a bar to the action. 

Kamohai v. Kahele, 530. 
EVIDENCE. 


Admission of the evidence of a boy who said he “did not know 
the result if he testified falsely” is correct, if the Court were 
satisfied of his belief in God and in his accountability. 

The King v. Paakaula et al., 30. 


It is not error to admit improper evidence if it is afterwards ruled 
out. Ib. 


The competency of confessions is for the Court to decide. Ib. 


The burden of proof is on the defence to show inducements. 
: Ib, 


Confession before a magistrate will be excluded “if made in con- 
sequence of a previous threat or promise by a person who may 
be supposed to have some authority or influence.” Ib, 


Additional evidence on appeal in probate is to be closely scru- 
tinized. In re Will of Kalauhala, 64. 


In a complaint under the Master and Servants’ law, the master’s 
books may go in evidence. Wood v. Hookina, 102. 


In a trial for arson, evidence of threats by prisoner is admissible. 
The King v. John Brown, 114. 


It is no objection to a witness’ competency that he has been com- 
mitted for the same offence, but the prisoner is entitled to the 
evidence of the record taken of his own testimony before the 
magistrate who committed the witness. Ib, 


At a trial for a nuisance an ex-parte order for an injunction 
against its removal is no evidence to justify it, but the fact that 
the defendant obtained such order is conclusive evidence that 
he was then maintaining the nuisance. 

The King v. Cornwell, 154. 
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EVIDENCE. 


A previous statement in writing signed by a witness is admissi- 
ble to discredit him. The King v. Apuna, 166. 


Under a statute against distilling spirits, an indictment is sup- 
ported by evidence that materials were prepared, to distill, 
from which the process of distillation was begun, by fermenta- 
tion, and was going on, although not completed, 

The King v. Keliilike, 219. 


An indictment for entry with intent to steal is supported by evi- 
dence of entry at night, the prisoner running as soon as seen 
and not offering to explain his entry. 

The King v. I, 237. 


Natural landmarks, like rocks, preferred to artificial bounds. 
Beniamina v. Clark, 247. 


A confession having been given in evidence, and an offcer, who 
was in charge of the prisoner, subsequently testifying that he 
told him “if he was guilty he had better admit it, if not, to say 
so; but that if he would come in and confess, the judge would 
release him from the prosecution, and he would go free of the 
charge, and that shortly after this, the defendant went in and 
acknowledged his guilt,” held, that it was not error that the 
Court, unasked, did not rule out the cdnfession, the magistrate 
having cautioned the prisoner to be careful what he said as his 
evidence would be used against him; but refusal to admit evi- 
dence of inducements by an officer present in the court room, 
but not in charge of the prisoner, is error. 

The King v. Bila Kamakana, 313. 


Original entries are evidence of amounts and date, when the de- 
livery is otherwise shown, Montgomery v. Pfluger, 388. 


A letter denying the amount due on a claim is an admission that 
the goods were received. Ib. 


Evidence that the kindred did not know the adoption was made 
is not negative and hearsay, but is part of the case to be proved. 
Estate of Nakuapa, 410. 


When a lost deed, unrecorded, is set up for basis of title it is 
necessary that there should be presented clear proof of the exe- 
cution of the deed and proof of its contents sufficient to enable 
the Court to determine the character of the instrument. 

Kapuniai v. Kekupu, 560. 
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EVIDENCE. 


On the trial by a jury of an issue of fact appealed from a Probate 
Court, the appellant is a “party,” and his evidence is not ad- 
missible, Kanaina v. Keelikolani, 634. 


The testimony of a witness that he himself is a native born Ha- 
waiian is aided by his personal appearance and language. 
The King v. Lenehan, 714. 


License to sell liquor—proof of, see Ib. 


To show the value of agricultural labor, proof may be given of 
labor in raising a different crop from that in question. 
Awa v. Kamio, adm’r, 717. 


It is a proper instruction to the jury to find for the side on which 
the evidence preponderated. Ib. 


EXCEPTIONS. 


> 


In argument on exceptions a point not certified in the bill as 
having been raised in the trial and in which no request had 
been made for instructions, cannot be taken into consideration. 

Lipoa v. Dowsett, 625. 


Exceptions to a verdict, as being contrary to law and evidence, 
&c., were noted, and a notice of a motion for a new trial was 
made the next morning after the verdict was rendered; held— 
too late, the statute requiring the notice of such a motion to be 
given “at the time of rendering the verdict.” 

Kekaua v. Kalci, 683. 


Exceptions do not lie from the Police Court. 
Mimtster of Interior v. Glover, 697. 


The provision for proceedings on exceptions to the ruling of the 
Court, in Sections 834 to 839 of the Civil Code, is not controlled 
by the provision in Section 1156 for a new trial, although the 
result of exceptions taken may be the ordering of new trial. 

Luka v. Poohina, 728. 


The defendant cannot take up exceptions noted by the plaintiff 
only. Wight v. Jones, 755. 


FORGERY. 


It is forgery to forge an order to “give cloth to S. K.,” although 
the value and quantity be not named. 
The King v. Kalaluhi, 417. 
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FREIGHT. 


The consignor of freight may sue the captain for non-delivery 
after demand made by the consignee. 
Ahiu v. Lambert, 481. 


The plaintiffs being the owners of a schooner, transported defen- 
dants goods and demand freight therefor; it appearing that 
defendant’s business agents were at the time of the transaction, 
also the agents of the schooner, and had not charged the freight 
against the defendant in the account between themselves and 
him; keld that the plaintiffs should recover the freight from 
the defendant. Parke v. Austin, 586. 


GUARDIAN AND WARD. 


A guardian is not chargeable for proceeds of sale of ward’s prop- 
erty by order of Court which were paid into Court and lost by 
the misconduct of the Judge. 

In re Estate of B. F. Sniffen, 382. 


A person under guardianship as a spendthrift is not therefor in- 
capacitated to make a will. In re Estate Lunalilo, 519. 


The principal of a ward’s estate must be invested by the guar- 
dian, and the income and profits accruing from it are all that 
he may expend for the maintenance of his ward, without the 
order of the Probate Court to use the principal for such purposes. 

In guardianship of Rosa Bartlett, 543. 


HUSBAND AND WIFE. 


The husband does not inherit any of his wife’s real property if 
she leave kindred, but he has all the personalty to which she 
was entitled at her death, including choses in action. 

Estate of Napua Zupplien Kaluahine, 323. 


On the wife’s death, her personal property vests in her husband 
subject to her debts dum sola. 
Kaluahine v. Dole, trustee of Zupplien, 374. 


Chinese marriage not polygamous. 
The Hawaiian widow of a Chinaman who also had a wife in 
China is entitled to dower in his estate in this kingdom. 
Wei See v. Young Sheong, 489. 


Statute respecting the effect of a previous Chinese marriage on a 
marriage with a Hawaiian woman, declared unconstitutional. 
Kini Maka v. Ah Fai, 631. 
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HUSBAND AND WIFE. 


The conveyance of land to husband and wife and their heirs vests 
the entirety in each of them, and upon the death ef one the 
survivor takes the entire estate. Paahana v. Bila, 725. 


Property bequeathed to the wife cannot be taken by the hus- 
band’s creditors until he has reduced it to possession or asserted 
a right to it. Hasslocher v. Robinson's Ex’ors, 802. 


INDICTMENT. 


Prisoners may be indicted jointly for crime. 
The King v. Paakaula et al., 30. 


Arrest of judgment will not be ordered because an indictment for 
rape fails to aver the age of the prosecutrix to be over ten years. 
The King v. Otto Heinrichs, 40. 


In an indictment for burglary under Section 17, Chapter 14 Penal 
Code, it is unnecessary to aver the absence of any person in the 
building or that the burglar was not armed. 

The King v. Hulu, 82. 


In an indictment for murder, a count is good charging death by 
act of the defendants “by means, acts, and agencies unknown.” 
The King v. Tin Ah Chin et al., 90. 


Persons jointly indicted are not entitled to separate trial. Ib. 
An indictment for distilling supported by evidence of preparation 
of materials and fermentation. The King v. Keliilike, 219, 


An indictment for entry with intent to steal is supported by evi- 
dence of entry at night, the prisoner running as soon as seen 
and not offering to explain his entry. The King v. I, 237. 


An indictment for perjury is sufficient, which avers all the 
statute ingredients of the offence. 
The King v. Bila Kamakana, 313. 


An assault with intent to murder and with intent to maim, can- 
not be charged in one count of an indictment. 
The King v. John Jones, 330. 


If an assault with intent to main be charged, one of the modes 
enumerated in the statute must be averred. Ib. 


In an indictment of obstructing an offcer in discharge of his 
duty,—averment of intent is sufficient to show the prisoner’s 
knowledge that this was an officer, and the nature of the duty 
need not be alleged. The King v. Ah Lou You et als., 393. 
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INDICTMENT. 


A search warrant to seize okolehao to be used as evidence of sale 
of liquor is illegal, and in the indictment the warrant need not 
be set forth, but should be produced at the trial. Ib. 


An indictment may be good although the words of the statute 
are not used, provided apt and sufficient words are used in de- 
scribing the alleged offence to show that it necessarily comes 
within the class of offences described in the statute and con- 
tains all the ingredients of the offence charged. 

' The King v. Nahakualii, 472. 


An indictment charging burglarious entry with intent to steal, 
and also stealing, is not erroneous. 
The King v. Asina, 474. 


An indictment signed “J. S. W., Attorney General ad interim,” 
J. S. W. being also Minister of Finance, keld to be good, as the 
duties of the office of Attorney General are not incompatible 
with those of the Minister of Finance. 

The King v. Kanaau, 669. 


INSOLVENT. 
See title BANKRUPTCY. 


A mortgage mode by an insolvent under Civil Code, Sections 962 
and 968, to a creditor aware of the insolvency is void. 
Cleghorn v. Austin and Heuck, assignees in bankruptcy, 44. 


A voluntary assignment for the benefit of creditors gives a 
creditor a right to a dividend although his claim accrued while 
the debtor was in fact insolvent, but did not mature till after, 
and the insolvency was not known to him. 

J. Spalding v. Cartwright, assignee, 75. 


Section 978 of the Civil Code requires actual notice of insolvency 
in order to invalidate a purchase bona fide and for good con- 
sideration, and it is not sufficient to show general reputation of 
the insolvency or “reasonable cause to believe” it. 

Wight v. Jones, 755. 


INTEREST. 


«Interest at 9 per cent. is allowed on accounts when no higher rate 
is agreed on in writing, and is not interrupted by the debtor’s 
death. Bolles v. Unna, administrator, 397. 
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JOINDER OF PARTIES. 


In a bill in equity, persons who conveyed land to the respondents 
are not required to be joined as parties unless their liability to 
the respondent results from his liability to the complainant. 

Davis v. Brewer, 359. 


JUDGMENT—RES ADJUDICATA. 


The adjudication of matters not requiring adjudication is not 
conclusive on the right of parties. 
Kauhi v. Liaikulani, 356. 


A judgment is not conclusive if the record shows an apparent 
want of jurisdiction over the parties, and fraud is alleged. 
Davis v. Brewer, 359. 


A verdict does not work an estoppel unless judgment is passed 
upon it. In re Estate of Nakuapa, 400. 


The adjudication of a question of descent or pedigree will be 
binding not only in the proceedings in which they take place, 
but in every other in which the same question is agitated, and 
the mode in which the question was brought before the Court 
is immaterial. Keahi v. Bishop, 546. 


JURISDICTION. 


See title SUPREME AND Circuit Courts. 


In a statute bond conditioned to sell liquor according to the law 
and otherwise to forfeit the penalty “upon proof being made 
to the satisfaction of a common magistrate without the inter- 
vention of a jury,” the judgment of forfeiture must be made 
by such magistrate having original jurisdiction of all com- 
plaints for violation of license liquor laws. 

Hutchison, Minister of Interior v. Dawson and Ritson, 69. 


A statute giving a lower court jurisdiction of matters previously 
within the jurisdiction of the higher court gives concurrent and 
not exclusive jurisdiction. Brewer v. Chase, 127. 


The ad damnum laid is the amount which fixes the jurisdiction. 
Ib. 


A patent not void on its face can be set aside only in equity. 
Davis v. Brewer, 270. 


The Police Court has jurisdiction of complaints of violation of 
the statute which requires licensed physicians to record pre- 
scriptions of poisonous drugs. The King v. Buffum, 462. 
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JURISDICTION. 


The Court in Equity has jurisdiction to decree account and distri- 
bution of estates, testate or intestate, and an absent party 
without notice may afterwards make his claim against execu- 
tors, administrators or distributees. 

Wei See v. Young Sheong, 489. 


Jurisdiction of Police and District Courts in cases of smuggling. 
. See the King v. Eser, 607. 


Jurisdiction of Court of Equity to pass on questions of law and 
fact determining title. See Kaaimanu v. Kauwa, 610. 


The jurisdiction conferred by Sections of the Civil Code, 671 to 
675 inclusive, upon the Collector General of Customs, to distri- 
bute shares of fines and forfeitures arising from violations of 
the revenue laws, is not exclusive; but the Courts can be 
resorted to, after the statute remedy has been exhausted. 

Stone v. Collector General, 618. 


In a prosecution against a licensed vendor, for selling spirituous 
liquors to natives of this Kingdom, the judgment of the Police 
Court on the facts of the case is final and conclusive. 

Minister of Interior v. Glover, 697. 


JURORS AND JURY. 


If no panel be legally summoned, a tales cannot be ordered under 
Section 1199, Civil Code. The King v. Cornwell, 154. 


In a general verdict of guilty the lowest degree will be presumed. 
Ib. 


A remote connection by marriage between a juror and the de- 
ceased in a charge of murder is no ground for new trial—juror’s 
affidavit admitted. The King v. Kuheleaumoku, 381. 


The statute is constitutional which enacts that a verdict by nine 
jurors is sufficient. The King v. Camacho, 385. 


Affidavits of persons who overheard discussions in the jury room 
can not be shown to invalidate verdict. , 
The King v. Kahalewai, 465. 


Though a trial by jury be denied in liquor prosecutions it is not 
in violation of Article IX of the Constitution. 
Minister of Interior v. Glover, 697. 


The verdict of a jury cannot be examined on a writ of error. 
Kekaua v. Kalei, 713. 


INDEX. xvii 


THE KING. 
The King can sue. Dominis v. Campbell, 306. 


In a claim against the estate of a deceased sovereign, held that 
the statute of limitations did not run during the time the intes- 
tate was King. Cleghorn v. Bishop, administrator, 483. 


LABOR CONTRACTS. 
See title MASTER AND SERVANT. 


“Persons coming here from China under contracts for labor 
made there” personally subject to the taxes of this Kingdom. 
In re Lewers, Pakalo Chow and Minister of Finance, 21. 


A contract laborer proceeding from Macao to Costa Rica, his ship 
touching at Honolulu, may not be detained on board and 
deprived of the right to come on shore, but stands in the posi- 
tion of a passenger. In re Wong Sow, 503. 


LAND COMMISSION. 


See title Awarp. 


LANDLORD AND TENANT. 


Except under the landlord and tenant act written notice to quit 
is not required before bringing ejectment by the landlord 
against the tenant, but some reasonable prior notice will be 
required in leases voidable at the landlord’s option. 

Brewer v. Chase, 127. 


If a lease provide that the lessee may continue to occupy for a 
further term of three years at the same rental, the extended 
lease need not have the same other covenants and conditions as 
the original and the option to extend the lease need not be 


exercised during the original term. Ib. 
The continued occupancy is from year to year. Ib. 
Tenant unless otherwise agreed may always sub-let. Ib. 


A condition in a lease against sub-letting is not broken by the 
joint occupancy of one room by a physician as his office, as the 
lease was of land alone, and allowed the tenant to remove such 
buildings as he should need. Ib. 


A lessor’s estate in leased land is a reversion, and his grant can- 
not affect the lessee’s term. Kanoa v. Lovell and Ii, 214. 


Acceptance of rent is waiver of forfeiture. 
Davis v. Spencer, 274. 
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LANDLORD AND TENANT. 


Notice that forfeiture is claimed should be given to lessee with 
reasonable time to remove. Ib. 


Demand for rent must be made of the lessee at some time before 
sunset on the day it is payable. Ib, 


.An unrecorded lease is good against a subsequent purchaser with 
notice. Ib. 


A written agreement to lease land for cultivation assented to 
orally is a good license for one year, and permission to continue 
cultivation after one year estops the party so assenting from 
treating the lessee as a trespasser in taking off the crop. 

Dominis v. Campbell, 306. 


A writ of mandamus will not issue to compel a magistrate to 
grant an appeal, unless bond for costs be filed within one day, 
under Section 948 of Article 40, Landlord and Tenant Act. 

Petition of Oopa for mandamus, 407. 


Acceptance of rent by the owner of land creates a tenancy for the 
year for which payment was made, but it is not an adoption of 
a lease made by the grantor of the land subsequent to its sale. 

Kaleleonalani v. Hoopiopio, 676. 


The judgment of a Police Court, in an action under the landlord 
and tenant statute, is not decisive of tenancy and title, where 
it is disputed that the relation of landlord and tenant exists. 

Kaathue v. Crabbe, 768. 


LEASE. 


The habendum clause of a lease being “to have and to hold the 
same with all rights, privileges and appurtenances to the same 
belonging for the term of two years with the privilege of five 
from the date above mentioned.” Held, there being no speci- 
fied time in the lease within which the privilege should be 
claimed, that the lessees continuing on the land after the term- 
ination of the two years was a virtual notice of intention to 
hold to the end of the five years, whereby both parties became 
bound to the lease for the extended term. 
Campbell & Turton v. Akana, 571. 


Acceptance of rent by the owner of land creates a tenancy for the 
year for which payment was made, but it is not the adoption 
of a lease made by the grantor of the land subsequent to its 
sale. Kaleleonalani v. Hoopiopio, 676. 
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LEASE. 


A lease dated July 15th, 1851, “for twenty-five years from this 
day forward,” does not terminate until twenty-five years from 
that date, although the term is described in the lease as “to 
commence to run from the 7th March, 1851.” 

Coney v. Dowsett, 685. 


If an ambiguity exists in a lease, such a construction must pre- 
vail, as is most strong against the covenanter. Ib. 


In the construction of certain leases, a covenant that “the lessee’s 
cattle should not be molested if they went on the land of H.”; 
held to intend not a lease of H., but a license, and if there is an 
ambiguity in the leases, then such construction must prevail as 
is most strong against the lessor. Coney v. Dowsett, 740. 


A lease without the words “and to his executors, administra- 
tors,” &c., is a chattel interest and passes to personal repre- 
sentatives of the lessee deceased. Nakino v. Bailey, 763. 


LEGITIMACY. 


Legitimacy is fixed by law existing at the time of birth. 
Estate of Katlikanoa, 459. 
LICENSE. 


The Act is constitutional which prohibits suits to recover the 
price of liquor sold at retail even by a licensed vendor, and such 
claims are not a legal set-off. Burdick v. Rhodes et al., 250. 


A license issued by the government may be proved and its terms 
shown by the record book of licenses required by law to be kept 
by the Minister of Interior, and also by the copy which by 
statute is annexed the licensee’s bond. 

The King v. Lenehan, 714. 


A prosecution for violation of a license naturally apprises the de- 
fendant that his license is required to be produced, or proved 
otherwise. Ib, 


LIEN. 
Part-owners or ship’s husbands have no lien for advances. 


Carter, assignee, v. Bishop, mortgagee, 223. 


LIMITATION—STATUTES OF. 
Act of limitations of suits against administrators applies only to 
those appointed since the Act. Shaw v. Kahala, 367. 


Such an Act does not begin to run until the appointment of the 
administrator. Ib. 
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LIMITATION—STATUTES OF. 


The statute of limitations need not be specially pleaded. Ib. 
Unless suit against an administrator be brought within the time 
required by law,—and merely filing a petition without causing 
a writ to issue, is not such suit, nor is its presentation to a Pro- 
bate Court,—the claim is barred. 
Markle v. Smith, adm’r, 370. 


In a claim against the estate of a deceased sovereign, held that 
the statute of limitations did not run during the time the in- 


testate was king. Cleghorn v. Bishop, adm’r, 483. 
The statute of limitations of real actions does not run against the 
government, Kahoomana v. Minister of Interior, 635. 
MANDAMUS. 


A writ of mandamus will not issue to compel a magistrate to 
grant an appeal, unless bond for costs be filed within one day, 
under the Landlord and Tenant Act. 

Petition of Oopa for mandamus, 407, 


MARRIAGE. 


Statute respecting the effect of a previous Chinese marriage on a 
marriage with a Hawaiian woman, declared unconstitutional. 
Kini Maka v. Ah Fai, 631. 


MASTER AND SERVANT. 


“Persons coming here from China under contracts for labor 
made there” personally subject to the taxes of this Kingdom. 
In re Lewers, Pakalo Chow and Minister of Finance, 21. 


In a complaint under the Masters and Servants Law, the 
master’s books may go in evidence. 

Wages must be paid during the penal service, and for failure to 
pay them, the contract is broken on the part of the master, and 
his complaint is dismissed. 

The lapse of time is no bar to penal enforcement of a contract of 
labor. John H. Wood v. Hookina, 102. 


Lapse of time is not a bar to the penal enforcement of a labor 
contract, if it result from the servant’s own act. 
Wood v. Afo, 448. 


The true construction of Section 1 of the Act of 13th June, 1868, 
entitled “An Act to regulate contracts between masters and 
servants” is, that each version of the contract, Hawaiian and 
English must be signed by both parties. 

Unna v. Kealaula, 690, 
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MASTER AND SERVANT. 


The law does not require, in order to the validity of the contract, 
that the servant be furnished with a copy. Ib. 


A labor contract cannot be enforced against the servant by and in 
the name of the “owners” with whom the servant contracted. 
Owners of Wathee Plantation v. Kalapu, 760. 


A labor contract executed on the part of the master by his wife, 
who was left as manager of the plantation in his absence from 
the kingdom, although without his authority in writing, binds 
both parties. Coolidge v. Puaaiki, 810. 


The agent to take acknowledgment having received his appoint- 
ment in anticipation of the date when the acknowledgment 
statute took effect, his acts thereafter are valid, Ib. 


It will not invalidate a labor contract that it is not precise in 
terms as to the kind of labor to be performed and limited as to 
place. Ib. 


It is erroneous to bring cases under labor contracts as crown pro- 
secutions, Ib. 


Ruling on masters and servants labor contracts. 
Kaalaea Plantation v. Bolabola, 818. 


An acknowledgment of contract made prior to the Act of 1876, is 
good if taken by any officer then authorized to take acknowl- 
edgment of deeds. Ib. 


The “copy” which may be furnished the servant is only required 
to be a literal transcript of the original including its signatures, 
and is to be certified by the acknowledging officer without 
charge and stamped at the expense of the master. Ib. 


Contracts executed prior to the Stamp Act of 1876 need not be 


stamped now. Ib. 
Contracts need not be made in a form prescribed by the Minister 
of the Interior. Ib. 
MORTGAGE. 


A mortgage made by an insolvent, under Civil ‘ Code, Sections 
962 and 968, to a creditor aware of the insolvency, is void. 
Cleghorn v. Austin, assignee, 44. 


A chattel mortgage is void as to third parties unless recorded, 
under Section 1263, Civil Code. Ellis v. White, 205. 
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MORTGAGE. 


A second mortgagee of the same chattels is not estopped to deny 
the validity of the prior unrecorded mortgage by reason of this 
clause in his mortgage deed, viz., “warranted free from incum- 
brances and against any adverse claims except my mortgage to 
Ellis.” Ib. 


The act of 1868 to limit the time within which claims may be 
presented against the estates of deceased persons does not 
divest mortgagees of their titles or of their remedies against 
the land by foreclosure. Campbell v. Kamaiopili, 477. 


The mortgage given by a partner, of his interest in the real 
estate of his firm, is subject to partnership liabilities. 
Makee, adwr v. Dominis, adm’r, 579. 


Fees paid by a mortgagee to any attorney for advice are not 
recoverable of the mortgagor, there being no agreement to that 
effect in the mortgage. Everett v. Bolles, 601. 


The mortgage of incoming stock or personal property other than 
goods which can be shown to have been bought and paid for 
with moneys arising from the sale of property actually or 
potentially in possession at the date of the mortgage, is void as 
against creditors and assignees. Spencer v. Bartow, 719. 


MURDER AND MANSLAUGHTER. 


If death result by the act of one of several who went with 
common purpose to commit robbery or burglary, the others are 
jointly liable at least of manslaughter. 

The King v. Tin Ah Chin, 90. 


NEW TRIAL. 


A new trial will not be ordered because there was no evidence in 
a trial for rape that the prosecutrix was over ten years of age; 
Nor because the verdict was against evidence, “unless it is mani- 
fest that the jury erred through some misapprehension or mis- 

take or had abused their trust.” 
The King v. Otto Heinrichs, 40. 


A new trial will not be granted for want of evidence if there is 
evidence to sustain the verdict, “unless it is apparent that the 
jury have misunderstood or totally disregarded the instructions 
of the Court, or have neglected properly to consider the facts 
and have overlooked prominent and essential points in the 
evidence so that substantial justice has not been done.” 

Martin v. Boyd, 88. 
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NEW TRIAL. 


A jurors remark just before the Court charged the jury, “the 
prisoners’ counsel might make their wills now,” is not cause 
for setting aside verdict. The King v. Tin Ah Chin, 90. 


There must be evidence tending to connect the prisoners with the 


commission of the offence or the verdict will be set aside. 
Ib. 


A verdict will not be set aside “because the Court would have 
drawn a different conclusion from that drawn by the jury,” nor 
“in criminal cases particularly, where there was legal evidence 
tending to support the verdict,” on the ground of insufficiency 
of evidence. The King v. Kaona, 118. 


Circuit Courts have not jurisdiction to grant new trials in crim- 
inal cases, but they have in civil causes. . dd. 


A new trial is not granted for inconsistency of evidence. 
In re Estate of Nakuapa, 143. 


Circuit Courts cannot grant new trials in criminal cases, but the 
Supreme Court can. The King v. Cornwell, 154. 


Verdict will not be set aside for conflicting evidence. Ib. 


Verdict not set aside because there is evidence conflicting with it. 
The King v. Apuna, 166. 


A verdict will not be set aside in a criminal case “which rests on 
clear, unconflicting and uncontradicted evidence.” 
The King v. I, 237. 


A verdict will not be set aside as against evidence, “unless 
clearly, palpably, decidedly and strongly against evidence.” 
Forbes v. Gibson, 258. 


A nolle prosequi of an appeal is no bar to a subsequent trial. 
The King v. Manner, 339. 


A new trial may be had for newly discovered and material evi- 
dence. Kauhi v. Liaikulani, 356. 


A remote connection by marriage between a juror and the 
deceased in a charge of murder is no ground for new trial. 


Juror’s affidavit admitted. 
The King v. Kuheleaumoku, 381, 


A new trial is not granted for contradictory evidence. 
Montgomery v. Pfluger, 388. 


New trial is not granted when there is evidence to sustain the 
verdict. The King v. Waahia and Kaaiahua, 391. 
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NEW TRIAL. 


The admission of incompetent evidence is not ground for new 
trial if the legal evidence so preponderates that a verdict the 
other way would be set aside as against evidence. 

In re Estate of Nakuapa, 400. 


A new trial is not granted as against evidence unless, manifestly, 
a mistake has been made or injustice done, by abuse of power 
by the jury. The King v. Kahalewai, 465. 


In a criminal case where there is evidence on both sides the 
jury have the right to pass upon the credibility of witnesses, 
but when the evidence in favor of the defendants so greatly 
preponderates as to show mistake or prejudice in the minds of 
the jury in rendering a verdict of guilty, it becomes the duty of 
the Court to set aside the verdict. The King v. Asegut, 526. 

A misunderstanding of language between the party and his 
counsel whereby certain testimony was not offered is not a case 
of “accident, misfortune or injustice,’ which the Court should 
relieve; new trial on this ground refused. 

The affidavit of the client not sufficient proof of such misunder- 
standing. Akina v. Antone Manuel, 589. 
An unrecorded deed found after verdict is newly discovered evi- 

dence, and is good ground for a new trial. 
Lipoa v. Dowsett, 623. 


The provision for proceeding by exceptions differs from that for a 
new trial. Luka v. Poohina, 728. 


Verdict of the jury set aside where the amount of the damage is 
so clearly excessive as to lead to the inference that the jury 
based their assessment of damage on some erroneous principle. 

Coney v. Dowsett, 740. 


Verdict will not be set aside where it does not appear manifestly 


the result of bias or misunderstanding of the evidence. 
Wight v. Jones, 755. 


NOTE. 


Where the note of a third party, viz: the defendant’s agents, 
was taken on account, it not appearing that the plaintiffs 
agreed to take it in satisfaction of defendant’s debt; held, that 
such note taken is not a payment or set off of plaintiffs’ 
demand. Foster v. Spencer. 


NUISANCE. 


Obscene language used on the highway to a girl in presence and 
hearing of another girl and a woman is a public nuisance, if 
the jury so find. The King v. Nawahine, 371. 
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NUISANCE. 


It is not a nuisance to obstruct a way opened over the defendant’s 
land unless opened in conformity with the statute. 
The King v. Kekaula, 378. 


OPIUM. 


The Act of 1874, prohibiting dealing in opium is not retrospective. 
The King v. Auwat, 687. 


PARTITION WALL. 


An adjoining tenant may not injure the partition wall. 
Bemamina v. Clark, 347. 


PARTNERSHIP. 


A partnership is made only by actual agreement, and not by 
operation of law, when parties agree to act together as princi- 
pals, and is dissolved on the death of any partner. 

Tucker and Waller v. Estate of Metcalf, 180. 


A partner cannot charge for personal services unless by agree- 
ment. Ib. 


Partnership property must be devoted to debts and purposes of 
the partnership. Ib. 


Under an agreement of co-partnership whereby all “improve- 
ments” on a sugar plantation are at the expiration of the 
term of partnership to revert “to the plantation,” firm money 
having also been devoted to improvement; held, that the rule 
as between landlord and tenant applies, and that the firm 
should take the crop standing at its dissolution, together with 
all stock, tools and engines removable without injury to the 
buildings and bought with firm money. Ib. 


The real estate of a partnership used and applied to partnership 
purposes stands on the same footing as other partnership stock. 
The interest of any partner therein is his share in the surplus 
after the partnership accounts are settled. If, therefore, any 
partner has given a mortgage on his individual share in a 
partnership holding real estate among its stock such mortgage 
is subject to the liabilities of the firm, and if made without 
notice or consent of the other parties in interest is subject to 
liabilities subsequently accruing. 

Makee, adm’r, v. Dominis, adwr, 579. 


The plaintiff having sued as a partner for a share of proceeds, and 
failing to prove partnership, is not barred from bringing an 
action on a quantum meruit. Awa v. Kamio, adm’r, 717. 
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PATENT, ROYAL— 


See title AWARD. 


PAYMENT BY NOTE. 


See title Norte. 


POUNDS. 


In a prosecution for illegal rescue of cattle from a government 
pound, there must be evidence that such pound has been estab- 
lished in accordance with the statute provisions. It is sufficient 
if the governor of the island have recognized and adopted the 
enclosure already set apart for that use, but it is requisite that 
legal notice be given thereof by newspaper publication. Long 
user might be taken as evidence that a notice according to the 
statute had been given. The King v. Asegut, 540. 


Section 244 of the Civil Code provides a mode for the restoration 
of impounded animals within twenty-four hours, but the pound 
master is bound to obey a magistrate’s order for their release, 
although made after that time has expired. 

Kuikahi v. Kaopua, 765. 
PRACTICE. 


See titles Eyrpence, New TRIAL, APPEAL. 


It is error to impose a sentence for imprisonment only when the 
penalty by statute is imprisonment at hard labor. The pris- 
oner had been discharged on Habeas Corpus; the Attorney 
General was allowed to bring up the order of discharge by 
petition for review. In re Cooper, Habeas Corpus, 17. 


More in accordance with our practice to take an appeal from a 
judgment in Habeas Corpus, than petition for review. Ib. 


Writ of error does not lie in causes for which appeals lie. Peti- 
tion for review might be granted if failure to perfect appeal 
were due to no laches and not from misapprehension of parties 
or the lower Court. Kalakaua v. Harris, adm’r, 27. 


A majority of the Court may constitutionally hear causes in 
Banco. The King v. Paakaula, 30. 


Exceptions in criminal causes lie from the Circuit Courts. Ib, 


Admission of the evidence of a boy who said he “did not know 
the result if he testified falsely” is correct, if the Court were 
satisfied of his belief in God and in his accountability. Ib, 
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PRACTICE. 


It is not error to admit improper evidence if it is afterwards 
ruled out. The King v. Paakaula and Kahauliko, 30. 


The competency of confessions is for the Court to decide. Ib. 


The burden of proof is on the defence to show inducements. 
Ib. 


Prisoners may be indicted jointly for crime. Ib. 


Confession before a magistrate will be excluded “if made in con- 
sequence of a previous threat or promise by a person who may 
be supposed to have some authority or influence.” Ib. 


Arrest of judgment will not be ordered because an indictment for 
rape fails to aver the age of the prosecutrix to be over ten 
years; nor will a new trial be ordered because there was no 
evidence that she was over that age, or because the verdict was 
against evidence, “unless it is manifest that the jury erred 
through some misapprehension or mistake, or had abused their 
trust.” The King v. Otto Heinrichs, 40. 


In a suit for malicious prosecution, a non-suit is properly ordered, 
if the plaintiff’s evidence, admitting it to be true, fails to show 
want of probate cause. Ah Cheu v. Wong Kuai, 85. 


Persons jointly indicted are not entitled to separate trial. 
The King v. Tin Ah Chin, 90. 


Only the Court can postpone trial on an indictment for good 
reasons. Ib. 


The denial of a motion to change venue is not matter of excep- 
tion. Ib. 


Motion in arrest, because defendants after a verdict of murder, at 
a Circuit Court do not appear by the record to have been asked 
before sentence if they had anything to say why sentence of 
death should not be passed upon them, denied. 

The King v. Agnee, et al., 106. 


The common law and authorities of England and the United 
States, are not conclusive here unless “their principles are in- 
corporated in our system of law and recognized by the adjudica- 
tions of the Supreme Court.” Ib. 


Circuit Judges are not required to allow or refuse bills of excep- 
tions to their rulings in Chambers. 
The King v. Sylvester Cullen, 122. 


When the statute designates a sufficient mode for correcting errors 
of inferior courts, no other can be pursued. Ib. 
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PRACTICE. 


In a claim of inheritance resting on ancient adoption a non-sutt 
was properly overruled for want of evidence that the adopted 
child was adopted as heir. Mellish v. Bal and Adams, 123. 

If a plaintiff having a full remedy in a lower court brings his 
action in a higher court, his costs will be limited to those recov- 
erable in the lower court. Brewer v. Chase, 127. 

Except under the landlord and tenant Act, written notice to quit 
is not required before bringing ejectment by the landlord 
against the tenant, but some reasonable prior notice will be 
required in leases voidable at the landlord’s option. Ib. 


The ad damnum laid is the amount which fixes the jurisdiction. 
Ib. 


Instructions need not be given in the form requested, if as given 
they correctly state the law. The King v. Cornwell, 154. 


In a general verdict of guilty, the lowest degree of the offence 
will be presumed. Ib. 


Rigid forms of pleading not required in the Courts not of record, 
and amendments can be made at any stage of proceedings. 
McKeague v. Helen, 328. 


Assumpsit lies for money had and received, and not case. Ib. 
A nolle prosequi of an appeal is no bar to a subsequent trial. 
The King v. Manner, 339. 


Presenting a claim to a Probate Court for approval is not com- 
mencement of suit. Shaw v. Kahala, 367. 


Filing a petition without causing a writ to issue or presenting 
claim to a Probate Court, is not commencement of suit. 
Markle v. Smith, Adm’r, 370. 


A juror’s affidavit admitted on question of his own relationship. 
The King v. Kuheleaumoku, 381. 


In probate, a new party can be admitted at hearing on appeal, 
but in such case the matter must be remanded to the Probate 
Court for rehearing. In re Estate of Poholowai, 419. 


If the complaint fail to aver time and place exactly the aver- 
ments will be made on request. The King v. Buffum, 462. 


Evidence of equitable estoppel may be received in a court of law. 
Kamohai v. Kahele, 530. 


In argument on exceptions a point not’ certified in the bill as 
having been raised in the trial and in which no request had 
been made for instructions, cannot be taken into consideration. 

Lipoa v. Dowsett, 625. 
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PRACTICE. 


Allowance of amendments is discretionary with the Court and is 
not a matter of exception. Bolles v. Padeken, 664. 


Exceptions to the verdict taken the next morning after, held too 
late to be entertained. Kekaua v. Kalet, 683. 


Where the defendants in ejectment claimed title under a lease 
signed by three individuals as trustees for forty persons not 
mentioned by name, they can only be charged with three ser- 
vices and copies. Kaleleonalani v. Hoo ptopio, 695. 

Exceptions do not lie from the Police Court. 

Minister of Interior v. Glover, 697. 


The verdict of a jury cannot be examined on a writ of error. 
Kekaua v. Kalei, 713. 


When, in a submission under the Code the facts of the case dis- 
close a fundamental question decisive of the rights of the par- 
ties, although it be not the question submitted, the Court must 
consider it. Paahana v. Bila, 725. 


The provision for proceedings on exceptions is not controlled by 
the provision for new trial, although the result of exceptions 
taken may be a new trial. Luka v. Poohtna, 728. 


A form of complaint held good where it conforms to statute form 
and plainly sets forth the matter in controversy, although the 
statute form may be redundant for that particular case, and the 
Court does not favor technical niceties in pleading as a ground 
for setting aside verdicts rendered on substantial issues. 

Dowsett v. Brown, 815. 
PROBATE. 


Probate of a will is not set aside except by very clear evidence of 
fraud. 

Lack of provision for a daughter is no reason for refusing probate 
of the will. 

Additional evidence on appeal is to be closely scrutinized. 

Additional evidence being admitted on appeal, according to 
Section 3 of the Act passed 31st December, 1864, entitled “An 
Act to authorize the trying of issues of fact in matters of Pro- 
bate and Administration by a Jury,” the Court was of opinion 
that all such additional testimony (tending to throw discredit 
upon the authenticity of the instrument purporting to be a 
will,) based upon the loose and unguarded conversation of the 
witnesses to the will, and of outside parties, should be cau- 
tiously watched, and ought not to prevail against direct and 
positive proof that the handwriting of the entire instrument 
and signature was that of the testator, and his competency, 
also, being unquestioned. In re Will of Kalauhala, 64. 
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PROBATE. 


Probate of a will will not be set aside after thirteen years, for 
inconsistencies in the evidence as recorded, nor for the omission 
in the will to provide for or name the testator’s widow or infant 
child, nor for want of recorded notice to the child of the hear- 
ing, as its mother and guardian was present. 

Estate of Paeimuai, 141. 


If an executor die before completing his trust, he may have for 
his services not the full compensation provided for in the will, 
but a quantum meruit. 

Treadway, trustee, v. Phillips, adwr, 178. 


A devise to widow for life and at her death to children in fee, 
gives the children a vested interest, fixed not by the death of 
the widow before them, but by the will itself. It is a vested 


remainder. Maughan’s Will, 233. 
Administrators are not allowed commissions on specific chattels 
transferred in kind. Estate of F. Molteno, 288. 


The husband does not inherit any of his wife’s real property, if 
she leave kindred, but he has all the personalty to which she 
was entitled at her death, including choses in action. 

Estate of Napua Zupplien, 323. 


An executor cannot have both his statutory fees and compensa- 
tion under the will. In re Estate of King, 384. 


Interest at 9 per cent. is allowed on accounts when no higher rate 
is agreed on in writing and is not interrupted by the debtor’s 
death. Bolles v. Unna, adwr, 397. 


In probate, a new party can be admitted at hearing on appeal, 
but in such case the matter must be remanded to the Probate 
Court, for rehearing. In re Estate of Poholowat, 419. 


The Act of 1868 to limit the time within which claims may be 
presented against the estates of deceased persons does not 
divest mortgagees of their titles or of their remedies by fore- 
closure. Campbell v. Kamaiopili, 477. 


If erroneous distribution has been made in a Probate Court it is the 
duty of the Court in Equity to review the judgment of the 
Probate Court, and order new distribution. 

Wei See v. Young Sheong, 489. 


The Probate Court having determined that a certain relationship 
exists without reference to the title in any real estate, the re- 
lated party is entitled to use that decision for the purpose of 
getting possession of and defending himself in holding any 
real estate which by such relationship he inherits. 

Keahi v. Bishop, 546. 
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PROBATE. 
The Probate Court will allow charges for legal services when 
such are necessary. In re Estate of Hiram Maikai, 522. 


Matters of law which have been decided by a judge in probate 
cannot be tried by a jury on appeal. : 
In re Estate of Metcalf, 614. 


Where the administrator sold a portion of his intestate’s real 
estate, pursuant to an order of a Judge in Probate in 1858, and 
it not appearing by the record that there was subsequent con- 
firmation of the sale by the Court; Aeld that the statute did 
not require such confirmation, and the deed was good with- 
out it. Lipoa v. Dowseit, 625. 


The sale of an intestate’s real property under an order of Court 
licensing him “to sell all the right title and interest of the 
deceased in the Ili of land known as P.” is not vitiated because 
the advertising posters recited that such right title and interest 
were to be sold, with a further particular description of the 
parcels to be sold, nor by the statement of the auctioneer at the 
sale that a certain parcel thereof was then under lease, nor by 
the fact that the administrator sold a portion only of the estate 
which he was licensed to sell. 

Unauna adm’r, v. Armstrong, 705. 


Administrators’ and executors’ sales under order of Court are 
judicial sales subject to confirmation, and the statute of frauds, 
requiring a memorandum in writing does not apply to them. 

Ib. 


Probate of an earlier will revoked, but with costs against a party 
who had fraudulently propounded it. 
In re the Will of Puhi, 722. 


The verdict of a jury on an issue of fact in matters of probate 
and administration, is conclusive of such fact in all further 
proceedings in probate, unless it be legally set aside. 

Will of Ruta Kamakea, 799. 


RECORD. 


A chattel mortgage is void as to third parties unless recorded. 
Ellis v. White, 205. 


The registry with the collector of customs of the mortgage of a 
ship is sufficient without recording at the registrar of convey- 
ances. Carter, assignee, v. Bishop, mortgagee, 223. 


An unrecorded lease is good against a subsequent purchaser with 
notice. Davis v. Spencer, 274. 
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RECORD. 


The statute of 1846 concerning the registry of deeds did not render 
a non-recorded deed a nullity, and being now repealed does not 
affect any deed. Kaathue v. Crabbe, 768. 


ROADS AND WAYS. 


Public dedication of way may be inferred by public user unop- 
posed and acquiesced in for twenty years. 
The King v. Cornwell, 154. 


Non-user is a fact tending to rebut a presumption of dedication 
by user. Ib. 


After a lapse of time, the Court will presume that the authorities 
in laying out a highway, complied with all the requisites if the 
principal requisites are shown to have been complied with, and 
there is no evidence to rebut such presumption. Ib. 


A traveler is not legally liable for damages for collision merely 
because on the left of the highway; it is a question of negligence 
for the jury. Cummins v, Sumner, 170. 


In such case, the master is liable for his servant’s negligence in 
driving, if within the usual scope of employment. Ib. 


SEARCH WARRANT. 


It is illegal to issue a search warrant to seize okolehao to be used 
as evidence of the sale of liquor, and in the indictment the war- 
rant should not be set forth, but it should be produced at the 
trial. The King v. Ah Lou You, 393. 


SHIP—VESSEL—STEAMSHIP. 


Part-owners or ship's husbands have no lien for advances. 
Carter, assignec, v. Bishop, mortgagee, 223. 


A master of a vessel has no authority to appoint an agent in the 
home port. Everett v. Bolles, 601. 


A vessel, though in charge of a pilot, the taking of whom is com- 
pulsory, colliding with another, is not thereby exonerated from 
responsibility for damages caused by the collision. 

Avery v. Steamship Cyphrenes, 650. 


A steamship entering a harbor is bound to exercise great care 
and diligence, and must avoid a ship at anchor or at the wharf, 
if it be practicable and consistent with her own safety. Ib, 


Section 608 of the Civil Code construed. Ib. 
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SMUGGLING. 


The jurisdiction of Police and District Justices in cases of smug- 
gling and violation of the revenue laws as given by Sections 28 
and 29 of Chapter 70 of the Penal Code, and Sections 682 and 
683 of the Civil Code; held to be that they have authority to 
hear all cases of this nature, and when they shall think the 
offense committed is worthy of a fine of $500, they shall have 
authority to impose it, but if they think the fine should be 
greater they must commit for trial. The King v. Eser, 607. 


The statute authorizes the condemnation of a foreign vessel from 
which smuggling has been committed, although the owners are 
innocent of knowledge. In re the Mary Belle Roberts, 823. 


STAMPS. 


Construction of the Stamp Act of 1876 :— 


A Bank Check, whether payable to bearer or order, is not liable 
to a stamp duty. 


A Promissory Note for less than five hundred dollars is not liable 
to duty. 


A Certificate of Deposit, payable on demand, and not being an 
evasive form of a promissory note, is not liable to duty. 
Minister of Finance v. Bishop, 793. 


STATUTE. 


See title CONSTITUTIONAL. 
It is error to impose a sentence for imprisonment: only when the 
penalty by statute is imprisonment at hard labor. 
In re Cooper, 17. 


When the statute designates a sufficient mode for correcting 
errors of inferior courts, no other can be pursued. 
The King v. Cullen, 122. 


A statute giving a lower court jurisdiction of matters previously 
within the jurisdiction of the higher court, gives concurrent 
and not exclusive jurisdiction. Brewer v. Chase, 127. 


A“rule of Court made in pursuance of a statute has the force of 
law. Paakuku v. Komoikehuehu, 642. 


The firm of A. & A. being licensed dealers, sold opium in June, 
1875, to the prisoner; held, that he was properly convicted of 
having opium in his possession in November, 1875, under the 
Act of 1874, which was passed in 1874, but which did not go into 
effect until August, 1875. 


This Act is not retrospective. The King v. Auwai, 687. 
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STATUTE. 


The Divorce Act of 1870 repealing former statutes of divorce, does 
not affect suits pending at the date of the repeal. 
Norton v. Paahana, 300. 


SUPREME COURT AND CIRCUIT COURTS. 


A majority of the Supreme Court may constitutionally hear cases 
in banco. The King v. Paakaula, 30. 


Exceptions in criminal cases lie from the Circuit Courts. Ib. 


Circuit courts have not jurisdiction to grant new trials in crim- 
inal cases, but they have in civil causes. 
The King v. Kaona, 118. 


An objection to the jurisdiction must be taken if at all before the 
Circuit Court. Ib. 


The Supreme Court has power to grant new trials on exceptions, 
from the circuit courts. Ib, 


Circuit Judges are not required to allow or refuse bills of excep- 
tions to their rulings in chambers. The King v, Cullen, 122. 


Circuit courts cannot grant new trials in criminal cases, but the 
Supreme Court can. The King v. Cornwell, 154. 


Two Justices may constitutionally sit as the full Court in Banco. 
Unauna, adm’r, v. Armstrong, 705. 


SURVEYS. 


Where a deed recites that the boundary runs along D.’s land the 
effect is to convey all the land up to his line, even if the course 
and distances do not accurately coincide. 

Kauwa v. Dowsett, 625. 


Natural land marks, like rocks, preferred to artificial bounds. 
Beniamina v. Clark, 247. 


TAXES. 


Persons coming here from China under contracts for labo® made 
there, personally subject to the taxes of this kingdom. 
In re Lewers, Pakalo Chow and Minister of Finance, 21. 


Taxes cannot be assessed on personal property out of the kingdom. 
Hackfeld v. Minister of Finance, 292, 


By section 485 Civil Code, property is taxable which is devised for 
the Roman Catholic Church, unless it be in the form named 
in the statute. Minister of Finance v. Kockemann, Ex’r, 320. 
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TAXES. 


By Section 514 of the Civil Code, the Minister of Finance has 
authority to make general rules for the assessment and collec- 
tion of taxes, but only in cases not provided for by law. He 
has not authority to relieve in any particular case of a hard- 
ship suffered under operation of the law and general rules. 

Widemann v. Minister of Finance, 789. 


VERDICT. 


A verdict does not work an estoppel unless judgment is passed 
upon it. In re Estate of Nakuapa, 400. 


Where the title to the land claimed can be implied from the 
averments in the declaration, it is aided by the verdict and the 
judgment will not be arrested. Nanie v. Namea, 628. 


A defective declaration will sometimes be aided by verdict. 
Dowsett v. Brown, 815. 


VESTED INTEREST. 


When the testator devised one fourth of the income of his estate 
to be paid to Owen J. Holt (his son) for his use and support 
during his natural life, “remainder in fee to the son’s heirs 
generally,” the son takes a vested interest which he can assign. 


The executor in such case holds the legal estate by virtue of a 
purchase made by him, by the son’s assent, for the benefit of 
all the heirs, by estoppel. 

Harris, assignee, v. Judd, adm’r, 421. 


WATER RIGHTS. 


Water Commissioners have no right to decide a person’s rights in 
water without notifying him of a hearing. 
Cleghorn v. Water Commissioners, 216. 


The right to use water is an easement, got only by grant or pre- 
scription. Ib. 


An award of an easement of water set aside if merely based on 
opinions of witnesses. Ib. 


Irrigation water was originally apportioned by time only; to 
change the allotment by time to a new system of apportion- 
ment by extent of land is to change the water rights them- 
selves. Wilfong v. Bailey, 479. 
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WILL. 
See title VESTED INTEREST. 


If there is a devise of a certain “annuity to my two unmarried 
sisters F. and E., so long as they remain single and unmarried, 
and if one of them shall marry then to pay the same annuity 
to such one of them as shall remain single, and in case both of 
them shall marry, then the annuity to cease:” Held not void 
as being a condition in restraint of marriage, but a limitation 
until marriage, and that E. marrying, F. remaining single con- 
tinued to take the whole annuity after E. became a widow. 

Green v. Cooper, 567. 


Devise of “the land, the house and the horse to K., the sisters 
shall be under him.” Held, that the said sisters took no estate 
which could descend to any one. Collins v. Akoi, 592. 


Bequest to executors in trust for the use and benefit of a daughter, 
interest to be paid quarterly, with remainder to her children; 
held that the executors could not retain the said interest for 
payment of a note to the deceased made in the State of 
California by the said legatee and her husband. 

Likewise, that a direct bequest to said daughter could not be re- 
tained, the note not having been mentioned in the will, and 
she not being a debtor to the deceased under the laws of 
California. Von Hasslocher v. Ex’ors of Robinson, 805. 
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RULES OF 
THE SUPREME AND CIRCUIT COURTS, 


HAWAIIAN ISLANDS. 


I. 


All petitions, answers, pleas, claims, and special motions 
shall be fairly and legibly written on foolscap paper, with a 
caption showing the jurisdiction, cause and names of parties, 
and endorsed with the names of the parties and counsel 
filing the same. 


II. 


In Probate and Equity matters, parties in whose favor an 
order or decree is made shall immediately prepare and sub- 
mit a draft of the same to the Justice for his approval. 


III. 


The Clerk, or his deputy shall endorse on each document 
filed in Court the date of filing and his official signature, and 
no paper shall be withdrawn from the files except by the 
party filing it, and on his filing a certified copy thereof in its 
place, except in the case of recorded instruments which may 
be delivered to the party on his receipt, which receipt shall 
set forth the date of the instrument and the date, volume and 
pages of the record. 


IV. 


All appeals from the decision of any Justice of the Supreme 
Court at Chambers, or in Equity, Admiralty or Probate must be 
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taken within ten days from the rendition of such decision by 
paying costs accrued and filing with the Clerk of the Court 
a bond in the sum of $50 for costs to accrue, with a notice of 
appeal, All appeals duly taken shall be heard at the next 
regular Term of the Appellate Court, unless sooner ordered 
by the Court. 


V. 


In lieu of a bond for costs of Court the Clerk may receive 
a deposit of the full amount in cash. 


VI. 


The Court will not hear any motion grounded on facts not 
verified by affidavit or the records in the case. 


VII. 


All agreed statements of facts and agreements to admit 
facts as proved, or to waive service shall be in writing signed 
by the parties or their attorneys, and filed with the Clerk. 


VIII. 


Motions for new trial must be made according to Section 
1156 of the Civil Code, but a bill of exceptions may be 
tendered to the Court at any time previous to the final 
adjournment of the Court for the term. No exception shall 
be allowed unless alleged in writing by counsel or fully noted 
by the Clerk at the time when the ruling, verdict or judg- 
ment is rendered. 


IX. 


Whenever amendments in the pleadings are allowed, the 
opposing party shall not thereby be entitled as of right to a 
continuance. All pleadings may be amended at any time 
before the return day by filing the amended plea and fur- 
nishing the adverse party with a copy thereof. 
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X. 


If a demurrer by the defendant be overruled, the defen- 
dant may answer over on terms. 

Special pleas may be filed together with the plea of 
general issue. Replications may also be filed. 


XI. 


The Statute of Limitations of Personal Actions shall be 
specially pleaded. 


XII. 


No case in Banco shall þe heard until counsel shall have 
presented the Court with a brief abstract of the points and 
authorities relied on. 


XIII. 


In actions for goods sold and delivered, money had and 
received, money lent or money paid, the plaintiff’s declara- 
tion shall be accompanied with a bill of particulars, a copy 
whereof shall be served with the copy of the declaration. 


XIV. 


Costs shall follow judgment in all original actions in this 
Court, provided however, that in original actions of contract or 
trover, unless the plaintiff shall recover at least one hundred 
dollars, not counting set-offs, he shall not be entitled to costs. 


XV. 


Attorneys shall be liable for costs of Court incurred by 
their respective clients, 
XVI. 


Whenever the statute cost is twelve and a half cents, only 
ten cents shall be taxed. 
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XVI. 


Marshal’s or Sheriff’s mileage shall only be allowed on 
the distance to the party served, one way. Any person 
taking out a process to be served on another island, may 
request the Marshal or Sheriff to mail the same to the Sheriff 
of such island, the person requesting taking the risk of safe 
delivery by mail, and in such case, only the Sheriff’s mileage 
shall be allowed. But Marshal’s or Sheriff’s fees shall be 
paid before process is served. 


XVIII. 


In civil cases witnesses’ mileage and fees for attendance 
shall be paid before process is issued to compel their attend- 
ance. 


XIX. 


Jurors’ fees shall be taxed to the losing parties in the Jury 
cases, civil and criminal, of each Term, in proportion to the 
relative time taken by each case, and their mileage equally 
divided among all the cases tried. This shall not affect the 
discretionary power of the Court to remit costs in criminal 
cases. 


XX. 


No process shall issue on the petition of the next friend of 
any minor, not having a guardian, except by leave of 
Court. 


XXI. 


Except by leave of Court, in cases where the parties agree 
or reside in the district where the Court is held, no cause 
shall go on the Calendar which is not returnable on or before 
the first day of the Term, but shall be in order for the next 
succeeding Term. 
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XXII. 


The Calendar shall be made up as follows, viz.: Cases for 
native jury, for mixed jury, for foreign jury, jury-waived 
cases, cases in banco, each being entered under its appro- 
priate head in the order in which the process is returnable, 
the appeals perfected, and cases in banco filed, the cases 
being numbered through the Calendar. 


XXIII. 


If a party in a cause at issue do not appear personally or 
by attorney when his name is called by the Clerk and again 
by the Marshal or Sheriff, and a non-suit or default is there- 
upon declared, such non-suit or default shall not be struck 
off, unless upon twenty-four hours’ notice to the other party. 
Final judgment of non-suit or default may be ordered on the 
last day of the Term, if the plaintiff or defendant shall not 
have appeared as above prescribed. 


XXIV. 


Cases in banco shall be in order on the Monday after the 
close of jury and jury waived causes, but may be sooner 
called by the Court. 


XXV. 


No challenge to the array shall be allowed except for 
favor, prejudice, or partiality shown by any officer in select- 
ing, drawing or impanelling the jury. Challenges to any 
juror may be made for like reasons, or, for favor, prejudice, 
partiality or incompetency of the juror. In criminal cases 
the Crown shall first challenge for cause and the defendant 
shall not be required to challenge peremptorily until he has 
exhausted his challenge for cause and the panel is filled. On 
each peremptory challenge the vacancy shall first be filled 
and the challenges then proceed. 
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XXVI. 


Oaths shall be in the following form, viz.: 


To Witnesses—“You do solemnly swear that in the mat- 
ter now before the Court, you will tell the truth, the whole 
truth, and nothing but the truth, so help you God!” 


To Jurors—“You and each of you do solemnly swear that 
in the issue joined between A. B. the plaintif (or the King) 
and C. D. the defendant, you will a true verdict give accord- 
ing to the law and the evidence, so help you God!” 


To Officer in charge of Jury—“You do solemnly swear that 
you will not communicate with them yourself, nor allow any 
person to communicate with them except by order of the 
Court, and you will conduct them into Court again when- 
ever so requested by them, so help you God!” 


When the jury shall return into Court, the Clerk shall call 
their names and if all are present the Clerk or Court, shall 
ask, “Gentlemen of the Jury, have you agreed on your 
verdict?” When the verdict is given and the Court so 
order, the Clerk shall then say, “Gentlemen of the Jury 
hearken unto your verdict as recorded by the Court: You 
say that you do find, (reading the verdict as recorded,)—So 
say you Mr. Foreman—So say you all gentlemen?” If any 
dissent, the Clerk shall announce and record the number 
dissenting. 


XXVII. 


No jurat shall be held sufficient in Equity or Admiralty 
which merely declares that a statement “is true as the 
affiant believes,’ or “to the best of his knowledge and 
belief,” but all facts shalf be verified absolutely and matters 
of belief and recollection by a separate clause. 
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XXVIII. 


Applicants for admission to the Bar shall file certificates of 
good character, and of having pursued the study of law for 
at least one year with some practitioner at this Bar, or at the 
Bar of the higher Courts of another country, or at some 
regular law school, or a certificate of admission to the Bar of 
the higher Courts of another country. 


XXIX. 


Books belonging to the Law Library may be loaned by 
the Clerk to members of the Bar, on their receipt, and shall 
be returned to the Library in one week from the time of 
taking. 


Gentlemen consulting the Library must return Books to 
their proper places. 


XXX. 


The Clerk of the Supreme Court shall keep the following 
Books of Record, fully indexed, and shall exihibit the same 
to the Justices during the week preceding each Term, viz.: 
1, Admiralty Cases; 2, Equity Cases; 3, Law Cases, includ- 
ing Bankruptcy and Special Proceedings other than Probate; 
4, Probate Cases, including matters of Guardians and Wards, 
Partition of Lands and Admeasumement of Dower; 5, Term 
Journal; 6, Letter Book; 7, Account Book, of costs and 
fines received, expenses of jurors and witnesses, stationery, 
and of the Law Library, the sum total of each of said items 
being stated at the end of each quarter. 


The Clerk shall record the oral evidence in Equity, Probate 
and Admiralty, and such other evidence as the Court may 
direct. He shall record all Wills and a memorandum of all 
Probate orders in the Probate Book. He shall record on 
foolscap paper a concise statement of all proceedings at 
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Chambers, or in Equity, Admiralty, or Probate, and present 
the same for the approval of the Justice on the day when 
final action thereon is taken. 


XXXI. 


The Deputy Clerk may perform any duty required of the 
Clerk, except in keeping the Books of Record in Admiralty, 
Equity, and Law Cases, and in making Quarterly Returns to 
the Finance Department. 


XXXII. 


The Clerk’s office of the Supreme Court shall be open and 
the Clerks in attendance from nine o'clock to four o'clock 
each business day. 


PROBATE RULES. 


The following rules are ordered by the Justices of the 
Supreme Court to be adopted in ALL PRoBpaTE Courts: 


I. 


All Wills admitted to Probate shall be recorded in a 
Record Book, which shall be indexed and shall also contain a 
concise memorandum of probate proceedings, orders and 
decrees. The evidence shall be recorded and kept on file. 


II. 


Administrators and, unless exempted by Will, Executors 
shall be required to file a bond with surety before letters are 
issued, also to file in thirty days from appointment a sworn 
inventory, and in eight months from appointment to file an 
account of their receipts and expenditures, unless the cir- 
cumstances of the case require different orders. 


TII. 


No appointment of an Administrator or Executor, except 
of a temporary Administrator, no allowance of accounts, dis- 
charge of Administrator or order of final distribution shall be 
made, except on due and sufficient notice of the matter to be 
heard and of the time and place of hearing. 

Of hearings on petitions for discharge and final distribu- 
tion, notice shall be given by publication in such newspaper 
or newspapers as the Court may order for at least three suc- 
cessive weeks, the last publication to be not less than two 
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weeks previous to the time therein appointed for the hear- 
ing. Notice of hearings on the appointment of Executors 
or Administrators shall be given by publication in such news- 
paper or newspapers as ‘the Court may order for three 
successive weeks, and on other Islands than Oahu, the last 
publication shall be not less than one week previous to the 
hearing. 


IV. 


No final order discharging an Executor or Administrator 
shall be issued until the filing of the receipt of the share of 
personal property of each devisee or heir, signed by him or 
his legal representatives. 


ORDER CONCERNING APPEALS. 


Porce anp Disrricr Justices are hereby directed in all 
cases, whether civil or criminal, in which appeals have been 
taken from them to the Circuit Judge or Justice of Supreme 
Court, to the Circuit Court or Supreme Court, to forward 
without delay, (after the ten days have expired,) to the 
Clerk of the Appellate Court, the Certificate of Appeal, which 
should state the nature of the action; the decision made; 
whether the appeal is general, or to the Court in Banco on 
points of law, and in the latter case, the points should be 
distinctly stated. 

They will also send up the original summons or warrant, 
and all the vouchers and exhibits filed. 

In all cases they will also send up a transcript of the testi- 
mony, which, in civil cases, may be made brief. 

In all cases of appeal the costs paid by the appellant, 
should be sent to the Appellate’ Court, and if money has been 
deposited in lieu of a bond for“costs, this should also be sent. 

Bonds for costs should be made to the Clerk of the 
Appellate Court, and may be received by the Police and 
District Justices, to be forwarded with the other papers; if, 
however, appellants desire to send their costs’ bonds direct to 
the Clerk, they may do so. 

If the case be one of commitment for trial, such Justices 
will send the papers to the office of the Attorney General, as 
required by Section 918 or THE CiviL Cope. 


THE FOREGOING RULES were adopted by the Justices of the 
Supreme Court, April Term, 1877. 
Jno. E. BARNARD, 
Clerk. 


